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iSOBSSB  V.  ElUS. 


ChrtslTV4:ium. — TUhe  Commutation  AcL — JEvidmce. — Pleading 
Supplemented  Bill 

1842:  28th  May. 

FeiuiUiig  a  suit  for  tithes,  between  a  rector  and  an  ooonpier,  ^  which  the  latter  set 
up  a  modofi,)  the  tithe  committation  act  pasBed ;  and,  mthe  coarse  of  the  proceed- 
jngB  imdsr  it,  an  action  was  bron^t,  in  pniBtiance  of  one  of  its  enactments,  by 
ibe  rector  againat  the  land  owner,  in  order  to  try  the  Talidi^  of  the  modaa.  At 
file  trial,  a  verdict  was  found  against  the  modus.  Held,  that  the  yerdibt  was  ad- 
miasible  aa  eyidenoe  against  the  occupier,  and,  oona&quently,  that  the  rector  was 
enliUed  to  ffle  a  supplemental  bill,  for  the  purpose  of  putting  the  proceedings  at 
law  in  issue  in  his  suit  against  the  occupier ;  and  tha^  too,  notwitiistandfaig  the 
act  enacts  that  nothing  tiierein  contained  ahall  affect  the  liight  to  any  tithes  be* 
oome  due  beibro  the  commutation. 

Ik  1820,  the  plaintiff,  wlio  was  the  lector  of  the  parish  of 
Shelfhanger,  in  Norfolk,  filed  a  bill  against  the  defendant^  who 
occupied  a  &xm  in  the  parish,  called  Shelfhanger  Hall  Farm,  as 
tenant  to  the  Duke  of  Norfolk,  for  an  account  and  payment  of 
the  tithes  of  the  £arm  for  the  then  last  six  years.  The  defend- 
ant, in  his  answer,  insisted  that  a  modus  of  14Z.  a  year  was  pay* 
able  to  the  rector,  in  lieu  of  all  the  tithes  of  the  &rDL 

In  1881,  and  before  any  fiirther  proceedings  were  had  in  the 
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suit,  the  defendant  died,  and  the  suit  was  revived  against  his  ex- 
ecutors. 

[*2]  *In  November,  184;,  tte  .plaintiff  filed  a  bill  against  the 
executors,  which,  aftfr'^\ing  the  proceedings  in  the  origi- 
nal suit,  alleged,  bj  w^y-of  •^pplement,  that,  in  October,  1888, 
the  commissioners^ jj]gp<Jijafed  under  the  tithe  commutation  act,  (6 
&  7  Will.  IV,  C;  71^7-^etermined  to  ascertain  and  award  the  rent 
charge  to  be^^aiS.  instead  of  the  tithes  of  the  parish :  that  the 
plaintiff-ha^[!fca1telj  discovered  that  the  original  suit  was  defended 
by  ai^cLaitiie  expense  of  the  Duke  of  Norfolk ;  and  that  it  was 
a^^b^*  lietween  the  duke  and  the  deceased  defendant  to  that 
*  -suit;  and  the  executors  of  the  latter,  that  the  duke  should  pay 
whatever,  if  anything,  in  the  result  of  the  suit,  should  be  coming 
to  the  plaintiff;  and  that  the  deceased  defendant  did,  in  &ct,  oc- 
cupy the  &rm  free  from  tithes,  as  between  himself  and  the  duke, 
or  at  least  free  from  tithes  to  any  larger  amount  than  the  alleged 
modus  of  14:1. :  that,  under  the  circumstances  aforesaid,  a  ques- 
tion arose  between  the  plaintiff  and  the  duke,  touching  the  vali- 
dity of  the  alleged  modus ;  and  that  the  assistant  commissioner 
appointed  for  the  purpose  of  asceiiaining  and  awarding  the  rent 
charge  to  be  paid  as  before  mentioned,  having  heard  the  question 
discussed,  by  his  award,  dated  the  25th  of  June,  1839,  determined 
that  the  modus  was  ^scalid :  that  the  plaintiJB^  being  dissatisfied 
with  the  assistant  conmiissioner's  decision,  brought  an  action  in 
the  Court  of  Exchequer,  against  the  Duke  of  Norfolk,  under  the 
authority  of  the  act,  and  delivered  a  feigned  issue  therein  for  the 
purpose  of  trying  the  validity  of  the  modus :  that  the  issue  was 
tried,  and  a  verdict  found  for  the  plaintiff:  that  the  duke  after- 
wards moved  for  a  new  trial  of  the  issue,  but  the  motion  was  re- 
fused :  that  the  plaintiff  was  advised  that,  by  such  proceedings, 
the  validity  of  the  alleged  modus  had  been  disproved,  and 
[*8]  the  plaintiff's  right  to  the  tithes  in  *kind  of  the  ferm,  con- 
clusively established :  that,  after  the  decision  upon  the  mo- 
lion  for  a  new  trial,  the  plaintiff's  solicitors  wrote  to  the  defend- 
ants' solicitors,  who  were  also  the  duke's  solicitors,  requesting  to 
be  informed  whether  the  defendants  intended  to  defend  the  suit ; 
but  their  solicitors^retumed  no  answer. 
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The  prayer  of  the  bill  was  as  follows :  "  [that  this  present  bfll 
may  be  taken  as  supplemental  to  the  said  original  bill  and  bill  of 
revivor ;  and  that  it  may  be  declared  by  this  court,  that,  by  vir- 
tue and  effect  of  the  said  issue  and  the  verdict  therein,  and  the 
refusal  of  the  said  motion,  the  said  alleged  modus  has  been,  by 
due  course  of  law,  ascertained  to  be  invalid,  and  your  orator's 
right  to  tithes  in  kind  of  the  said  lands,  conclusively  established ; 
or,  otherwise,  that  your  orator  may  have  the  benefit,  upon  the 
hearing  of  the  said  cause  so  instituted  by  such  original  bill  as 
aforesaid,  of  the  said  proceedings  at  law,  and  especially  of  the 
said  verdict ;]  and  that  your  orator  may  have,  as  against  the  de- 
fendants, all  such  relief  as  is  prayed  by  the  original  bill." 

The  defendants  demurred,  for  want  of  equity,  to  all  the  mat- 
ters alleged  by  way  of  supplement,  and  also  to  that  part  g£  the 
prayer  which  is  enclosed  in  brackets  and  they  answered  the  rest  of 
the  bill. 

Mr.  Boider  and  Mr.  ShadweU  in  support  of  the  demurrer,  said 
that  the  matters  alleged  by  way  of  supplement,  were  wholly  im- 
material as  between  the  plaintiff  and  the  defendants,  the  execu- 
tors of  the  deceased  defendant :  that  everything  that  had  takeA 
place  under  the  tithe  commutation  act,  took  place  between  the 
plaintiff  and  the  Duke  of  Norfolk,  and,  therefore,  was  res 
inter  alios  acta;  and,  moreover,  that  it  took  place  *after  the  [*4] 
death  of  the  deceased  defendant,  and,  therefore,  could  not 
be  used  against  his  Executors :  that  the  bill  was  filed  for  relief, 
and  not  for  discovery  only:  that  it  did  not  merely  pray  that 
what  had  been  done  under  the  act,  might  be  received  as  evidence 
of  the  plaintiff's  right  to  tithes  in  kind ;  but  asked  that  it  might 
be  declared  that,  by  the  verdict  found  on  the  trial  of  the  issue, 
and  by  the  refosal  of  the  motion  for  a  new  trial,  the  modus  had 
been,  by  due  course  of  law,  ascertained  to  be  invalid,  and  the 
plaintiff's  right  to  tithes  in  kind  conclusively  established:  that  the 
right  to  the  tithes  sought  to  be  recovered,  accrued  many  years 
before  the  passing  of  the  commutation  act :  that  the  action  was 
brought  under  the  44th  section  of  the  act ;  and  the  89th  section 
enacted  that  nothing  in  the  act  contained,  should  affect  any  right 
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ixy  any  tLthes  Trhich  should  have  beasme  daebefbie  ibe  commti- 
tKtion;  and^  conaequently)  the  bill  sought  to  give  the  act  aiief- 
fost  whicktiie  Legidataie  had.  expressly  provided  that  it  shotOd 
Bat  have.. 

The  eases  dtJed  in  auppoirt  of  the  demuianr,  were,  We(&6»ieK  ▼. 
T7eu;rAiZ2^(<^)  QtrtUutone  y.. /Sanlejf^b)  and  Adams  y.  Dowding^ifi) 

In  the  course  of  the  argument  in  support  of  Ibe  demurrer,  the 
Yice-Chancellor  said :  "Suppose  tiiat  a  Mil  was  filed  against  A^ 
liie  oecupier  of  s  fiirm,  and  that  he  set  up  a  modus  and  died.; 
and  then  anotiier  person  became  occupier,  and  another  bill  yns 
filed  against  him,  and  he  set  up  the  same  modus;  and  that  it 
was  determined,  in  the  second  smt^  that  there  wss  no  modus ; 
and,  afterwards,  the  first  suit  was  reviyed  and  proseeuted^ 
[^]    would  not  what  had  taken  place  in  the  ^second  suit,  be 

receivable  as  evidence  in  the  first  ? The  object  of  the 

supplemental  biltin  this  case,  is  to  obtain  evidence  to  be  used  iu 
the  original  suit;  and  the  question  is,  wheliier  what  has  taken 
place  under  the  tithe  commutation  act,  may  not  be  given  in. 
evidence.  If  the  proceedings  which  have  taken  place  imder  the 
act  may  be  given  in  evidence,  they  must  be  put  in  issue ;  and, 
if  so,  howcau  the  supplemental  bill,  which  has  put  them  in  issue, 

be  wrong?- Suppose  that  the  plamtifE^  after  he  had  filed  his 

ariginal  bill,  had  discovered  that,  several  years  prior  to  the  comr 
mencement  of  his  suit,  a  former  rector  had  instituted  a  suit 
against  the  then  owner  of  the  fium,  and  that,  in  that  suit^  the 
modus  had  been  determined  not  to  be  good ;  might  not  the  plain- 
tiff have  either  amended  his  bill  or  filed  a  supplemental  bUl,  for 
the  purpose  of  putting  that  fkct  in  isnie?  If  an  antecedent  ftct 
would  be  receivable  ia  evidence,  why  would  not.  a  subsequent 
&ct  also  be  receivable?  I  can  easily  conceive  that  what  has 
taken  place  in  this  case  under  the  act  of  Parliament,  may  not 
bind  tbs  right ;  but  the  question  is,  whether  it  is  not  receivable 
in  evidence." 


(a)3Y(mn.  &Oo]L2ia,  (^aMadd.6S. 

(»)n)id.421. 
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Mr.  BeAaaaUb^  SMeboa&m^  in  support;  of  the  bill,  said  ihi&t 
Ae  trdrds  Of  fhid  89£h  ilBOtibn  of  the  act,  were  that  nothing  in 
Ae  ai^  cdfttaoned  Aotdd  aflbct  any  tight  to  any  tithes  whidi 
should ha^ebdodtai^ dii<6 h^te ^^ oonunutation ;  and tiiat thoee 
wcftdB -W^dte  t:<^  eqtdval^t  to  sayiiig  tiiat  any  proceeding  that 
had  taken  plaod  nhde^  any  of  tiie  enactments  of  the  act,  should 
not  be  r^6^able  te^amatter  of  evidence :  tihiat  the  plaintiff  if  he 
had  no(  lidduoed  itny  evidence  in  support  of  his  right  to  tithes  in 
kind,  w(>idd'  iAi^  ho&ti  entitled  to  an  issue  as  a  matter  of 
course;  and  that  *too,  notwithstanding  the  defendant  [*6] 
might  have  adduced  the  strongest  possible  evidence  in 
lliv6y  of  \he  imxiuj;  And,  therefore,  it'  could  liot  be  i^easonably 
iaIsiiMdd&al  he  wiief  not  entitled  toavailhinifidif  of  the  issue  tiiat 
had  bera  Med,  itod  d  the  result  of  the  trial,  which  had  been 
satisfiK^ry  to  the  judges  6f  the  court  in  whkh  the  action  had 
beencomm^iced:  and  that  there  were  many  cases  which  decided 
that  a  verdict  in  an  action  against  one  occupier,  was  receivable 
a«  evidence  against  another  occupier. 

Mr.  Boietefy^  in  reply,  referred  to  the  46th' section  of  the  act,  as 
showing  that  the  land  owner  and  the  tithe  owner  were  the  only 
persons  who  were  to  be  bound  by  the  verdict.  He  referred  to 
the  89th  section  also,  and  said  the  court  could  not,  as  tiie  plain- 
tiff's counsel  had  contended,  separate  the  act  £rom  what  had  been 
done  under  it 

The  Yick-Ghancsllob  : — ^It  appears  to  me  that  the  language 
of  the  89th  section  of  the  tithe  commutation  act,  has  no  applica- 
tion to  the  present  case. 

It  haj^ns  Ihat  imder  the  machinery  of  the  act,  an  issue  has 
been  directed,  since  the  institution  of  the  original  suit,  in  order 
to  try  the  validity  of  the  same  rnodus  as  was  set  up,  in  that  suit, 
by  way  of  defence  to  the  plaintiff's  claim  to  the  tithes  in  kind ; 
and  on  the  trial  of  that  issue,  the  jury  have  found,  in  effect,  that 
the  modus  is  invalid.  I  am  not,  however,  now  asked  to  look  at 
the  finding  of  the  juiy  as  conclusive  of  the  plaintiff's  right  in  this 
suit,  but  only  as  a  matter  of  evidence  in  support  of  that  right; 
and  I  cannot  but  think  that  it  is  receivable  for  that  purpose. 
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1*7]  ^Suppose  that,  instead  of  the  matter  taking  the  ooxuse 
.  irhich  it  did,  the  Duke  of  Norfolk  had  written  a  letter  to 
the  commissioner,  saying  that  he  was  willing  to  admit  that  the 
modus  was  not  good  That,  certainlj,  would  not  have  been  a 
proceeding  under  the  act ;  but  the  act  would  have  given  rise 
to  it  There  could  be,  however,  no  doubt  that  tiie  lett^ 
would  have  been  receivable  in  evidence.  And  if  that  be  the 
case,  is  not  a  verdict  given  on  the  trial  of  an  issue  between  the 
tithe  owner  and  the  land  owner,  admissible  as  evidence  ?  which 
is  all  the  plaintiff  in  this  case  cont^:ids  for. 

My  opinion  is  that  it  was  competent  to  the  plaintiff  to  put  in 
issue,  by  his  supplemental  bill,  the  &ct8  which  he  has  stated  in 
it,  in  order  that  he  might  prove  them  at  the  hearing  of  the  cause: 
and,  therefore,  I  shall  overrule  the  demurrer. 


The  Attobney-G-enebal  v.  Gladstone. 

Charity. — Legacy. — Lapse. 

1842:  lOtliJune. 

Testator  gave  to  T.  B.  16,0002.,  to  be  by  him  applied  for  the  use  of  Soman  Oatholio 
priests,  in  and  near  London,  at  his  absolute  direction.  T.  B.  died  in  the  testa- 
tor's lifSstime.  Held,  that  the  legacy  was  not  void  for  nncertainfy,  and  did  not 
lapse  by  T.  B.'s  death  in  the  testator's  lifetime,  but  was  good  as  a  charitable 
legacy ;  and  that  it  most  be  applied  for  the  benefit  of  persons  filling  the  character 
of  Soman  Catholic  priests  in  and  near  London,  at  the  testator's  deaith,  and  after- 
wards, according  to  a  scheme  to  be  approved  by  the  master. 

Chables  Bobebt  Blundell,  Esq.,  made  his  will  dated  the 
28th  of  November,  1884,  and  thereby,  after  disposing  of  his  real 
estates,  gave  the  following  legacies  and  annuities : 

"  To  the  Bight  Bev.  Dr.  Walsh,  the  sum  of  6,000t,  to 

[*8]      be  by  him  applied  for  the  purposes  of  Oscot  College  *in 

Staflfordshire :  To  the  Bev.  Thomas  Bobinson,  4,000Z.,  to 

be  by  him  applied  to  the  use  of  Ampleforth  College  in  Yorkshire : 

To  the  said  Thomas  Bobinson  the  further  sum  of  4,000?.,  to  be  by 
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him  applied  to  the  use  of  Downside  College  in  Somersetshire:  To 
the  said  Thomas  Robinson  the  further  sum  of  4,000/.,  to  be  by 
him  applied  to  the  use  of  Old  Hall  Green  College  in  Hertford- 
shire :  I  also  give,  to  the  said  Thomas  Robinson,  the  fiirther 
sum  of  15,000i,  to  be  by  him  applied  for  the  use  of  Roman  Cath- 
olic priests  in  and  near  London,  at  his  absolute  discretion :  And 
I  give  to  the  said  Thomas  Robinson,  the  sum  of  2,000Z.  for  Lyd- 
iate  Roman  Catholic  Chapel :  all  which  before  mentioned  pecu- 
niary legacies  I  direct  to  be  paid,  immediately  after  my  decease, 
out  of  such  part  of  my  pergonal  estate  as  is  legally  applicable 
thereto:  And  I  give,  out  of  my  personal  estate,,  the  following  an- 
nuities :  To  the  incumbent  priest,  at  the  time  of  my  decease,  of 
the  Roman  Catholic  chapel  at  Formby,.  60Z.  a  year  for  his  life : 
To  the  incumbent  priest,  at  the  time  being  of  my  decease,  at 
lace,  lOOZ.  a  year  for  his  life."  The  testator  then  made  several 
bequests,  and  gave  the  residue  of  his  personal  estate  to  the  Right 
Rev.  Dr.  Bramstone  and  the  Right  Rev.  Dr.  Walsh,  and  appointed 
John  Gladstone^  Robert  Gladstone  and  Thomas  Robinson  trus- 
tees and  executors  of  his  will. 

• 
Robert  Gladstone,  Thomas  Robinson  and  Dr.  Bramston  died 
in  the  testator's  lifetime.    The  testator  died  in  December,  1840. 

Counsel  having  advised  that  the  legacy  of  15,000Z.  could  be 
supported  as  a  charitable  legacy,  but  not  otherwise ;  and  that,  by 
reason  of  the  death  of  Mr.  Robinson  in  the  testator's  lifetime,  the 
trust  upon  which  that  legacy  was  given,  must  be  admin- 
istered by  the  *Court  of  Chancery,  an  information  was     [*9] 
filed,  at  the  relation  of  several  individuals  who  were  Ro- 
man Catholic  priests  residing  in  and  near  London,  against  John 
Gladstone  and  Dr.  Walsh,  stating  that  the  legacies  given  to  Dr. 
Walsh  and  Mr.  Robinson,  were,  all  of  them,  charitable  legacies : 
that  the  colleges  mentioned  in  the  wiU,  were  colleges  for  the  ed- 
ucation of  Roman  Catholics  for  the  priesthood  and  otherwise : 
that  the  testator  was  a  Roman  Catholic,  and  Robinson  a  Roman 
Catholic  priest :  that  the  legacy  of  15.000Z.  did  not  lapse  or  feil 
"by  the  death  of  Robinson  in  the  testator's  lifetime ;  but  the  char- . 
itable  use  remained,  and  was  still  in  full  force,  for  the  benefit  of 
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the  Boman  Catholic  clergy  in  and  near  London ;  and  the  admin- 
istration thereof  had  devolved  on  the  court;  but  that  Dr.  Walsh, 
as  the  surviving  residuary  legatee  under  the  will,  questioned  the 
validity  of  the  legacy.  The  information  prayed  that  the  charita- 
ble viBd  for  the  benefit  of  Boman  Catholic  clergy  in  and  near  Lon- 
don, might  be  established ;  and  that  the  legacy  of  16,000Z.  might 
be  invested  and  secured ;  and  that  the  master  might  be  directed 
to  settle  a  scheme  for  the  regulation  and  disposal  of  it 

Mr.  Bethell  and  Mr.  Campbell  for  the  relators : — ^The  testator 
has  associated  the  legacy  in  question,  with  several  other  legacies 
which  are  plainly  charitable ;  and  he  has  directed  that  legacy,  as 
well  as  the  others,  to  be  paid  out  of  such  part  of  his  personal  estate 
as  was  legally  applicable  thereto.  It  is  clear,  therefore,  that  the 
testator  considered  the  legacy  as  a  charitable  one.  It  is  not  a  gift 
to  Ihe  Eoman  Catholic  priests  in  and  near  London,  but  to  Roman 
Catholic  priests  in  and  near  London.  Consequently,  it  is  not  a 
gift  to  any  existing  class  of  individuals  exclusively ;  but  the  tes- 
tator intended  it  to  be  a  permanent  endowment  for  the 
[*10]  ^'support  of  the  flergy  of  the  Romish  church  in  London 
and  its  neighborhood,  the  benefit  of  which  was  ultimate- 
ly to  enure  to  their  congregations.  Where  any  particular  priests 
are  the  objects  of  his  bounty,  he  makes  a  provision  for  them,  not 
permanently,  but  during  their  lives  only. 

The  following  cases  show  that  bequests  similar  to  the  one  now 
under  consideration,  are  charitable  bequests.  AUomey-Oeneral 
V.  Guise,{a)  Loyd  v.  Spilkt,{b)  Attorney-General  y.  Chck,{c)  Oriev^ 
V.  Case^{d)  Attorney  -  General  y.  Coinber,{e)  1  Eq.  Abr.  95,  Attorney^ 
General  v.  Bishop  of  Chester,{/)  Brodie  v.  Duke  of  ChandoSj{g)  De 
Oosia  V.  De  Pas.Qi) 

Mr.  Roll  appeared  for  the  defendant  Gladstone. 

(a)  2  Tern.  266.  (e)  2  Sim.  A;  Sta.  93. 

(6)  3  P.  Wms.  34.4.  (/)  1  Bro.  0.  C.  444. 

(c)  2  Vez.  273.  ijg)  Ibid,  note. 

[d)  1  Ves.  jun.  648.  (ft)  lAmbL  228, 
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If  r.  Purvis  and  Mr.  Bagskaice  for  the  defendant  Dr.  Walsh, 
aaid  that  the  court  could  not  give  effect  to  the  bequest  m  quefr 
tion:  that  the  testator  intended  to  benefit  only  Eoman  Catholic 
I»iests  existing  in  and  near  London  at  his  death ;  'and,  if  he  had 
intended  to  benefit  their  successOTS,  the  law  would  have  prevent- 
ed his  intention  from  being  carried  into  effect;  Attorney- Oenerdl 
V.  Power,{a)  that  it  appeared,  from  the  information,  that  there  ^ 
were  both  officiating  and  non-officiating  Eoman  Catholic  priests 
in  and  near  London ;  and,  if  the  non-officiating  priests  were  to 
participate  in  the  benefit  of  the  bequest,  it  could  not  be  held  to 
be  a  bequest  for  a  charitable  purpose :  that  the  important 
word,  "poor,"*¥rafi  omitted;  Duke's  Char.  Uses.  125:  [*11] 
that  the  word  "  near"  was  so  indefinite  that  it  was  impos- 
sible for  the  court  to  say,  judicially,  what  it  meant ;  that  the  sub- 
ject of  the  bequest  was  to  be  applied  according  to  the  absolute 
discretion  of  Mr.  Bobinson;  which  it  could  not  be,  as  that  gen- 
tleman had  died  in  the  testator's  lifetime. 

Mr.  Bethdl  m  reply,  referred  to  Moggridge  v.  ThackioeU^Qi) 
where  the  court  directed  the  master  to  approve  of  a  scheme  for 
the  application  of  the  testatrix's  residuary  estate,  notwithstand- 
ing the  testatrix  had  given  it  to  a  trustee,  with  a  direction  that 
he  should  dispose  of  it  in  such  charities  as  he  might  think  fit. 

Thb  ViCK-CHANOEUiOR  :-r-Looking  at  the  language  of  the 
will,  I  am  of  opinipn  that  the  legacy  of  15,000Z.,  was  given  for 
the  benefit  of  persons  who,  either  at  the  testator's  death  or  at  any 
time  thereafter,  might  bear  the  character  of  Eoman  Catholic 
priests  in  and  near  London.  No  objection  arises  from  the  indefi- 
nite nature  of  the  word  "near;"  because,  if  the  fund  is  given 
for  a  charitable  purpose,  the  court  can  solve  the  difficulty  with 
regard  to  its  application,  by  directing  a  scheme  to  be  approved 
by  the  master. 

The  language  of  the  will  is :  "  I  give  and  bequeath  out  of  my 
personal  estate,  the  following  legacies :  To  the  Right  Rev.  Dr. 

\a)  1  BaU  ft  Beatt  145. 

(5)  1  Vee.  jun.464,  andl  V66.  jnn.  36. 


11  CASES  IN  CBL^CEBY. 

1842. — Attomey-Gteneral  v.  Gladstone. 

Walsh,  of  Wolverhampton,  the  sum  of  5,000Z.,  to  be  by  him  ap- 
plied for  the  purposes  of  Oscot  College,  Staffordshire :  To  the 
Eev.  T.  Robinson,  of  Steel  street,  Liverpool,  4,000Z.,  to  be  by 

him  applied  to  the  use  of  Ampleforth  College  in  York- 
[*12]     shire :  To  the  *said  Thomas  Eobinson  the  ftirther  sum 

of  4,000Z.,  to  be  applied  to  the  use  of  Downside  College 
in  Somersetshire :  To  the  said  Thomas  Eobinson  the  fiirther  sum 
of  4,000t,  to  be  by  him  applied  to  the  use  of  Old  Hall  Green 
College  in  Hertfordshire."  The  expression  made  use  of  in  the 
first  of  these  bequests,  is :"  to  be  by  him  applied  for  the  pur- 
poses of;"  and,  in  the  others,  "  for  the  use  of;"  and  the  term 
"  coUege  "  implies  an  institution  of  an  endurable  nature.  Then, 
after  these  four  bequests,  follows  that  upon  which  the  question 
arises:  "To  the  said  Thomas  Robinson  the  ftirther  sum  of 
15,000?.,  to  be  by  him  applied  for  the  use  of  Roman  Catholic 
priests  in  and  near  London,  at  his  absolute  discretion."  The 
same  language  is  here  used  as  had  been,  just  before,  employed 
with  respect  to  the  legacies  given  for  the  benefit  of  the  colleges, 
except  that,  in  the  first  bequest,  the  word  "  purpose  "  is  used 
instead  of  the  word  "  use :"  and  there  is  nothing  in  the  words : 
"  for  the  use  of  Roman  Catholic  priests,"  which  shows  that  it 
was  the  testator's  intention  to  confine  the  benefit  of  the  bequest 
more  to  those  Roman  Catholic  priests  who  might  happen  to  be 
living  at  the  testator's  death,  or  at  the  death  of  Mr.  Robinson, 
than  to  those  Roman  Catholic  priests  who  might  come  into  esse 
after  the  death  of  the  testator,  and  before  the*  death  of  Mr.  Rob- 
inson, or  at  any  time  afl«r  the  death  of  both  of  them.  The  prob- 
ability is  that  the  Roman  Catholic  as  well  as  the  Protestant 
church,  will  last  as  long  as  the  world  endures ;  and,  therefore, 
the  words  of  the  testator  must,  in  my  opinion,  be  construed  as 
importing  perpetuity,  and  not  as  being  confined  to  individuals 
living  at  any  given  period.  Moreover,  the  next  gift  in  the  will, 
is  a  gift  to  a  Roman  Catholic  chapel :  so  that  the  legacy  in  ques- 
tion is  preceded  by  bequests  for  purposes  that  must  endure,  and 
followed  by  one  of  the  same  nature. 

*In  a  subsequent  part  of  the  will,  where  the  testator     [*18] 
meant  that  particular  priests  should  take  a  benefit,  he  has 
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Twed  different  language.  He  says:  "Igive,  out  of  my  personal  es- 
tate, the  following  annuities:  To  tlie  incumbent  priest,  at  the  time 
of  my  decease,  of  the  Roman  Catholic  chapel  at  Formby,  60?.  a 
year  for  his  life :  To  the  incimibent  priest  at  the  time  being  of 
my  decease,  at  Ince,  lOOZ.  a  year  for  his  life."  So  that  it  seems  to 
me  that,  where  the  testator  meant  to  give  a  benefit  to  an  individ- 
ual answering  a  particular  description,  he  has  expressed  that  in- 
tention with  great  clearness.  And,  upon  the  whole,  I  think 
that  the  fisdr  construction  of  the  bequest  in  question,  is  that  it 
was  intended  for  the  benefit  of  persons  filling  the  character  of 
Roman  Catholic  priests  in  and  near  London,  both  at  the  testator's 
death  and  afterwards. 

I  shall  therefore  declare  that  the  purpose  for  which  the  legacy 
of  15,000Z.  is  given,  is  a  charitable  use,  and  refer  it  to  the  master 
to  settle  a  scheme  for  the  application  of  the  legacy. 


♦The  Commissioners  of  Charitable  Donations  and    pli] 
Bequests  in  Ireland,  v.  Devereux. 

Legacy  Duty. — Domicil 

1842:  SOtii  Jane. 

A  Briti^  sabject  went  to  settle  in  France,  in  1*762,  and  afterwards  purchased  an 
estate^  and  became  naturalized  there.  In  1791  he  left  France,  and  came  to  Eng- 
land, in  consequence  of  the  French  Revolution,  and,  shortly  afterwards,  his  prop- 
erty was  confiscated  by  the  revolutionary  government.  In  January,  1802,  he 
made  a  will  in  London,  by  which  he  left  his  property  partly  to  a  charity  in  Ire- 
land, and  partly  to  individuals  resident  in  England,  and  appointed  one  of  those 
individuals  his  executor.  In  April,  1802,  emigrants  were  permitted  to  return  to 
France,  and,  soon  afterwards,  he  returned  to  that  country.  In  1804,  he  made  a 
will  iu  Paris,  in  which  he  stated  that  he  was  bom  at  Waterford,  and  had  come  to 
France  to  obtain  restitution  of  his  estate ;  and,  after  refening«to  his  former  will 
(which  he  had  mislaid  in  London,)  he  recapitulated,  vciy  nearly,  its  contents,  and 
concluded  by  expressly  confirming  it.  He  died  in  Paris,  in  1806,  and  his  two 
testamentary  papers  were  proved  both  in  France  and  in  England.  Under  the 
treaty  of  peace  between  England  and  France,  in  1816,  a  large  sum  of  French 
stock  was  set  apart  by  the  then  French  government,  fbr  the  purpose  of  compen. 
sating  Britiah  subjects  whose  property  had  been  confiscated  by  the  Revolutionary 
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government,  and  part  of  that  sum  was  awarded,  hj  commisslonerB  appointed  by 
the  British  government,  to  the  testator's  executors,  for  the  loss  of  the  testatcH^s 
property  in  France.  The  commissioners,  under  the  powers  of  aa  act  of  Parlia- 
ment)  sold  the  stock  so  awarded,  and  paid  the  proceeds  into  the  court  of  Chan- 
eery.  Held,  that  the  testator  was  domiciled  in  France  at  his  death,  and  that  the 
fimd  m  court  was  not  subject  to  legacy  du^. 

A  PETITION  presented  by  the  plaintiflfe  in  this  cause  was,  in 
substance,  as  follows :  In  1762,  James  Fanning,  a  native  of  Ire- 
land, went  to  reside  permanently  in  Prance,  and,  in  1776,  ob- 
tained letters  of  naturalization  and  nobility  in  that  country,  by 
rirtue  of  which  he  and  his  wife  assumed  and  used  the  titles  of 
Comte  and  Comtesse  Fanning,  and  he  was  to  all  intents  and 
purposes,  domiciled  in  France.  In  April,  1777,  he  purchased 
an  estate  there,  called  La  Roche  Talbot.  In  1791,  in  conse- 
quence of  the  Revolution  of  1789,  he  left  France  and 
[*15]  came  to  England;  and,  shortly  afterwards,  *was  pro- 
claimed an  emigrant,  and  his  real  and  personal  property 
was  confiscated  by  the  French  government. 

He  remained  in  England  until  October,  1802 ;  and  on  the  15ih 
ot  January  in  that  year,  he  made  a  will,  by  which,  after  descri- 
bing himself  as  proprietor  of  the  estate  of  La  Roche  Talbot,  and 
as  then  lodging  in  a  house  near  Manchester  square,  London,  he 
bequeathed  all  his  worldly  substance,  subject  to  the  payment  of 
his  debts  and  legacies,  to  his  kinsman,  the  defendant  Devereux, 
then  of  the  county  of  Wexford,  his  friend  the  Rev.  Daniel  Mac- 
Carthy,  who,  before  the  Revolution,  was  a  canon  of  the  cathedral 
of  Chartres,  and  Edward  Christian,  of  High  Holbom,  London. 
He  then  gave  an  annuity  of  40Z.  sterling  to  his  niece  Catharine 
Macnamara,  of  the  city  of  Waterford,  for  her  life,  and  in  order 
to  provide  for  it,  directed  a  sum  suflScient  to  produce  40Z.  sterling, 
to  be  put  out  to  interest.  He  also  bequeathed  to  his  niece,  his 
plate  and  lineu  that  was  lodged  in  the  hands  of  Messrs.  Quan  of 
Waterford  :  and  then  disposed  of  two  estates  in  North  America, 
by  giving  one  to  Le  Baron  Beaufort,  then  lodging  near  Manches- 
ter square,  and  the  other  to  the  defendant  Devereux ;  and  he  ap- 
pointed that  gentleman  and  Messrs.  MacCarthy  and  Christian  his 
executors. 
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hk  April,  1802,  a  law  was  made  in  France,  by  wMcli  emigrants 
were  allowed  to  return  to  that  country,  and  Fanning  soon  after- 
wards returned  to  and  continued  to  reside  in  France  until  his 
death. 

In  September,  1804,  he  made  another  will,  dated  Paris,  the  17th 
of  that  month,  which  was  partly  as  follows :  "  I,  James  Fan- 
ning, bom  in  the  city  of  Waterford,  in  the  kingdom  of 
Ireland,  have  made  my  will  in  ^London,  in  the  month  of  [*16] 
January,  1801,(a)  and  deposited  in  the  hands  of  my  friend 
Edward  Christian,  of  High  Holbom,  London ;  and  this  deposition 
took  place  before  my  departure  thence  for  this  country,  whither 
I  am  come  to  claim  the  restitution  of  the  acquisition  I  have  made 
in  it  of  the  lands  of  La  Eoche  Talbot ;  which  I  expected  would 
have  been,  without  difficulty,  restored  to  me ;  but,  hitherto,  my 
endeavors  have  been  ineflfeotual.  However,  I  hope  that  as  what 
I  demand  is  an  act  of  justice,  it  wUl  be  granted  to  me.  The  copy 
of  my  last  will,  as  set  forth  in  my  said  testaijaent,  is  probably 
mislaid,  as  I  cannot  find  it.  I,  therefore,  mention  in  this  writing, 
the  principal  articles  contained  in  it ;  not  in  anywise  doubting 
that  my  property  in  this  country  will  be  restored  to  me,  or  that 
I  shall  receive  a  just  indemnity  for  it,  as  well  by  reason  of  the 
opposition  placed  upon  my  revenues  since  the  commencement  of 
the  French  Eevolution,  as  for  the  seizure  of  my  plate,  linen,  books, 
household  furniture,  cattle,  &c.,  &c.  Consequently,  after  the  pay- 
ment of  my  just  debts,  I  beqiieath  my  said  property  in  the  fol- 
lowing manner :  one  third  part  of  my  said  property  for  charitable 
uses,  for  the  relief  of  the  poor  of  the  city  of  Waterford,  excepting 
one  tenth  part  of  the  said  one  third  part  of  my  said  property ;  which 
one-tenth  I  desire  may  be  laid  6ut  for  the  relief  of  the  poor  of  the 
parishes  of  LufEaney,  Ballygory  and  Windyhouse,  and  likewise  the 
poor  of  the  parishes  of  Castlebanny  and  Rochestown,  aU  these  par- 
ishes being  in  the  county  of  Kilkenny.  I  bequeath  one  third  part 
of  my  said  property  to  my  firiend  and  relation,  Edward  Devereux, 
Esq.,  a  native  of  Wexford;  and  he  is  to  be  paid  (independent 

(a)  The  first  will  was  dated  in  Januaiy,  1802.  The  testator  had,  probably,  for- 
gotten the  exact  date  of  it 
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[*17]  *of  the  one-third  part  of  my  property,  which  I  bequeath 
to  him)  the  amount  of  money  he  has  had  the  friendship 
to  supply  me  with,  since  his  arrival  in  Paris,  to  enable  me  to  sub- 
sist. The  other  third  part  of  my  property  I  bequeath  to  my  kins- 
man, Januarius  Fanning,  of  the  city  of  Naples,  The  whole  of 
the  above  property  to  be  subject  to  an  annuity  of  60t  ster- 
ling Irish  money,  to  be  paid  to  my  niece,  Catharine  Macna- 
nmra."  The  testator  then  gave  part  of  his  lands  in  North  Amer- 
ica to  the  defendant  Devereux,  another  part  to  Edward  Chris- 
tian, and  the  remainder  to  the  Baron  De  Beaufort,  and  confirmed 
his  last  wiQ  and  testament  in  every  respect,  excepting  that  he  re- 
voked the  nomination  therein  of  Daniel  MacCarthy  as  one  of  his 
executors,  (that  gentleman  residing  in  London  and  the  testator's 
property  being  in  France,)  and  he  named  the  Eev.  Dr.  Walsh, 
provisor  of  the  United  English,  Scotch  and  Irish  colleges,  and 
the  defendant  Devereux,  his  executors. 

The  testator  died  in  Paris  on  the  2d  of  August,  1806 ;  and 
«oon  afterwards  his  two  testamentary  papers  were  proved,  by 
Devereux  alone,  in  France,  and  also  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury. 

The  petition,  after  stating  as  above,  alleged  that,  fix)m  the  time 
when  Fanning  first  went  to  reside  in  France  down  to  his  death,  he 
constantly  resided  in  that  country,  except  only  during  the  time 
whilst,  in  consequence  of  the  public  disturbances  in  France,  he 
was  absent  as  an  emigrant  therefrom ;  and  that,  during  the  pe- 
riod aforesaid  and  at  the  time  of  his  death,  he  had  his  domicU 
in  France :  that,  by  the  fourth  additional  article  of  the  definitive 
treaty  of  peace  between  England  tmd  France,  concluded  on  the 

80th  of  May,  1814,  it  was  stipulated  that,  afl«r  the  rati- 
[*18J     fication  of  *the  treaty,  the  sequesters  which,  since  the 

year  1792,  had  been  laid  on  the  funds,  revenues,  credits 
or  other  effects  of  the  subjects  of  the  two  countries,  should  be 
taken  off,  and  that  commissioners  mentioned  in  the  second  addi- 
tional article  of  the  treaty,  should  undertake  the  examination  of 
the  claims  of  British  subjects  upon  the  French  government,  for 
the  value  of  property,  movable  or  immovable,  illegally  confis- 
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cated  by  the  Frencli  authorities :  that  bj  a  convention  entered 
into  at  Paris  on  the  20th  of  November,  1815,  in  conformity  to 
the  ninth  artide  of  the  definitive  treaty  of  peace,  between  Prance 
and  the  Allied  Powers,  concluded  on  the  20th  of  November, 
1815,  relative  to  the  examination  and  liquidation  of  the  claimB 
of  British  subjects  on  the  French  government^  it  was  stipu- 
lated that  a  capital  producing  an  interest  of  8,500,000  francs, 
commencing  fix>m  the  22d  of  March,  1816,  should  be  inscribed,  as 
a  fund  of  guarantee,  in  the  great  book  of  public  debt  of  France, 
in  the  names  of  two  or  four  commissioners,  the  one  half  English 
and  the  other  half  French,  chosen  by  their  respective  govern- 
ments :  that  by  a  commission,  dated  the  27th  of  December,  1815, 
under  the  great  seal  of  the  United  Kingdom,  certain  persons 
were  appointed  commissioners  of  liquidation,  arbitration  and  de- 
posit, for  the  purpose  of  carrying  into  effect,  on  the  part  of  his 
Majesty,  the  provisions  contained  in  the  convention  of  the  20th 
of  November,  1815 :  that  the  commissioners  caused  to  be  in- 
scribed in  a  register,  the  names  of  all  the  claimants  who  pre- 
sented themselves  within  a  period  prescribed  by  the  convention, 
and  caused  to  be  paid,  out  of  the  fund  of  guarantee,  certain  sums 
producing  in  the  whole  2,945,895  francs  of  yearly  revenue,  to 
various  persons  whose  names  were  inscribed  in  the  register :  that 
a  further  convention  was  signed,  at  Paris,  on  the  26th  of  April, 
1818,  for  the  final  arrangement  of  the  claims  of  British 
♦subjects  upon  the  French  government,  by  the  first  ar-    [*19] 
tide  of  which  it  was  agreed  that,  in  order  to  effect  the 
payment  and  entire  extinction  of  the  capital  and  interest  due  to 
British  subjects,  there  should  be  inscribed,  in  the  great  book  of 
the  public  debt  of  France,  a  perpetual  annuity  of  3,000,000 
firancs,  which  should  bear  interest  fix>m  the  22d  of  March  1818 ; 
and  it  was  stipulated  that  such  part  of  the  annuity  of  3,500,000 
francs  as  was  then  disposable,  should^be  equally  applicable  to  the 
payment  of  the  said  claims,  and,  in  consequence,  that  the  inscrip- 
tions of  that  annuity  should  be  delivered  over  to  the  commissioners 
of  his  Brittanic  Majesty  immediately  after  the  exchange  of  the  rati- 
fication of  the  convention  now  in  statement ;  and  that  the  an- 
nuity of  8,000,000  of  fi»ncs  should  be  divided  into  12  inscriptions 
of  equal  value,  and  should  be  inscribed  in  the  names  of  the  com- 
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znissiozieTs^  and  should  be  made  over  to  them,  at  the  rate  of  one 
per  month,  to  begin  from  the  day  of  the  exchange  of  the  ratifl^ 
caition  of  the  lafit  menticmed  convention :  that,  by  a  eommisBion 
under  the  great  seal  of  the  United  Kingdom,  dated  the  15th  of 
June,  1818,  his  Majesty  appointed  certain  persons  therein  named 
to  be  his  commissioners  of  liquidation,  arbitration  and  award,  for 
the  purpose  of  acting,  on  behalf  of  his  Majesty  in  England,  ao 
cording  to  the  provisions  of  the  before  mentioned  conventions^ 
and  to  take  into  consideration  all  the  claims  of  his  Majesty's  sub* 
jeets  which  might  have  been,  at  due  times  and  in  proper  form, 
presented  to  them,  and  to  award  the  payment  of  such  sums  as 
might  appear  to  be  justly  due  to  his  Majesty's  subjects ;  and,  by 
another  commission  of  the  same  date,  his  Majesty  appointed  two 
other  conmiissioners  to  be  his  commissioners  of  deposit,  to  re^ 
ceive  from  the  government  of  France,  the  inscriptions  to  be  de> 

livered  over  to  the  British  conmiissioners  in  pursuance  of 
[*20]    the  *oonventions  before  mentioned :  thatbythe69ihGea 

m,  c.  81,  the  commissioners  of  liquidation,  arbitration 
and  award  were  empowered  to  apportion  and  distribute  the 
sums  stipulated,  by  the  conventions,  to  be  provided  by  France, 
and  to  order  the  same  to  be  paid  to  and  among  the  several  claim- 
ants whose  names  were  duly  registered,  and  whose  daxms  should 
be  allowed :  that  the  act  further  enacted  that,  during  the  time 
that  any  capital  inscribed  in  the  great  book  of  the  public  debt  of 
France  in  pursuance  of  the  conventions,  or  any  part  of  such  cap 
ital,  should  remain  in  the  names  of  the  commissioners  of  deposit^ 
and  should  not  have  been  appropriated  to  the  liquidation  of  any 
claims  of  his  Majesty's  subjects,  it  should  be  lawftil  for  the  com- 
missioners of  deposit,  on  receiving  directions  to  such  effect  from 
the  secretary  of  state  for  foreign  afifeirs  and  from  the  commission- 
ers of  the  treasury,  to  sell  and  dispose  of  the  whole  or  any  part 
of  the  capital  so  inscribed  aad  unappropriated,  and  to  transfer  the 
proceeds  to  England,  to  the  commissioners  of  liquidation,  arbi- 
tration and  award,  to  be  by  them  invested  in  exchequer  bUls  or 
other  public  securities,  for  the  purpose  of  being  applied  to  the 
payment  or  liquidation  of  any  such  claims,  or,  in  case  all  such 
daims  should  be  paid  or  liquidated,  for  such  other  purposes  as 
ihe  commissioners  of  the  treasury  should  direct  the  commission- 
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ers  of  liquidation,  arbitration  and  award  to  apply  the  same ;  and 
aD  such  exchequer  bUls  and  other  public  securities  should  be  de- 
posited in  the  Bank  of  England  to  the  account  and  in  the  names 
of  the  commissioners  of  liquidation,  arbitration  and  award,  and 
should  be  and  remain  in  the  names  of  such  commissionser,  to  be 
sold,  and  the  produce  thereof  paid  and  applied  for  the  purposes 
therein  specified. 

The  petition  ftirther  stated  that  Devereux  preferred 
♦three  claims  to  the  commissioners  of  liquidation,  arbi-  [*21] 
tration  and  award,  in  respect  of  the  testator's  property 
whicb  had  been  confiscated  as  before  mentioned,  and  that  the 
commissioners,  by  their  award  dated  the  29th  of  September, 
1820,  awarded  41,998  francs  of  amiual  rentes,  for  the  value  of 
the  testator's  immovable  property,  and,  by  another  award,  dated 
the  18th  of  January,  1821,  awarded  468  francs  of  like  rentes  for 
the  value  of  the  testator's  movable  property,  and,  by  another 
award  of  the  23d  of  January,  1821,  awarded  7,161  francs  of  like 
rentes,  for  the  value  of  certain  wood  on  the  testator's  estate,  which 
had  been  cut  down  and  sold  during  the  occupation  of  it  by  the 
French  govemment.(a)  The  petition  ftirther  stated,  that  various 
sums  of  the  said  rentes,  to  the  amount  of  55  per  cent  on  the  sums 
awarded,  were  transferred  to  Daniel  Eeardon,  as  the  agent  and  on 
behalf  of  Devereux,  leaving  45  per  cent,  to  be  stfll  liquidated 
and  satisfied:  that,  in  July,  1822,  the  plaintiffe  (who  were  em- 
powered, by  act  of  Parliament,  to  sue  for  charitable  donations 
and  bequests,  and  to  apply  the  same  according  to  the  intentions 
of  the  donors)  filed  their  bill  in  this  suit,  against  Devereux  and 
others,  praying  that  an  account  might  be  taken  of  the  sums 
awarded  and  transferred  to  Devereux  and  his  agent  or  either  of 
them,  as  before  mentioned,  and  that  what  should  appear  due  in 
respect  of  the  charitable  bequests  made  by  the  testator  as  before 
stated,  might  be  paid  or  transferred  to  the  plaintiff :  that,  in  such 
suit,  the  amoimt  of  the  remaining  45  per  cent,  of  the  rentes 

(a)  The  treetiefl,  oonventioxis  and  act  of  Parliament  referred  to  in  the  text,  and  the 
paiticiilars  of  the  daima  made  by  Devereux,  and  the  awards  made  and  other  acts 
done  thereupon  by  the  commlaBloners,  are  more  fUlly  stated  in  EiU  v.  Reardont  2 
Btibb.  608. 
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awarded  as  aforesaid,  was  converted  into  sterling  money, 
[*22]     and  paid  into  court  by  *the  commissioners  of  deposit 

under  the  powers  contained  in  .the  act  of  Parliament ; 
and  the  money  so  paid  in,  was  invested  under  the  direction  of 
the  court :  that,  under  the  decree  and  orders  in  the  cause,  the 
amount  due  to  the  plainti£^  in  respect  of  the  charitable  bequests, 
was  ascertained,  and  certain  sums  of  bank  annuities-  and  cash 
were  ordered  to  be  transferred  and  paid,  to  the  plaintiffi,  out  of 
the  stock  and  cash  in  the  cause,  on  account  of  what  had  been  so 
found  due  to  them :  that,  after  the  last  of  those  orders  was  made, 
a  claim  was  set  up,  on  behalf  of  the  crown,  for  legacy  duty  in 
respect  of  the  charitable  bequests;  in  consequence  of  which  it 
was  agreed  that  4,000Z.  bank  annuities,  part  of  the  bank  annui- 
ties ordered  to  be  transferred  to  the  plaintiflfe,  should  be  set  apart 
to  answer  such  claim,  if  any,  as  the  crown  might  have ;  but  the 
petitioners  were  advised  that  no  legacy  duty  was  payable  in  re- 
spect of  the  charitable  bequests :  The  petition,  therefore,  prayed 
that  the  4,000Z.  bank  annuities,  together  with  the  dividends  which 
had  accrued  thereon,  might  be  transferred  and  paid  to  the  peti- 
tioners. 

Mr.  BetheU  and  Mr.  Faber  in  support  of  the  petition : — Several 
years  before  the  Eevolution,  Mr.  Fanning  went,  with  his  wife  and 
femily,  to  settle  in  France;  and  obtained  letters  of  naturalization 
and  nobility,  and  purchased  an  estate  in  that  country.  He  con- 
tinued to  reside  in  France,  under  his  French  title,  and  as  a  French 
subject,  until  he  was  compelled  to  fly,  in  consequence  of  the 
atrocities  of  the  revolution,  first  to  Flanders,  and  afterwards  to 
this  country.  During  his  absence  ftt>m  his  adopted  country,  he 
was  proscribed  as  a  French  emigrant,  and  his  property  was  con- 
fiscated as  being  the  property  of  an  emigrant.    He  remained  in 

England  until  some  time  in  the  year  1802 ;  when  a  law 
[*23]    having  been  *made  by  the  French  government,  allowing 

emigrants  to  return  to  France,  he  lost  no  time  in  taking 
advantage  of  that  law,  and  returned  to  that  country.  During  his 
temporary  and  compulsory  absence  fix)m  the  country  in  which 
he  hkd  fixed  his  domicil,  he  made  a  will ;  and  it  is  very  impor- 
tant to  see  how  he  describes  himself  in  that  instrument.    He  says : 
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"  I,  James  Fanning,  proprietor  of  the  estate  of  La  Roclie  Talbot 
and  its  dependencies,  situate  in  the  department  of  La  Sarthe,  in 
France,  now  lodging  at  No.  8  WiUiam  street,  Manchester  square, 
Ijondon."  Therefore  he  speaks  of  himself  as  a  French  landed 
proprietor,  and  as  a  mere  temporary  resident  in  this  country.  In 
October,  1802,  he  returned  to  France,  and  never  quitted  it  until 
his  death,  which  took  place  in  1806.  In  1804,  he  made  a  codicil 
or  second  will,  in  consequence,  as  he  redtes,  of  his  former  will 
having  been  mislaid ;  and,  after  disposing  of  his  property  in  very 
nearly  the  same  manner  as  he  had  disposed  of  it  befi>re,  he  con- 
firms his  former  will  in  every  respect,  except  that  he  appoints 
Dr.  "Walsh  (who  seems  to  have  been  the  president  of  a  coUege  in 
Paris)  one  of  his  executors,  in  the  place  of  Mr.  MacCarthy,  who 
was  one  of  the  executors  of  his  prior  will,  and  was  resident  in 
London.  Both  the  testamentary  papers  were  proved  by  Mr. 
Devereux,  in  France ;  so  that  the  character  of  personal  represent 
tative  of  the  testator,  was  sought  by  Mr.  Devereux  in,  and  was 
awarded  to  him  by  the  courts  of  France.(a) 

There  is  a  material  distinction  between  probate  duty 
and  legacy  duty..  The  former  is  payable  in  respect  of  *aU  [*24] 
the  testator's  property  which  is  within  the  jurisdiction  of 
the  Ecclesiastical  Court  ;(i)  but  legacy  duty  does  not  attach  un- 
less  the  testator  was  domiciled,  at  his  death,  within  the  operation 
of  the  fiscal  laws  of  this  country.  It  is  true  that,  in  Logan  v. 
JF'airli&,{c)  Sir  John  C.  Leach,  V.  C,  decided  that  the  property  of 
a  testator  who  died  in  India,  which  was  remitted  to  this  country, 
was  subject  to  legacy  duty ;  but  the  decision  in  that  case  was 
reversed  by  the  Lords  C!onmii8sioners,(cI)  on  the  authority  of 
The  AUomey-Oeneral  v.  Jacks(m.(e)    In  in  re  Ewin^{g)  the  prop- 

(a)  The  testamentary  papers  were,  as  is  mentioned  in  the  previous  part  of  the 
can,  proved  in  England  as  well  as  in  France.  The  observations  at  the  end  of  the 
brief  for  the  petitioners,  stated  that  the  English  probate  was  taken  in  respect  of 
pffopertj  under  lOOiL 

(i)  See  PecBree  v.  Pearte^  omi^  Vol  IX,  p.  430,  and  the  cases  there  dted. 

[c)  a  Sim.  &  Stu.  284 

(i\  1  M7I  ft  Gr.  69. 

(e)  8  Bligh,  15,  and  2  CL  &  Fin.  48,  nom.  AUom9y*(kmrQl  ▼.  Forbn* 

ig)  1  Crom.  k  Jen.  161  ft  1  T^jrw.  91. 
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erty  oFa  testator  which  was  in  India  at  hi0  deaths  but  was  after- 
wajds  remitted  to  his  executor  in  this  country  and  paid  over  to 
the  legatees,  was  held  to  be  subject  to  legacy  duty,  on  the  ground 
that  the  will  was  the  will  of  a  person  who  was  domiciled  in  this 
country.  In  Arnold  v.  Amold(a)  the  testator  was  domiciled  and 
died  in  India ;  but  some  of  his  executors  were  resident  in  this 
country,  and  his  will  was  proved  her©  as  weU  as  in  India ;  and 
has  property  was  remitted  to  the  English  executors  for  the  pur- 
pose of  being  administered  in  England ;  and  it  was  administered 
imder  the  decree  of  this  court.  Nevertheless  Lord  Cottenham, 
C,  held  that,  as  the  testator  was  not  domiciled,  at  his  death| 
within  the  operation  of  the  fiscal  laws  of  this  country,  his  prop^ 
erty  was  not  liable  to  legacy  duty.  The  dedaion  in  In  re  Bnuse^b) 
was  founded  on  the  same  principle. 

[*25]  Now,  what  are  the  fects  of  the  present  case  ?  The  *tes- 
tator  went  to  France  so  long  ago  as  the  year  1762,  and 
fixed  his  residence  there.  He  continued  to  reside  in  France 
until  1791,  when  he  was  forced  to  quit  it  in  consequence  of  the 
disturbances  that  then  took  place.  He  returned  to  France  as 
soon  as  he  was  able,  and  remained  there,  without  once  quitting 
it,  until  his  death.  He,  therefore,  acquired  a  domicil  in  France, 
and  did  not  lose  it  by  his  temporary  and  compulsory  absence  in 
this  country.  Munroe  v.  D(mgla8.{c)  As  then  the  testator  was 
domiciled,  at  his  death,  in  a  country  not  in  any  way  subject  to 
the  laws  of  the  United  Kingdom,  his  property  (which,  indeed, 
had  no  existence  in  England  until  long  after  his  death)  is  not 
subject  to  legacy  duty :  and  consequently  the  claim  made  by  the 
crown,  cannot  be  sustained. 

Sir.  F,  Pollock  (Attorney-General)  and  Mr.  Bomilly  for  th*^ 
crown : — ^The  question  in  this  case,  may  be  divided  into  three 
parts:  .first,  the  statm  of  the  testator;  second,  the  nature  of  the 
property  bequeathed ;  and  third,  the  persons  to  whom  it  is  be- 
queathed.   The  testator  was  beyond  all  doubt  a  British  subject 

(a)  6  Mjl.  A  Keen,  365,  and  2  MyL  &  Or.  266. 
{h)  2  CronoL  &  Jerv.  436. 
(e)  9  Madd.  3*78. 
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Can  a  British  sabject  so  put  off  his  allegiance  as  not  to  be  amen- 
aUe  to  the  laws  of  this  country  whether  fiscal  or  not  ?  The  pre- 
cise question  nev^  has  been  raised  before. 

Though  the  word  "  domicil"  is  used,  by  a  sort  of  analogy, 
with  reference  to  a  British  subject,  it  has  no  meaning  when  ap- 
plied to  a  British  subject    It  is  not  to  be  found  in  any  of  our 
text  writers  or  in  any  of  our  abridgments  of  the  law.    We  find 
it  in  the  law  of  nations,  but  with  reference  only  to  a  foreigner 
dying  in  this  coxmtry  and  having  funds  in  this  country. 
With  *regard  to  a  British  subject,  you  may  inquire    [*26] 
whether  he  was  resident  in  England,  in  Ireland,  or  in 
India ;  in  order  to  ascertain  whether  his  property  is  subject  to 
the  English  or  the  Irish  rate  of  duty,  or  to  no  duty  at  all :  for  a 
British  subject  may  change  his  liability  to  the  duty,  by  going  to 
reside  in  different  parts  of  the  queen's  dominions :  but  he  cannot 
get  rid  of  his  liability  altogether,  by  going  to  reside  in  a  foreign 
country.    I£  a  Britidi  subject  makes  a  will  with  regard  to  British 
objects,  and  appoints  British  executors,  his  property  is  liable  to 
legacy  duty ;  and  the  only  questioA  that  can  be  raised,  is  with 
respect  to  what  part  of  her  Majesty's  dominions  he  is  to  be  con- 
adered  a  British  subject.    If  he  went  abroad  and  died  there,  he 
would  be  referred  to  that  part  of  the  queen's  dominions  in  which 
he  last  resided.    We  admit  that,  if  the  testator  had  been  a  French- 
man, no  duty  would  have  been  payable  on n his  property:  but 
that  was  not  the  case.    He  was  a  British  subject ;  and  the  claim 
which  his  executor  made  to  be  compensated  in  respect  of  his 
property  which  had  been  confiscated,  was  founded  on  his  having 
been  a  British  subject    Had  he  been  a  French  citizen,  no  such 
daun  could  have  been  made;  for  the  ftmds  set  apart  by  the 
French  government,  were  provided  for  the  purpose  of  satisfying 
the  claims  of  British  subjects  only. 

In  1791,  the  testator  quitted  France,  and  came,  with  his  femily, 
to  reside  in  this  coimtry ;  and  he  continued  to  reside  there  for 
more  than  ten  years.  Suppose  that  he  had  died  in  London  after 
he  had  made  his  fiist  will,  could  it  have  been  contended  that  his 
domidl  was  to  be  referred  to  the  country  which  he  had  aban^ 
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doned  for  more  than  ten  years  ?  It  was  said  that,  when  he  re- 
turned to  France  in  1802,  he  intended  to  fix  his  residence 
[*27]  there :  bui  there  is  no  evidence  of  such  intention.  *The 
second  will  shows  that  the  testator  considered  himself  as 
purely  a  British  subject;  for  he  describes  himself  as  James  Fan- 
ning, (not  Comte  de  Fanning,)  a  native  of  the  city  of  Waterford ; 
and  states  that  he  had  gone  to  France,  not  permanently,  but  to 
endeavor  to  regain  his  property,  and  that  too,  on  the  ground  of 
his  being  not  a  French  but  a  British  subject 

This  then  is  the  case  of  a  British  subject  going  to  Paris 
for  the  purpose  of  making  a  claim  upon  the  French  government 
as  a  British  subject,  (that  is,  for  a  mere  temporary  purpose,)  and 
accidentally  dying  in  Paris  before  that  pmpose  was  completed, 
having  made  a  will  in  London,  with  reference  to  British  objects. 
The  AUomey-Oeneral  v.  Dunn.{a) 

Mr.  EomiUy: — ^In  the  case  oi  Hill  v.  Beardon^fp)  the  particu- 
lars of  the  claims  made  by  Devereux  are  fuUy  stated ;  and  it 
appears  not  only  that  those  claims  were  made  on  the  ground 
that  the  testator  was  a  British  subject,  but  that  they  could  not 
have  been  made  successfully  on  any  other  ground.  Therefore, 
the  testator  must  have  abandoned  his  French  domicU,  and 
acquired  a  domicil  in  this  country,  which  continued  until  his 
death. 

In  AmM  v.  Arnold,  the  Lord  Chancellor  considered  that  the 
question  was  a  mixed  question  of  domicil  and  the  situs  of  the 
property ;  and  it  was  held  that,  though  the  testator  was  domi- 
ciled in  India,  the  legacy  duty  was  payable  on  that  portion  of 

his  property  which  was  in  this  country.(c)  In  the  AUor- 
[*28]    ney- General  v.  Dunn^  the  ^foreign  domicil  of  the  t^tator 

was  not  established ;  but  the  barons  of  Exchequer,  and 

(a)  6  Mees,  &  Wels.  511. 

{h)  2  Buss.  608. 

(c)  There  are  two  reports  of  Arnold  v.  Arnold^  one  in  2  Myl.  ft  Keen,  365,  and  the 
other  in  2  MyL  &  Crl  256 ;  but  it  does  not  appear^  from  either  of  them,  that  the  tes- 
tator's property  in  England,  was  decided  to  be  subject  to  legacy  duty. 
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Mr.  Baron  Alderaon  in  particular,  seem  to  have  thought  that, 
even  if  it  had  been  established,  the  legacy  duty  would  have  at- 
tached. 

In  this  case  the  testator  went  to  France  in  1802,  for  a  tempo- 
rary purpose  only,  and  with  the  intention  of  remaming  there, 
not  permanently,  but  only  until  he  should  have  accomplished 
that  purpose ;  and  he  died  before  he  had  accomplished  it  No 
title  to  the  sums  awarded  by  the  commissioners  accrued  until 
iheir  award  was  made,  which  was  many  years  after  the  testator's 
death.  The  money  was  afterwards  remitted  to  and  invested  in 
the  funds  of  this  country,  in  order  that  it  might  be  administered 
and  the  rights  of  the  parties  to  it  ascertained,  in  this  country. 
It  could  not  have  been  administered,  nor  could  the  rights  of  the 
parties  to  it  haye  been  ascertained  in  France,  or  anywhere  but 
in  England.  The  situs  of  the  property,  therefore,  was  clearly  in 
this  coimtry ;  and  the  testator  was  domiciled  in  this  country ;. 
the  executors  and  legatees  named  in  his  will,  were  all  of  them 
British  subjects ;  and  all  the  objects  of  his  will  were  British 
objects. 


June  SOth. — ^The  VrcB-CHANCELLOR : — ^I  have  read  over  the 
affidavit  in  support  of  the  petition,  which  is  not  contradicted.  It 
not  only  states,  generally,  that  Mr.  Farming  was  a  domiciled 
Frenchman ;  but  adds  a  great  variety  of  particulars  in  4etail, 
from  which  it  appears  to  me  that  conclusion  is  imavoidable. 

In  my  opinion  the  question,  whether  Mr.  Fanning's  property 
18  liable  to  legacy  duty  or  not,  is  concluded  In  the  Matter  oj 
Bruce.  In  that  case  it  did  not  appear  very  clearly,  whe- 
ther the  testator  was  a  ''^British  subjector  not  His  father  [*29] 
was  a  Scotchman ;  and  he,  himself,  was  bom  in  Mary- 
land ;  and)  at  the  time  of  his  death,  he  was  certainly  domiciled 
in  Amerimk  He  had  property  in  this  country ;  his  will  was 
proved  in  this  country ;  and  there  was  a  suit  for  the  administra- 
tion of  his  estate  in  this  country.  But,  notwithstanding,  it  wa0 
held  that  legacy  duty  was  not  payable  upon  it    I  observe  that^. 
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in  giving  judgment  in  that  case,  Mr.  Baron  Bayley  says  that  the 
deceased  was  not  a  British  subject  Now  supposing  that  those 
wc^ds  were  meant  to  be  taken  literally  as  they  stand,  it  is  quite 
clear,  from  the  case  of  Logan  v.  Fairlie,  as  decided  by  the  Lords 
Commissioners,  and  from  the  case  of  Arnold  v.  Arnold,  that  if 
the  deceased  had  been  a  British  subject,  that  &ct  would  have 
made  no  difference ;  for  the  question  whether  the  legacy  duty  is 
payable  or  not,  depends  not  on  the  fact  to  whom  the  deceased 
owed  allegiance,  but  upon  the  &ct  where  he  had  his  domicil  at 
the  time  of  hiB  death. 

In  this  case,  I  must  take  it  that  Mr.  Fanning  was  domiciled  in 
France  at  his  death.  His  will,  too,  was  made  in  Prance ;  and  (if 
it  is  at  all  material  to  notice  the  circumstance)  the  property  with 
regard  to  which  the  question  is  raised  Ipj  the  petition  was,  in  its 
origin,  French  property.  For  Mr.  Fanning,  at  the  time  of  his 
death,  had  a  claim  on  the  French  government,  to  what  is  termed, 
in  the  English  law,  damages ;  but  was  denominated  in  the  treaties 
and  conventions  between  the  crowns  of  France  and  Great  Bri- 
tain, compensation  for  the  loss  he  had  sustained  by  the  confisca- 
tion of  his  property  in  France.  And  though  it  is  perfectly  true, 
that  his  title  to  the  compensation  arose  out  of  the  fact  of  his 
owing  ^legiance  to  the  British  crown ;  yet  that  does  not  appear 

to  me  at  all  to  aflfect  the  question.  The  French  govem- 
[*80]    ment  *set  apart,  from  the  public  funds  of  France,  a  certain 

portion  of  rentes  (that  is,  stock)  for  the  purpose  of  ma^Tring 
•compensatiou  to  all  those  individuals,  being  British  subjects, 
whose  property  in  France  had  been  confiscated  by  the  French 
revolutionary  government.  Mr.  Fanning  then,  at  his  death,  had 
a  claim  on  the  government  of  France ;  and  some  years  after  his 
death,  certain  sums  of  French  stock  were  awarded  to  his  exe- 
cutor, in  satis&ction  of  that  claim.  Consequentiy,  the  sums  so 
awarded  were  clearly  French  in  their  origin:  and  although  they, 
subsequently,  for  the  purpose  of  payment,  assumed  the  form  of 
«tock  in  the  English  funds,.!  da  notthiak.  that  cixcxunatonoe 
makes  any  difSer^ioe. 

We  have  then  the  following  fiacts  in  this  case :  a  foreign  domi- 
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c3,  a  foreign  will,  and  s^  foreign  properly ;  and  it  appears  to  me 
to  be  perfectly  plain  that  the  legacy  duty  is  not  payable. 

Order  made  according  to  the  prayer  of  the  petition.(a) 

(a)  See  7^  ii«t7n9«y-6^eR€nay.  JV£v«f^  |x^  83. 


Ik  the  Matter  op  the  Warwick  and  Leamington    [*81] 
Railway  Company.(6) 

PaymerU  of  Money  out  of  Court — Practice. 

184S:  26&Jiaieu 

A^  R  ib  C,  being  entitled  to  a  Bom  of  money  in  the  bank,  petitioned  that  it  mig^t  be 
paid,  not  to  themaelYeB,  but  to'  their  banker.  An  order  was  made  aooording  to 
ttM  prayer. 

A  LARGE  smn  of  money  had  been  paid  into  the  Bank  of  Eng- 
land, under  the  authority  of  the  speaker's  warrant,  in  compli- 
ance with  the  standing  order  of  the  House  of  Commons,  which 
requires  that  a  deposit  of  lOi  per  cent,  on  the  capital  of  any  pro- 
posed joint  stock  railway  company,  shall  be  made  prior  to  the 
application  to  Parliament,  for  an  act  of  incorporation;  and  the 
money  was  placed  in  the  bank,  in  the  names  of  several  persons 
who  had  been  the  principal  projectors  of  the  undertaking. 

The  act  of  Parliament  having  been  now  obtained,  a  petition 
was  presented  by  all  the  persons  in  whose  names  the  money 
was  standing,  praying  that  the  amount  might  be  paid  to  Mr. 
Gteorge  Carr  Glyn,  of  the  city  of  London,  banker,  who  was  the 
banker  to  the  railway  company. 

The  Vicb-Chancellor  made  an  order  according  to  the  prayer 
of  the  petition.  The  Registrar,  however,  on  being  applied  to, 
to  draw  up  the  order^  was  of  opinion  that  it  was  irregular  in  di- 
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lecting  the  payment  to  be  made  to  the  agent  of  the  petitioneiB, 
instead  of  to  the  petitioners  themselves.  But  his  Honor,  on  his 
attention  being  called  to  the  point  by  Mr.  Mylne^  the  petitioners' 
counsel,  said,  that  there  was  nothing  irregular  or  improper  in 
making  the  order  as  prayed. 


[*82]  ♦Plight  v.  Camac. 

New  Orders  of  August^  1841. — Practice. — Pro  oonfsaao. — DAL 

1842:  26th  June. 

A  BubpcBiia  eenred,  under  the  foreign  prooesB  act,  on  a  defendant  resident  abroad, 
is  duly  served  within  the  th  general  order  of  August,  1841 ;  and,  if  he  does  not 
appear,  the  plaintiff  may  cause  an  appearance  to  be  entered  for  him,  and  proceed 
to  take  the  bill  pro  oonfesao. 

Under  the  4th  k  5th  Will.  IV,  c.  82,  (authorizing  the  process 
of  the  Courts  of  Chancery  and  Exchequer,  to  be  served  on  de- 
fendants resident  out  of  the  United  Kingdom,)  the  defendant, 
Camac,  had  been  served  with  a  subpoena  to  appear  and  answer 
at  Calais ;  but  without  effect.  Whereupon,  the  plaintiff  caused  an 
appearance  to  be  entered  for  him,  \mder  the  8th  general  order 
of  August,  1841 ;  which  directs :  "  that  if  the  defendant,  being 
didy  served  with  a  subpoena  to  appear  to  and  answer  the  bill, 
shall  refuse  or  neglect  to  appear  thereto,  the  plaintiff  shall,  after 
the  expiration  of  eight  days  from  such  service,  be  at  liberty  to  apply 
to  the  court  for  leave  to  enter  an  appearance  for  the  defendant 
And  the  court,  being  satisfied  that  the  subpoena  has  been  duly 
served^  and  that  no  appearance  has  been  entered  by  the  defend- 
ant, may  give  such  leave  accordingly ;  and  that,  thereupon,  the 
plaintiff  may  cause  an  appearance  to  be  entered  for  the  defend- 
ant And  thereupon  such  further  proceedings  may  be  had  in 
the  cause  as  if  the  defendant  had  actually  appeared." 

The  plaintiff  afterwards  proceeded  to  take  the  biU  pro  confesso 
against  the  defendant,  and  ultimately  obtained  an  order  for  that 
purpose. 
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The  Begistrar  on  being  applied  to,  to  draw  up  the  order, 
doubted  whether  the  defendant  luid  been  duly  served  with  the 
subpoBua,  within  the  meaning  of  the  general  order,  so  as  to  au- 
thoTi2se  the  plaintiJOT  to  enter  an  appearance  for  him. 

*The  Vice-Chancellor,  however,  on  the  point  being    [*88] 
submitted  to  him  by  Mr.  Stuart  and  Mr.  Wood^  the  plain* 
tiff's  counael,  decided  in  the  affirmatiye,  an^l  directed  the  order 
to  be  drawn  up. 


LiVESEY  V,  LlVESEY.(a) 

Will — Qmstmctian, — Hldest  Son. 

1842 :  24th  and  28th  June,  and  15th  July. 

Testatrix  gave  to  the  eldest  eon  of  her  daughter  who  should  be  living  at  her  own 
decease,  ten  guineas,  and  added  that  she  left  him  no  larger  sum,  because  he  would 
have  a  handsome  provision  from  the  estate  of  her  late  husband  and  the  estate  of 
his  own  fiither,  (who  was  still  fdive,)  and  she  gave  the  residue  of  her  prop^ty  to 
all  the  children  of  her  daughter,  except  the  daughter's  eldest  son,  or  such  of  her 
sons  as,  by  the  death  of  an  elder  brother,  should  become  an  eldest  son,  equally  to 
be  divided  amongst  them  when  the  youngest  should  attain  twenty-one.  The 
daughter's  eldest  son  waa  provided  for  in  the  manner  mentioned :  but  he  died  be- 
fore the  youngest  child  attained  twenty-one,  and  the  provision  did  not  devolve 
upon  the  daughter's  second  son.  Held,  nevertheless,  that  the  latter  was  excluded 
from  participating  in  the  residue. 

Jake  Worthington,  widow,  made  her  will,  dated  the  24th 
of  April,  1806,  and  which  was,  in  part,  as  follows : 

"  I  give  unto  my  daughter  Eliza,  the  wife  of  Edmund  Live- 
sey,  the  sum  of  ten  guineas ;  and,  unto  the  eldest  son  of  my 
said  daughter  and  the  said  Edmund  Livesey,  who  shall  he  living 
at  my  decease^  ten  guineas ;  and  I  leave  my  said  daughter,  and 
the  eldest  son  of  my  said  daughter  Eliza  and  the  said  Edmimd 
livesey,  who  shall  be  living  at  my  decease,  no  larger  sums,  be- 
cause they  have  and  will  have  a  handsome  provision  from  the 
estate  of  my  late  husband  and  the  estate  of  the  said  Edmund 

(a)  Affirmed,  see  4  Sun.  163. 
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liveaey.  I  give,  devise  and  bequeath  all  the  residue  of  my  es- 
tates and  effects,  real  and  personal,  unto  my  executors 
[*84]  hereinafter  named,  their  heirs,  executors,  &a,  *upon  trust 
that  they  or  the  survivor  of  them,  his  heirs,  executors, 
&c.,  do  and  shall  pay  and  divide  the  same  in  manner  hereinafter 
mentioned,  that  is  to  say,  one  moiety  or  half  part  thereof  unto 
and  amongst  all  and  every  the  children  of  my  daughter  Jane, 
who  may  hereafter  be  bom,  (she  not  having  any  at  present^)  their 
heirs,  executors,  &c.,  equally  to  be  divided  amongst  them  and 
the  survivors  or  survivor  of  them,  share  and  share  alike,  as  ten- 
ants in  common  and  not  as  joint  tenants,  when  the  yoxmgest  of 
such  children  shall  arrive  at  the  age  of  twenty-one  years.  Pro- 
vided always,  nevertheless,  that,  if  any  of  such  children  shall 
then  be  dead  leaving  lawfiil  issue,  such  issue  shall  take  the  share 
which  his,  her  or  their  parent  would  have  taken  if  living.  Pro- 
vided, also,  that  if  my  said  daughter  Jane  shall  not  have  any 
children,  or  such  children  shall  all  die  under  the  age  of  twenty- 
one  years  without  having  lawful  issue,  then  the  aforesaid  moiety 
to  go  to  my  said  daughter  Eliza's  children,  save  and  except  her 
eldest  son  or  him  who,  by  the  death  of  his  elder  brother,  may 
become  so,  and  the  survivors  or  survivor  of  them  and  their,  his 
or  her  issue,  at  such  time  and  in  such  shares  and  manner  as  the 
other  moiety  of  the  aforesaid  residue  of  my  estate  and  effects  is 
hereinafter  directed  to  be  paid  and  divided :  and,  as  to  the  other 
moiety  or  half  part  of  the  said  residue  of  my  estates  and  effects, 
real  and  personal,  upon  trust  that  my  said  executors,  or  the  sur- 
vivor of  them,  his  heirs,  executors  or  administrators,  do  and 
shall  pay  and  divide  the  same  unto  and  amongst  all  and  every 
the  children  of  my  daughter  Eliza,  who  are  now  in  being  or 
shall  hereafter  be  born,  (save  and  except  her  eldest  son  or  such 
of  her  sons  as  shall,  by  the  death  of  an  elder  brother,  become  an 
eldest  son,  it  being  my  will  that  the  son  who  is  or  shall  become 
an  eldest  son  shall  not  be  entitled  to  take  anything  under 
[*85]  this  devise  or  bequest,)  their  heirs,  ^executors,  adminis- 
trators and  assigns,  equally  to  be  divided  amongst  them 
and  the  survivors  or  survivor  of  them,  share  and  share  alike,  as 
tenants  in  common  and  not  as  joint  tenants,  wJien  the  youngest  of 
them  shall  arrive  at  tlie  age  of  twenty-one  years.    Provided  always, 
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neverdieleflB,  liiat  if  any  sucli  children  shall  then  be  dead  leay- 
ing  lawful  issue,  snch  issue  shall  take  the  share  which  his,  her 
or  their  parent  would  have  taken  if  living.  Provided  also,  that 
if  all  such  children  shall. die  under  the  age  of  twenty-one  years 
without  leaving  any  issue  living,  the  said  last-mentioned  moiety 
of  the  aforesaid  residue,  shall  go  to  my  daughter  Jane's  children, 
and  the  survivor  or  survivors  of  them,  and  their,  his  or  her 
issue,  at  such  time,  and  in  such  shares,  and  in  such  manner  as 
the  first  mentioned  moiety  of  the  aforesaid  residue  is  hereinbefore 
directed  to  be  divided.  Provided,  also,  that  if  aU  the  children 
of  my  said  daughters,  except  the  eldest  son  of  my  daughter, 
Eliza,  or  him  who  shall,  by  Ae  death  of  his  elder  brother,  be- 
come an  eldest  son,  shall  die  under  the  age  of  twenty-one  years 
and  not  leave  any  issue  living,  then  the  whole  of  the  said  resi- 
due of  my  real  and  personal  estate  and  effects  to  go  to  the  eldest 
son  of  my  said  daughter  Eliza,  his  heirs,  executors,  administra- 
tors and  ass^s.  And  I  do  hereby  declare  it  to  be  my  will  and  * 
mind  that,  in  case  all  the  children  of  my  daughter  Eliza,  except 
one  who  shall  happen  to  be  a  daughter,  shall  die  imder  the  age 
of  twenty-one  years  and  without  leaving  lawful  issue,  such 
daughter  shall  be  considered  as  an  eldest  son  of  my  said  daugh- 
ter Eliza,  and  shall  not  take  any  part  of  the  residue  of  my  real 
or  personal  estate  and  effects,  Tinless  my  said  daughter  Jane 
shall  die  without  leaving  any  issue,  and  such  issue  shall  all  die 
under  the  age  of  twenty-one  years.  And  it  is  my  will  and  mind 
that,  in  the  meantime  and  until  the  respective  moieties  of 
the  aforesaid  residue  of  my  real  *and  personal  estates  [*86] 
shall  be  to  be  divided,  the  rents,  interest  and  produce 
thereof  shall  accumulate  and  be  added  to  the  said  moieties  and 
become  apart  thereof  and  the  said  accumulations  shall  be  divided 
and  paid,  at  the  same  time,  unto  and  amongst  the  same  person 
or  persons,  and  in  the  same  manner  as  the  said  moieties  are  here- 
inbefore directed.  And  I  do  hereby  direct  and  empower  my 
said  executors  to  invest  the  residue  of  my  estate  and  the  accu- 
mulations thereof  either  in  the  public  ftmds  or  at  interest  upon 
real  securities,  as  to  them  shall  seem  meet.  Provided,  neverthe- 
less that  if,  at  the  time  my  said  daughter  Eliza  shall  arrive  at 
the  age  of  forty-eight  years,  or  will,  if  living,  arrive  at  that  age, 
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or  at  any  time  afterwards,  there  fihall  not  be  any  issue  of  her  or 
my  daughter  Jane  living,  or,  being  such  issue,  the  same  shall 
afterwards  die  under  the  age  of  twenty-one  years,  then  it  is 
my  will  and  mind  that  my  said  executors  or  the  survivor  of 
them,  his  heirs,  executors  or  administrators,  do  and  shall  pay 
the  rents,  interest,  dividends  and  produce  of  the  said  residue  of 
my  said  real  and  personal  estates  and  of  such  accumulations 
thereto  as  aforesaid,  which  shall  arise  and  grow  due&om  the 
time  when  my  said  daughter  Eliza  shaU  attain  her  age  of  forty- 
eight  years,  or  from  the  time  when  the  last  of  such  issue  of  my 
said  daughters  Jane  and  Eliza  shall  die,  unto  and  between  my 
said  daughters  Jane  and  Eliza,  equally,  share  and  share  aUke, 
during  their  joint  Uves,  and  to  the  survivor  of  them  during  her 
life ;  the  aforesaid  payments  thereof  to  be  made  to  each  of  my 
said  daughters  for  her  own  use  and  benefit,  and  not  subject  to 
the  debts,  disposition,  power  or  control  of  her  husband,  and  for 
which  her  receipt  shall  be  a  sufficient  discharge  notwithstanding 
her  coverture ;  it  being  my  will  that,  in  case  of  either  of  the 

contingencies  in  the  last  mentioned  proviso,  the  rents,  in- 
[*87]    terest,  dividends  *and  produce  of  my  estate  shall  not 

aflierwards,  during  the  lives  of  my  said  daughters  or  the 
life  of  the  survivor  of  them,  accumulate  for  the  benefit  of  those 
who  will  be  entitled  to  the  residue  of  my  estates.  Provided, 
also,  that  in  case  all  the  children  of  my  said  daughters  now  liv- 
ing, or  which  may  hereafter  be  bom,  shaU  happen  to  die  before 
the  younger  of  them  shall  attain  the  age  of  twenty-one  years  and 
without  leaving  lawful  issue,  then  and  in  such  case  I  do  here- 
by give,  devise  and  bequeath  aU  the  residue  of  my  estates  and 
effects,  real  and  personal,  with  the  accumulations  aforesaid,  from 
and  after  the  decease  of  the  survivor  of  my  said  daughters  Jane 
and  Eliza,  and  subject  to  the  life  estate  and  interest  of  my  said 
daughters  and  the  survivor  of  them  therein  as  hereinbefore  men- 
tioned, unto  my  nephew,  John  Armstrong,  and  niece,  Jane 
Armstrong,  their  heirs,  executors,  administrators  and  assigns, 
equally  to  be  divided  between  them,  share  and  share  alike,  as 
tenants  in  common  and  not  as  joint  tenants.  I  nominate  and 
appoint  my  daughter  Jane  Livesey,  and  William  Olarke  of  Liv- 
erpool, aforesaid,  banker,  executors  of  this  my  will." 


OASES  m  CHANCERY.  87 

1842.— liyeaey  v.  Idveeej. 

The  testatrix  died  in  June,  1816,  leaving  her  two  daughters 
Jane  and  Eliza,  two  of  the  defendants  to  the  suit,  her  co-heirs, 
her  surviving.  Eliza  had  five  children,  namely,  Edmund  Worth- 
ington  Idvesey,  who  attained  21  in  August,  1817,  and  died  a 
bachelor  in  May,  1827,  James  Worthington  livesey,  who  was 
bom  in  November,  1798,  and  was  a  party  to  the  suit,  another 
child  who  died,  unmarried  and  under  age,  ia  1820,  Mary  Carter 
livesey,  who  was  bom  in  July,  1804,  and  Harding  Livesey,  who 
was  .bom  in  September,  1809.  Jane  Livesey  had  two  children: 
one  bom  in  18d5,  and  the  other,  in  1811. 

*A  petition  presented  in  Ae  cause,  by  Mary  Carter  [*38] 
Livesey  and  Harding  Livesey,  stated  that  Harding  Live? 
sey,  the  youngest  child  of  Eliza  Livesey,  attained  21  in  Sep- 
tember, 1880 :  that  Edmund  Worthington  Livesy  die^  before 
Harding  Livesey  attained  21 ;  and  that,  by  his  death,  James 
Worthington  Livesey  became  the  eldest  son  of  Eliza  Livesey ; 
and,  in  consequence  of  his  becoming  such  eldest  son  before  ^e 
moiety  of  the  testatrix's  residuary  estate  bequeathed  in  trust  for . 
the  children  of  Eliza  Livesey  except  her  eldest  son,  became  vested 
and  divisible,  he  was  excluded  from  taking  any  share  of  that 
moiety,  and  the  whole  thereof  became  divisible  between  the  pe- 
titioners in  equal  moieties :  and  the  petition  prayed  for  a  declara* 
tion  to  that  effect. 

It  appeared,  from  an  affidavit  in  support  of  the  petition,  that 
Edmund  Worthington  Livesey,  under  the  will  of  his  grandfather, 
the  testatrix's  late  husband,  was  entitled  to  an  annuity  of  200i 
during  his  life,  and  to  a  sum  of  4,000Z. ;  and  that,  under  the 
will  of  his  fether,  Edmund  Livesey,  as  it  stood  at  the  date  of 
the  testatrix's  will,  he  was  tenant  for  life  of  his  father's  real 
estates,  with  remainder  to  his  first  and  other  sons,  successively, 
in  tail,  with  remainder  to  his  daughters  as  tenants  in  common 
in  tail,  with  remainders  to  James  Worthington  Livesey,  and 
to  his  sons  and  daughters  in  like  manner.  The  fitther,  how- 
ever, afterwards  altered  Iris  will,  and  on  his  death  in  1816,  it 
appeared  that  his  estates  were  limited,  so  that,  immediately  on 
the  death  of  Edmund  Worthington  Livesey  without  issue,  they 
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vested  inMaiy  Carter  Livesej  to  the  exclusioii  of  James  W. 
livesey,  and,  on  her  dying  without  issue,  in  the  fisither's  own 
right  heirs. 

[*89]        *Mr.  Anderdon  and  Mr.  SUnbm^  in  support  of  the  pe- 
tition, relied  on  Peacocke  v.  Pare8.{<£) 

Mr.  Dixon  and  Mr.  RoU  for  James  Worthington  Livesey,  said 
that,  according  to  the  true  construction  of  the  will,  the  childiten  of 
Eliza  Livesey  who  were  to  participate  in  one  moiety  of  the  testa- 
trix's estate,  were  those  who  should  be  living  when  the  youngest 
attained  21 ;  but  that  the  child  of  Eliza  Livesey,  who  was  to  be 
excluded  &om  participating  in  a  moiety  of  the  testatrix's  estate, 
was  (and,  indeed,  the  testatrix  had  said  so,  in  express  terms,  at 
the  commencement  of  her  will)  the  eldest  son  who  should  be 
living  at  her  decease ; '  that  is,  that  the  child  who  was  to  take  the 
legacy  of  ten  guineas,  should  be  the  excluded  child :  that  James 
W.  Livesey  was  not  the  child  who  was  to  take  the  legacy ;  for 
he  was  not  the  eldest  son  of  Edmund  and  Eliza  who  was  living 
at  the  testatrix's  death :  nor  did  the  motive  or  reason  for  the  ex- 
clusion, which  the  testatrix  had  expressed,  apply  to  him ;  for  he 
was  not  provided  for  either  out  of  the  estate  of  his  grandfather 
or  of  his  father ;  and,  as  the  motive  for  the  exclusion  fidled,  the 
exclusion  must  fail  also :  that  the  shares  of  the  children  vested 
at  the  death  of  the  testatrix,  but  were  not  to  be  paid  over  to  them 
until  the  youngest  child  attained  21 ;  and  that  the  time  of  vesting 
was  the  proper  time  for  ascertaining  which  of  the  children  were 
intended  to  take :  that  there  was  more  ground  for  excluding 
Mary  Carter  Livesey,  than  there  was  for  excluding  James  W. 
Livesey,  as  Mary  Carter  Livesey  was  the  child  for  whom  pro- 
vision was  made  from  the  estate  of  Edmund  Livesey ;  Lord  Teynr 
ham  V.  Wc66;(6)  Duke  v.  Doidge.{c) 

[*40]        *15<A  f/wZy.— The  Vice-Chancbllob  :— In  this  case 
the  testatrix,  Jane  Worthington,  made  her  will,  in  the 

(a)  2  Keen,  689.  (o)  Ibid,  203,  note. 

(»)  2  Ym.  198. 
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year  1805,  by  which  she  gave  to  her  daughter  Eliza,  the  wife  of 
Edmund  Liveaey,  the  sum  of  ten  guineas,  and  to  the  eldest  son 
of  her  said  daughter  and  the  said  Edmund  Livesey  who  should 
be  living  at  her  decease,  ten  guineas.  Then  she  says :  "  and  I 
leave  my  said  daughter,  and  the  eldest  son  of  my  said  daughter 
Eliza-and  the  said  Edmund  Livesey,  who  shall  be  living  at  my 
decease,  no  larger  sums,  because  they  have  and  will  have  a  hand- 
some provision  j&om  the  estate  of  my  late  husband,  and  the  estate 
of  the  said  Edmund  Livesey."  In  order  to  explain  that  sentence, 
two  affidavits  have  been  made.  Mr.  Custard's  affidavit  (which 
is  the  only  one  that  throws  any  light  on  the  subject)  states  that, 
at  the  time  when  the  testatrix  made  her  will,  the  eldest  son,  dc 
Jdcio^  that  is  to  say,  Edmund  Worthington  Livesey,  was  entitled 
to  an  annuity  of  200Z.  during  his  hfe,  and  to  a  sum  of  4,0002". 
under  the  will  of  his  grandfather ;  and  that  his  &ther  had  made 
a  will  by  which  (if  it  remained  unaltered)  his  estates  would,  in 
case  Edmund  "Worthington  Livesey  died  without  issue,  devolve 
on  James  Worthington  Livesey.  But  then  it  is  to  be  observed 
that  there  is  nothing  to  show  that  the  whole  of  the  provision 
which  was  made  for  Edmund  Worthington  livesey  w^  to  de- 
volve upon  James  Worthington  Livesey.  The  testatrix  might 
have  misunderstood  the  matter ;  but  that  is  not  the  only  observa* 
tion  that  arises  on  this  case. 

The  testatrix  then  gives  one  moiety  of  her  real  and  personal 
estate,  unto  and  amongst  all  and  every  the  children  of  her  daugh- 
ter Jane,  who  might'  thereafter  be  bom,  (she  not  having  any  at 
the  time,)  their  heirs,  executors,  administrators  and  as- 
signs, equally  to  be  *divided  amongst  them  and  the  sur-  [*41] 
vivors  or  survivor  of  them,  share  and  share  alike,  as 
tenants  in  common  and  not  as  joint  tenants,  when  the  yotmgest 
of  such  children  should  arrive  at  the  age  of  21  years.  Then  she 
says  that  if  Jane  should  not  have  any  children,  or  such  children 
should  aU  die  under  the  age  of  21  and  without  leaving  lawful 
issue,  the  aforesaid  moiety  should  go  to  h^  daughter  Eliza's 
children  (save  and  except  her  elder  son,  or  him  who,  by  the 
death  of  his  elder  brother,  might  become  so)  and  the  survivors 
or  survivor  of  them,  and  their,  his  or  her  issue,  at  such  times,  and 
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in  Bucli  sharee  and  manner,  as  the  other  moiety  of  the  aforesaid 
residue  of  her  estate  and  effects  was  thereinafter  directed  to  be 
paid  and  divided  Then  she  says :  "And,  as  to  the  other  moiety, 
upon  trust  that  my  executors,  &c.,  shall  pay  and  divide  the  same 
unto  and  amongst  all  and  eveiy  the  children  of  my  daughter 
Eliza^  who  are  now  in  bdng,  or  who  shall  hereafter  be  bom,  save 
and  except  her  eldest  son  or  such  of  her  sons  as  shall,  by  the 
death  of  an  elder  brother,  become  an  eldest  son."  And  here  it  is 
to  be  observed  that  the  objects  of  this  trust  were  not  only  the 
children  which  Eliza  might  have  by  Edmund  Livesey,  but  also 
the  children  she  might  have  by  any  after-taken  husband ;  and, 
if  all  the  children  she  had  by  Edmund  Livesey  died  under  the 
age  of  21,  then  the  children  she  might  have  by  her  second  hus- 
band  were  to  be  the  sole  objects  of  the  trust  So  that  whatever 
the  testatrix  might  have  had  in  her  mind,  in  the  beginning  of  her 
will,  with  respect  to  the  bequest  of  ten  guineas,  it  is  obvious  that 
she  here  took  a  more  extended  view  of  the  case.  This  moiety 
was  to  be  divided  amongst  Eliza's  children  when  the  youngest 
of  them  should  arrive  at  the  age  of  21  yeara.  The  testatrix  then 
says:  "-Provided  always  nevertheless  that  if  any  of  such  chil- 
dren shall  then  be  dead  leaving  lawful  issue,  such  issue 
[*42]  *shall  take  the  share  which  his,  her  or  their  parent  would 
have  taken  if  living." 

Now  the  time  when  this  taking  by  substitution  is  to  take  place 
is  sufficiently  pointed  out  to  be  the  death  of  the  mother  Eliza.(a) 
Then  follows  a  proviso  in  these  words:  '*  That  if  all  the  children 
of  my  said  daughters,  except  the  eldest  son  of  my  daughter  Eliza, 
or  him  who  shall,  by  the  death  of  his  elder  brother,  become  an 
eldest  son,  shall  die  imder  the  age  of  21  years,  and  not  leave  any 
issue  living,  then  the  whole  of  the  said  residue  of  my  real  and 
personal  estate  and  effects  to  go  to  the  eldest  son  of  my  said  daugh- 
ter Eliza."    This  is  in  the  most  general  form. 

The  testatrix  then  says :  "  And  I  do  hereby  declare  it  to  be 
my  will  and  mind,  that  in  case  all  the  children  of  my  daughter 

(a)  It  is  Babmitted  that  the  taking  by  sabstitation  was  to  take  place,  not  at  the 
dealh  of  the  mother,  but  when  her  Toungeat  child  attained  twtnfy-one. 
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Eliza^  except  one  who  shall  happen  to  be  a  daughter,  shall  die 
Tinder  the  age  of  21  years,  and  without  leaving  lawfdl  issue,  such 
daughter  shall  be  considered  as  an  eldest  son  of  my  said  daughter 
Eliza,  and  shall  not  take  any  part  of  the  residue  of  my  real  or 
personal  estate  and  effects,  unless  my  said  daughter  Jane,  shall 
die"  (and  here  follows  a  most  remarkable  expression)  "  without 
leaving  any  issue,  and  such  issue  shall  all  die  under  the  age  of  21 
years" — a  most  strange  expression  it  is.  But  here  there  is,  for  no 
reason  whatever  apparent  on  the  will,  (except  a  mere  capricious 
determination  of  the  testatrix  herself)  an  exception  of  a  child  who 
should  happen  to  be  the  eldest  (only  qu.)  daughter ;  which  tallies 
with  nothing  at  all  that  appears  on  the  &ce  of  the  will. 

♦At  the  time  when  the  matter  was  discussed,  I  was  very  [*48] 
much  struck  with  this  particular  clause ;  and  it  struck  me 
so  much  that  I  did  not  choose  to  venture  to  give  an  opinion, 
without  a  careful  consideration  of  the  instrument.  I  have  thought 
of  it  repeatedly,  and  have  read  over  the  instrument  several  times ; 
and  it  so  evidently  consists  of  a  mere  collection  of  capricious  de- 
vises, that  I  am  not  at  all  sure  what  it  was  the  testatrix  had  in 
her  mind,  or  what  was  her  reason  for  excepting  certain  of  the 
children  of  her  daughter.  The  will  aflEbrds  no  due  for  discover- 
ing the  motive  which  induced  the  testatrix  to  except  an  eldest 
(only  qu.)  daughter  as  well  as  an  eldest  son. 

It  seems  to  me  that  the  case  is  distinguishable  from  all  the 
cases  that  ware  cited,  in  this  respect,  namely,  that  it  was  perfectly 
imcertain  what  ultimately  would  be  the  wiU  of  the  fether.  The 
wiU  of  the  grandfather  was  known :  but  no  provision  was  thereby 
made  for  the  second  son.  The  will  of  the  &.ther  was,  from  its  own 
nature,  an  instrument  which  might  be  revoked  or  altered.  And 
we  can  hardly  suppose  if,  in  consequence  of  the  bad  conduct  of 
the  second  son  or  for  any  other  good  reason,  the  fiither  had  thought 
proper  to  give  the  second  son  no  provision,  that  it  was  the  inten- 
tion of  the  grandmother  to  counteract  the  judgment  of  the  fisither 
and  the  disposition  which  he  had  made  of  his  property  by  a 
second  wilL 
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In  my  opinion,  this  case  is  more  like  Matthews  v.  Patd,{a)  than 
any  other  case ;  but  it  stands  on  its  own  foundation ;  and  the  only 

safe  way  of  deciding  as  to  the  effect  of  the  will,  is  to  give 
[*44]    to  the  words,  sa  they  stand,  *their  natural  and  literal 

meaning.  It  would  be  acting  on  a  wild  conjecture,  to  de- 
prive the  words  of  their  plain  and  literal  meaning. 

On  these  grounds,  my  opinion  is,  that  James  *Worthington  live- 
sey  ia  not  entitled  to  participate,  with  his  surviving  brother  and 
sister,  in  that  moiety  of  the  testatrix's  residuary  estate  which  is 
directed  to  be  divided  amongst  the  children  of  the  testatrix's 
daughter  Eliza,  except  her  eldest  son,  or  such  of  her  sons  as 
should,  by  the  death  of  an  elder  brother,  become  an  eldest  son.(&) 

(a)  3  SwaoBt  828. 

(a)  James  W.  liveeey  appealed,  to  the  Lord  Chancellor,  from  the  deoiaioa  of  the 
Vice-Chanoellor.  The  appeal  has  been  argaed,  and  now  stands  fbr  judgment  The 
decision  in  this  oase  was  afflrmed  on  appeal    14  Simons,  163. 
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Bill  by  a  cestui  que  trusty  against  the  assignees  of  the  trustee,  who  had  beoome  baok- 
mpt,  for  an  account  and  payment  of  what  was  due  in  respect  of  a  breach  of  trast 
committed  by  the  bankrupt,  and  to  restrain  the  assignees  from  distributing  his 
estate  amongst  his  creditors.  The  court  refUsed  the  injunction,*  because  it  had 
no  jurisdiction  to  interfere  with  the  administration  of  a  bankrupt's  estate  at  the 
suit  of  a  person  claiming  as  a  general  creditor. 

The  court  of  bankruptcy  has  ezdusiye  jurisdiction  to  deal  with  what  is  admitted  to 
be  the  bankrupt's  estate ;  but  a  oourt  of  equity  or  a  court  of  law  (as  the  case  maj 
be)  has  jurisdiction  to  determino  what  is  or  is  not  the  property  of  the  bankrupt; 

iTf  1820  the  plaintiff,  who  was  then  the  widow  of  George 
Denne,  Esq;,  married  the  defendant  Halford.  By  the  settlement 
on  their  marriage  Messrs.  Peckham  and  Snoulten,  the  trustees, 
were  directed  to  receive  the  rents  of  certain  real  estates  which 
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ihe  plaintiff  was  entitled  to,  ^under  her  former  husband's  [^46] 
will,  doling  the  minority  of  Charlotte  Denne,  her  only 
child,  and  to  invest  a  certain  portion  of  the  rents,  yearly,  in  the 
frmds,  and  to  accumxdate  the  dividends  until  Miss  Denne  should 
attain  21,  and,  out  of  the  surplus  of  the  rents,  to  effect  and  keep 
on  foot  policies  of  assurance  to  the  amount  of  20,0002.,  on  the 
plaintiff's  life :  and,  on  Miss  Denne  attaimng  21,  the  trustees  were 
to  stand  possessed  of  the  acctunulated  fund  in  trust  for  Mrs.  Hal- 
fi>rd  for  her  life,  for  her  separate  use,  without  power  oi  anticipar 
tion,  and,  after  her  decease,  for  Mr.  Halford:  and  they  were  to 
stand  possessed  of  the  moneys  to  be  received  imder  the  policies, 
in  trust  for  Mr.  Halford. 

The  trustees,  in  breach  of  their  trust,  permitted  Mr.  Halford 
to  receive  the  rents  and  to  apply  them  to  his  own  use,  until  1836, 
when  Miss  Denne  attained  21.  Mr.  Halford,  however,  effected 
ihe  policies  of  insurance,  but  in  his  own  name ;  and,  in  1827,  he 
assigned  them  to  the  trustees,  upon  trust,  in  the  first  place,  to 
indemnify  themselves  against  the  consequences  of  their  breach  of 
trust,  and,  in  the  next  place,  to  make  good  the  investment  and 
accumulation  directed  by  the  settlement,  and,  lastly,  in  trust  for 
Mr.  Halford,  his  executors,  &c.  In  February,  18S4,  the  defend- 
ant  Peckham,  one  of  the  trustees  of  the  settlement,  retired  £tx>m 
the  trusts,  and  Mr.  and  Mis.  Halford,  in  pursuance  of  a  power 
in  the  settlement,  appointed  the  defendant  Jenkins,  a  trustee  in 
his  place. 

Mr.  Halford  carried  on  the  banking  business  in  co-partnership 
with  Mr.  Snoulten  and  others;  and  in  October,  1841,  the  firm 
became  bankrupt  The  trustees  had  claimed  to  prove, 
as  separate  creditors  of  Mr.  ^Halford,  the  sum  which  p46] 
they  computed  the  ftmd  directed  to  be  accumulated  would 
have  amounted  to,  if  the  trusts  of  the  settlement  had  been  duly 
performed;  but  the  commissioners  refused  to  allow  more  than  a 
daim.  to  be  entered  in  respect  of  it 

The  bill,  which  was  filed  agaios^  the  assignees,  the  trustees  of 
the  settlement,  and  Mr.  Halford,  allied  that  all  the  separate 
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creditors  of  Mr.  Snoulten  who  had  proved  their  debts,  had  been 
paid,  in  fuU  out  of  his  separate  estate,  and  that  the  assignees 
threatened  to  apply  the  surplus  of  his  separate  estate  (which  was 
very  large)  in  payment  of  the  joint  debts  of  the  bankrupts.  The 
prayer  sought  to  charge  the  trustees  for  their  breach  of  trust ;  to 
have  the  policies  sold  and  the  proceeds  applied,  as  &r  as  they 
would  extend,  in  making  good  what  the  master  should  find  the 
investment  and  accimiulation  directed  by  the  settlement,  would 
have  amounted  to  if  the  same  had  been  duly  made ;  that  the 
trustees,  or  one  of  them,  might  be  ordered  to  prove  the  deficiency 
against  Snoulten's  separate  estate ;  that,  if  the  trustees  should  es- 
tablish their  claim  against  Halford's  separate  estate,  they  might 
be  ordered  to  pay  the  dividends  which  they  should  receive  fix)m 
it  into  court,  in  order  that  the  same  might  be  applied  towards 
xhaMng  good  the  amount  to  be  found  by  the  master  as  before 
mentioned ;  that  they  might  be  ordered  to  dispose,  in  like  man- 
ner of  the  dividends  which  they  should  receive  fix)m  Snoulten's 
separate  estate ;  and  that  the  assignees  might  be  restrained  fix>m 
taking  any  proceeding  in  the  bankruptcy  or  otherwise,  in  order 
order  to  the  making  or  declaring  of  any  further  dividend  of 

Snoulten's  separate  estate,  and  fi:om  paying,  distributing 
[*47]    or  parting  with  such  separate  estate  or  any  *part  thereof 

to  or  among  any  of  the  creditors  who  had  proved  or 
should  prove  debts  under  the  bankruptcy,  or  otherwise. 

Mr.  Q,  Richards  and  Mr.  Lloyd  now  moved  for  the  injunction : 
they  said  that  it  could  not  be  disputed  that  the  trustees  of  Mr, 
and  Mrs.  Halford's  marriage  settlement,  had  been  guilty  of  a 
breach  of  trust ;  and  that  the  only  question  was  whether  a  court 
of  equity  had  jurisdiction  to  grant  the  relief  sought  by  Mrs.  Hal- 
ford,  the  cestui  que  trusty  or  whether  she  must  apply  to  the  Court 
of  Review ;  that,  in  Thompson  v.  Derham,{a)  tiiis  court  refiised 
to  assist  the  plaintiff,  (who  sought  relief  in  respect  of  a  breach  of 
trust  which  had  been  committed  by  bankrupts,)  not  on  the  ground 
of  want  of  jurisdiction,  but  because  the  plaintiff  had  applied  to 
the  Court  of  Review  and  had  fidled  there :  but,  in  the  present 

(a)  lHare»86a 
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case,  the  plaintiff  had  made  no  application  to  the  Court  of  Be- 
view,  with  respect  to  Snoulten's  separate  estate :  that  she  had  no 
power  to  compel  the  trustees  to  apply  to  the  Court  of  Jleview ; 
and,  moieoY^,  lliey  were  not  subject  to  the  bankrupt  laws ;  and, 
^ezefore,  the  commissioners  acting  under  the  fiai^  could  not 
compel  them  to  sell  the  policies  of  insurance :  that,  as  a  breadi 
of  trust  bad  been  committed,  this  court  clearly  had  jurisdiction ; 
aad  it  was  a  principle  of  the  court,  not  to  compel  a  plaintiff  to 
^lit  his  demands:  that  the  relief  asked  could  not  be  granted, 
nor  could  the  equities  of  the  different  parties,  be  worked  out,  ex- 
cept in  this  court :  that  the  amoimt  to  be  proved  against  Snoul- 
ten's separate  estate,  on  accoimt  of  the  breach  of  trusty 
could  not  be  ascertaLued  until  this  suit  was  wound  *up  [*48] 
and  that,  at  all  events,  the  court  would  interfere  to  pre- 
vent his  estate  from  being  distributed  amongst  the  joint  creditors 
of  the  bankrupts,  until  the  amount  to  be  proved  had  been  ascer- 
tained. OlascoU  V.  Lang,{a)  Bromley  v.  Gooderey{b)  ffankey  v. 
Qarret,{c)  Treves  v.  Toimishend,{d)  Anon.,{e)  Clarke  v.  Capron^if) 
&  parte  Oarland,{g)  Atkinson  v.  Plummer.ih). 

Mr.  BeiheR  and  Mr.  EUison  for  the  assignees  of  Halford  &  Co., 
said  that  a  court  of  equity  had  no  jurisdiction  in  the  present  case ; 
but  that  either  Mrs.  Halford  or  Mr.  Jenkins,  the  solvent  trustee, 
must  apply  to  the  commissioners,  to  ascertain  the  amount  of  their 
demand,  and,  in  the  meantime,  to  have  a  claim  in  respect  of  it, 
entered  on  the  proceedings  in  the  bankruptcy ;  1  Cooke  Bank. 
Laws^  266 ;  and  that,  if  the  commissioners  refused  the  applica- 
tion, the  only  course  was  to  appeal  to  the  Court  of  Review :  that 
the  Court  of  Review  might,  perhaps,  order  a  bill  to  be  filed  to 
establish  the  claim ;  but  there  was  no  case  in  which  this  court 
had  interfered  in  the  first  instance :  that  the  commissioners  de- 
clared the  dividends  of  a  bankrupt's  estate,  and  ordered  the  as- 
signees to  pay  them ;  and  there  was  no  case  in  which  this  court 
had  restrained  assignees  £rom  doing  that  which  the  commission- 


(o)  3  Myl.  k  Cr.  451.  (e)  3  Atk.  350. 

(6)  1  Atk.  75.  {/)  2  Ves.  jun.  666. 

(e)  1  Vea.  jun.  263.  (g)  10  Ves.  110. 

[d)  1  Bro.  G.  C.  384.  Qi)  Eden  on  Injonctiona^  299.    See  poti^  p.  60. 
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era  had  ordered  them  to  do :  SaxUm  v.  I>avis,{a)  Ex  parte  Lowejlji) 
Ex  parte  Keys^ic)  Ex  parte  f&ubbs,{d)  Ex  parte  King.{e) 

[*49]  *Thb  Vice-Ohanckllob  : — ^In  my  opinion  the  plain- 
tiff has  no  interest  whatever  in  the  policies  of  insurance, 
unless  she  can  effect  an  equity  through  the  medium  of  the  indem- 
nity deed.  Of  course  I  am  not  now  going  to  decide  whether  she 
has  any  interest  or  not ;  but,  unless  she  can  work  it  out  by  means 
of  an  equily  founded  on  the  indemnity  deed,  she  has  not  any  in- 
terest whatever  in  the  policies :  for  she  certainly  has  no  interest 
in  them  under  the  settlement  in  pursuance  of  which  they  were 
effected. 

With  respect  to  the  fund  which  was  to  be  formed,  by  invest- 
ing a  portion  of  the  rents  in  the  Amds  and  accumulating  the  divi- 
dends, she  unquestionably  has  an  interest ;  and  I  think  that  she 
may  sustain  a  bill,  in  some  respects,  against  the  assignees.  But  the 
question  is,  whether,  in  a  suit  constituted  as  this  is,  I  can  inter- 
fere, by  injunction,  to  prevent  the  assignees  from  making  a  divi- 
dend. 

It  is  observable  that  the  plaintiff's  only  claim  against  the  sur- 
plus of  the  separate  estate  of  Snoulten,  is  the  general  claim  of  a 
creditor.  She  does  not  clakn  any  specific  portion  of  that  estate 
as  being  her  property :  and  my  opinion  is  that  this  court  has  no 
jurisdiction,  simplictter,  to  restrain  assignees  from  making  a  divi- 
dend of  that  which  is  admitted  to  be  the  estate  of  the  bankrupt 
In  making  the  dividend,  the  assignees  act  as  officera  of  the  Court 
in  Bankruptcy ;  which  has  lawful  authority  to  declare  the  amount 
of  the  dividend,  and  when  it  shall  be  made. 

If  the  question  had  been  whether  any  assets,  any  personal  es- 
tate, or  any  other  species  of  property  which  was  in  the 

[*50]  hands  of  the  assignees  as  a  part  of  Snoulten's  ^separate 
estate,  was,  in  fact,  the  property  of  the  plaintiff  this  court, 

I  apprehend,  would  decide  the  question;  because  the  jurisdiction 

(a)  1  Rose,  t9.  (dj  3  Deacs.  649. 

{h)  1  Deac.  k  Ohitty,  30.  («)  11  Vot  417. 

(c)  1  Mont  A  Ayr.  226. 
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in  bankruptcy  has  authority  to  deal  only  with  that  which  is  the 
bankrupt's  estate ;  but  has  no  power  to  determine  what  is  the 
bankrupt's  estate*  If  the  question  be  a  legal  one,  it  must  be  tried 
at  law ;  and  if  it  be  an  equitable  one,  it  must  be  decided  in  this 
court  But  when  you  haye  determined  what  is  the  property  of 
the  bankrupt,  the  whole  administration  of  it  falls  under  the  juris- 
diction of  the  Court  in  Bankruptcy. 

None  of  the  cases  which  were  cited  in  support  of  the  motion, 
show  that  tiiis  court  has  ever  interfered  to  prevent  tiie  assignees 
from  making  a  dividend  of  that  which  is,  unquestionably,  the 
bankrupt's  estate ;  and,  therefore,  I  shall  refuse  the  motion ;  but 
as  the  case  cited  from  Mr.  Eden's  Treatise  on  Injunctions,  may 
have  induced  the  plaintiff  to  make  the  motion,  I  shall  refuse  it 
without  costs. 


In  Atkinson  v.  Plummer,  the  plaintiffs  claimed  to  have  an  inter- 
est in  two  West  India  estates  belonging  to  the  bankrupts,  under 
a  conveyance  made,  many  years  before  the  bankruptcy,  to  per- 
sons whcnn  the  plaintiflfe  represented ;  which  conveyance,  though 
made  to  the  plaintiff  without  any  trust  being  declared,  had  been 
agreed  to  be  made  to  them,  in  trust  to  sell  and  to  reimburse 
themselves,  out  of  the  proceeds,  the  sums  which  they  had  ex- 
pended and  shoidd  expend  or  advance  on  account  of  the  estates. 
The  bill  alleged  that  the  assignees  had  advertised  a  meeting  of 
creditors,  in  order  to  declare  a  dividend  of  the  joint  estate  of 
the  bankrupts :  that,  if  the  dividends  should  be  made  be- 
fore the  *amount  of  the  balance  was  ascertained,  the  [*51] 
plaintiffs  would  lose  what  was  due  to  them,  inasmuch  as 
the  estates  in  question  were  the  principal  fund  from  whence  the 
assignees  could  make  a  dividend ;  and  the  plainttflfe  were  advised 
that  the  proceeds  of  those  estates  were  primarily  liable  to  pay  the 
debts  due,  in  respect  of  the  estates,  to  the  persons  whom  the 
plainti£&  represented. 

The  order  made  on  the  motion  for  an  injunction  to  restrain  the 
assignees  from  making  the  proposed  dividend  xmtil  the  amount 
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of  the  balance  due  to  the  defendants  had  been  ascertamed,  was  as 
follows:  "His  Lordship  doth  order  that  the  defendants  (the  aa- 
aignees)  be  at  liberty  to  make  the  present  dividend  of  one  shilling 
in  the  pound  under  the  commission  of  bankruptcy,  of  the  estate 
and  effects  of  the  said  bankrupts ;  but  this  is  to  be  without  preju- 
dice. And  it  is  ordered  that  the  said  defendaiuts  be  restrained 
jfrom  making  any  future  dividend  of  tiie  produce  of  the  Saxham 
and  Caldwell  estates  (the  estates  in  question)  under  the  said  com- 
mission, without  the  leave  of  this  court." 

Reg.  Lib.  A.  1810,  fol.  U66. 


[*52]  ^MiNTEB  V.  Wbaith. 

Win — Construction. — "  Personal  JRepreseniatives.^^ — ^^  Issue" — He' 
moteness, — Executory  Limitation^ 

1842:  13th  JUI7. 

Testator  directed  bis  trustees  to  sell  his  real  and  personal  estate,  and  to  paj  the  in* 
terest  of  the  proceeds  to  his  daughter  for  life,  and,  after  her  death,  to  assign  tho 
principal  and  the  parts  of  his  real  and  personal  estate  remaining  unsold  (if  any)  to 
her  children,  when  they  should  attain  twenty-one ;  and,  if  his  daughter  should 
die  without  leaving  issue,  or  leaving  issue,  ail  of  them  should  die  under  twenty* 
one  and  without  issue,  then  to  assign  the  proceeds  and  the  parts  of  his  real  and 
personal  estate  remaining  unsold  ^  any)  to  his  personal  representatives,  his,  her  or 
their  heirs,  executors,  administrators  and  assigns.  The  daughter,  who  was  tho  tes- 
tators*s  next  of  kin,  at  his  death,  died  without  having  had  a  child.  Held,  that  by 
"issue,"  the  testator  meant  "children ;"  and  that  the  persons  who  were  his  next 
of  km  at  his  daughter's  death,  were  entitled  under  the  ultimate  trust 

If  a  lunitation  is  made  dependent  on  the  happening  of  either  of  two  events,  one  of 
which  is  too  remote,  but  the  other  is  not ;  it  will  take  effect  if  the  latter  event 
happen. 

RoBEKT  Wraith,  being  seised  of  gavelkind  lands,  made  his 
will,  dated  the  18th  of  November,  1808,  in  the  following  words  : 
"  First,  I  give,  devise  and  bequeath  unto  my  two  brothers,  Wil- 
liam Wraith  and  Samuel  Wraith,  and  my  Mend  John  Zachariah 
Plummer,  their  heirs,  executors  and  administrators,  all  and  every 
my  messuages,  lands,  tenements,  hereditaments  and  real  estate 
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whafesoeTBT,  and  algo  all  my  household  ftimitiire,  moneys,  secnri- 
tie0  for  money,  goods,  chattels  and  personal  estate,  npon  trust 
that  they,  the  said  William  Wraith,  Samuel  Wraith  and  J.  Z. 
Plummer,  shall  and  do,  as  soon  as  conveniently  may  be  after  my 
deoease^  sell,  dispose  of  and  convert  into  money  my  said  real  and 
personal  estate,  or  such  part  or  parts  thereof  as  they  may  think 
proper ;  and,  with  the  moneys  arising  &om  such  sale  or  sales,  or 
otherwise,  out  of  my  personal  estate,  I  do  hereby  direct  my  said 
trustees,  in  the  first  place,  to  pay  off  and  discharge  all  just  debts 
due  and  owing  firom  me  at  the  time  of  my  decease,  my  fimeral 
expenses  and  the  charges  and  expenses  of  proving  this 
*my  will ;  and,  aft^  payment  thereof,  I  do  hereby  direct  [*58] 
my  said  trustees  to  lay  out  and  invest  the  residue  of  such 
moneys,  together  with  any  other  moneys  coming  to  them  by  virtue 
of  this  my  will,  in  the  purchase  of  stock  in  some  or  one  of  the 
public  Amds  of  this  kingdom,  in  their  or  his  names  or  name ; 
and  upon  trust  that  they,  my  said  trustees,  shaU  and  do  stand 
possessed  of  such  moneys  and  the  stocks  and  funds  in  which  the 
same  may  be  invested,  together  with  such  part  or  parts  of  my 
said  real  and  personal  estates  as  shall  remain  unsold,  if  any,  in 
trust  to  pay  unto  or  permit  and  suffer  my  dear  wife,  Jane,  and 
her  assigns,  to  receive  and  take  all  the  interest  and  dividends  and 
profits  thereof)  as  the  same  shall  become  due  and  payable,  for 
and  during  the  term  of  her  natural  life ;  and,  from  and  imme- 
diately after  her  decease,  in  trust  to  permit  and  suffer  my  daugh- 
ter Sarah  to  receive  and  take  all  the  interest  and  profits  of  one 
full  moiety  or  equal  half  part  of  and  in  the  said  moneys,  stocks 
and  funds,  and  of  and  in  the  said  part  or  parts  of  my  said  real 
and  personal  estates  remaining  unsold,  if  any,  for  and  during  the 
term  of  her  natural  life,  free  from  the  control  and  intermeddling 
of  any  husband  with  whom  she  may  happen  to  marry ;  and,fix)m 
and  after  her  decease,  to  pay  and  divide  the  same  unto  and 
among  all  and  every  her  child  and  chtldrerij  share  and  share  alike 
if  more  than  one,  when  and  as  he,  she  or  they  shall  attain  the 
age  of  twenty -one  years,  and  to  pay  and  apply  the  annual  pro- 
dnoe  thereof  in  the  meantime,  for  their  maintenance,  education 
and  bringing  up :  and  in  case  my  said  daughter  shall  happen  to 
die  without  issue,  or  leaving  issue^  all  of  them  shall  die  under 
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the  age  of  twenty-one  years  and  without  iasae,  then,  in  trust  to 
convey  and  assign  such  moiety  unto  my  personal  represenicUives, 

his,  her  or  their  heirs,  executors,  administrators  and  as- 
[^54]    signs :  and,  as  to  the  ^other  one  full  moiety  or  equal  half 

part  of  and  in  the  said  moneys,  stocks  and  funds,  and  of 
and  in  the  said  part  or  parts  of  my  said  real  and  personal  estates 
remaiQing  unsold,  if  any,  in  trust  to  pay  unto  or  permit  and  suf- 
fer my  daughter  Jane,  the  wife  of  Josiah  Robert  White,  to  re- 
ceive and  take  all  the  interest^  dividends  and  profits  thereof  as 
the  same  may  become  due  and  payable,  for  and  during  1^  term 
of  her  natural  life ;  whose  receipt  alone,  notwithstanding  her 
coverture,  shall  be  a  good  and  sufficient  discharge  to  my  said 
trustees  for  the  same  or  any  part  thereof,  and  that  free  firom  the 
control,  debts  and  intermeddling  of  her  present  or  any  future 
husband ;  and,  fix)m  and  immediately  after  her  decease,  in  trust 
for  the  use  and  benefit  of  the  said  Josiah  Robert  White,  for  his 
life ;  and,  afi^er  the  decease  of  the  survivor,  in  trust  that  my  said 
trustees  shall  and  do  pay,  assign,  transfer  and  convey  the  said 
last  mentioned  moiety  or  half  part  of  and  in  the  ssdd  moneys, 
stocks  and.  funds,  and  of  and  in  the  said  part  or  parts  of  my  said 
real  or  personal  estates  remaining  imsold,  if  any,  unto  and  to  the 
use  of  all  and  every  the  child  and  children  of  her  my  said  daugh- 
ter Jane,  share  and  share  alike,  if  more  than  one,  when  and  as 
he,  she  or  they  shall  respectively  attain  the  age  of  twenty -one 
years,  and  to  pay  and  apply  and  dispose  of  the  interest,  dividends 
and  produce  thereof,  in  the  meantime,  for  and  towards  their  re- 
spective SGudntenance  and  education  and  bringing  up :  and,  in 
case  my  said  daughter  shall  happen  to  die  without  leaving  issue 
lawfully  begotten,  or  leaving  issue,  all  of  them  shall  happen  to  die 
under  the  age  of  t;wenty-one  years,  and  without  issue,  then  in 
trust  to  pay,  assign,  transfer  and  convey  the  said  last  mentioned 
moiety  or  half  part  of  and  in  the  said  moneys,  stocks  and  funds, 
and  of  and  in  the  said  part  or  parts  of  my  said  real  and  personal 

estates  remaining  unsold,  if  any,  unto  my  personal  repre- 
[*55]    sentatives,  *hiB,  her  or  their  heirs,  executors,  administra* 

tors  and  assigns.  Provided,  and  I  do  hereby  declare  my 
will  and  mind  to  be  that  it  shall  and  may  be  lawfal,  to  and  for 
my  said  trustees,  to  retain  and  keep,  in  their  hands  or  possession. 
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the  part  and  share  of  and  in  the  said  moneys,  stocks  and  funds, 
and  of  and  in  the  said  part  or  parts  of  my  said  real  or  personal 
estates  remaining  unsold,  if  any,  hereinbefore  directed  to  be  as-* 
signed  and  conveyed  unto  my  said  daughter  Sarah,  during  so 
long  time  as  she,  my  said  daughter,  shall  continue  to  labor  under 
her  present  afiSiction,  or  so  long  as  they  shall,  in  their  discretion, 
think  fit  and  proper,  paying  and  applying  the  interest,  dividends 
and  profits  thereof  as  the  same  shall  become  due  and  payable,  in 
the  meantime,  to  and  for  her  use  and  benefit.  Provided  always, 
and  I  do  hereby  expressly  declare  my  will  and  mind  to  be  that, 
in  the  event  of  either  of  my  daughters  dying  before  the  other 
without  leaving  children,  the  surviving  daughter  shaU  hold  and 
enjoy  my  deceased  daughter's  share  in  my  real  and  personal  es- 
tate, in  such  and  the  same  manner,  and  subject  to  the  same  uses 
and  trusts  as  are  hereinbefore  mentioned  concerning  such  daugh- 
ter's moiety  of  and  in  my  said  real  and  personal  estates.  And  I 
do  hereby  appoint  the  said  William  Wraith,  Samuel  Wraith  and 
John  ZachMiah  Plununer,  executors  of  this  my  last  will  and 
testament" 

The  testator  died  on  the  9th  of  April,  1811,  leaving  all  the 
persons  named  in  his  will,  him  surviving. 

Sarah  Wraith'  one  of  the  testator's  daughters,  died  intestate 
and  unmarried  in  the  lifetime  of  the  testator's  widow.    The 
widow  died  in  May,  1835.    Jane  White,  the  testator's 
other  daughter,  survived  her  husband,  *Josiah  Robert    [*56] 
White,  and  died  in  December,  1836,  without  ever  having 
had  a  chQd. 

By  her  will,  dated  the  24th  of  October,  1836,  she  gave  all  such 
part,  share,  right  and  interest  as  she  then  had  or  might  thereafter 
have  of  and  in  her  late  father's  real  and  personal  estate,  and  all 
other  her  real  and  personal  estate,  to  her  nephews,  the  defendants 
William  Wraith,  John  Wraith  and  Samuel  Wraith,  who  were 
the  sons  of  the  testator's  eldest  brother,  Samuel,  absolutely  as  ten- 
ants in  common. 
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William  Wraith,  one  of  tlie  testator's  brother^  died  without 
leaving  issue.  Sanmel  Wraith,  the  testator's  other  brother,  died 
in  1884,  having  survived  J.  Z.  Plummer  as  well  as  his  brother 
William,  and  having  appointed  his  two  sons  John  and  William 
(who,  together  with  their  brother  Samuel,  were  his  co*heiis  in 
gavelkind,  and  also  the  co-heirs  in  gavelkind  of  the  testator)  his 
executors. 

Mary,  the  wife  of  William  Minter,  was  the  testator's  only 
sister ;  she  died  in  the  testator's  lifetime,  leaving  the  plaintiff,  her 
son,  the  only  issue  of  her  body. 

The  bill  alleged  that,  in  those  clauses  of  the  testator's  will,  in 
which  he  directed  his  trustees,  in  certain  events  which  had  hap- 
pened, to  convey  and  assign  the  two  moieties  of  his  real  and  per- 
sonal estate  unto  his  personal  representatives,  his,  her  or  their 
heirs,  executors,  administrators  and  assigns,  the  testator,  by  the 
expression :  "  my  personal  representatives,"  meant  his  next  of 
kin,  and  such  only  of  them  as  should  be  living  at  the  death  of 

the  survivor  of  his  two  daughters  without  issue ;  and 
[*67]    that  the  defendants  and  the  plaintiff  were  *the  only  next 

of  kin  of  the  testator  who  were  living  at  the  death  of 
Jane  White,  and  that,  as  such,  they  became  entitled,  upon  her 
death,  to  have  the  whole  of  the  testator's  real  and  personal  estate 
conveyed  to  them,  their  heirs,  executors,  &c.,  according  to  the 
directions  of  the  will :  but  that  the  defendants  alleged  that  the 
testator,  by  the  expression  before  mentioned,  meant  his  next  of 
kin  living  at  the  time  of  his  death ;  and  that,  in  the  events  which 
had  happened,  Jane  White  became  absolutely  entitled,  under 
the  will  of  the  testator,  to  the  whole  of  his  real  and  personal  es- 
tate, and  had  full  power  to  dispose  thereof  at  the  time  of  making 
her  will. 

The  bill  prayed  that  the  testator's  will  might  be  established 
and  the  trusts  of  it  performed  under  the  direction  of  tfee  court ; 
and  that  the  rights  and  interests  of  all  persons  imder  it,  might 
be  declared ;  and,  more  particularly,  that  it  might  be  declared 
that,  according  to  the  right  construction  of  the  will,  the  next  of 
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kin  of  the  testator  living  at  tlie  death  of  Jane  White  without 
iflBue,  became,  upon  her  death,  entitled,  in  the  events  which  had 
happened,  to  the  real  and  personal  estate  of  the  testator,  and  that 
the  plaintiff,  as  one  of  such  next  of  kin,  was  entitled  to  a  share 
thereof 

The  defendants  put  in  a  general  demurrer. 

Mr.  (7.  Richards  and  Mr.  Qoodeve^  in  support  of  the  demurrer, 
contended,  first,  that  the  testator,  by  the  words :  ''  my  personal 
representatives,"  meant  his  next  of  kin;  and  that  there  was 
nothing,  in  his  will,  which  showed  that  he  meant  his  next  of  kin 
at  any  time  subsequent  to  his  death ;  and,  consequently  that,  if 
the  trusts  on  which  the  question  arose  were  valid,  Sarah 
*  Wraith  and  Jane  White,  notwithstanding  they  were  the  [*58] 
parties  on  whose  deaths  witl^out  issue  those  trusts  were 
to  take  effect,  and  notwithstanding  they  were  the  objects  of  the 
prior  trusts,  became  entitled,  in  the  events  that  had  happened, 
to  one  moiety  each  of  the  trust  property,  and  that,  on  Sarah 
Wraith  dying  intestate  and  unmarried,  Jane  White,  as  her  next 
of  kin,  became  entitled  to  her  moiety  of  the  trust  property  .(a) 
HoUoway  v.  HoUoway^ip)  Doe  v.  Laws(m,{c)  Elmsley  v.  Young,{d) 
Bird  V.  Woodj{e)  Pearce  v.  Vinceni,{g)  Rayner  v.  Mowhray^ifi) 
Masters  v.  J5&oper,(t)  1  Powell  on  Devises,  Jarman's  edition,  283, 
note:  that,  if  the  expression  "my  personal  representatives," 
meant  "  my  executors,"  then  the  plaintiff  was  not  one  of  the 
objects  of  the  trusts,  for  he  was  not  one  of  the  testator's  exe- 
cutors. 

Secondly,  they  contended  that  the  trusts  in  question  were  void 
for  remoteness,  as  they  were  to  take  effect  after  a  general  feilure 

(a)  It  did  not  appear  that  any  one  bad  taken  out  administration  to  Sarah  Wraith. 

m  6  Ves.  399. 

(«)  3  East.  378. 

(tf)  3  KjL  A  Keen,  83;  aee  the  Judgment,  p.  8a 

(0)  2  Sim.  ft  Stu.  400. 

(^)  2  Keen,  230. 

(&)  3  Bit).  C.  C.  234 

(t)  4  Bra  C.  C.  207,  N 
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of  issue ;  and  that,  if  the  word  "  issue,"  where  it  first  occurred, 
meant  "  children,"  that  limited  meaning  could  not  be  given  to  it 
where  it  subsequently  occurred. 

Mr.  BetheU  and  Mr.  Ellison  in  support  of  the  bill,  said  that 
the  trusts  under  consideration  were,  in  their  very  terms,  fiiture, 
prospective  trusts ;  that  they  were  to  take  effect  when  the  imme- 
diate objects  of  the  testator's  bounty  should  have  ceased 
[*69]  to  exist,  that  is  to  say,  *when  his  wife  should  be  dead 
and  both  his  daughters  should  have  died  without  issue ; 
and,  as  the  testator  had  directed  his  trustees  then,  that  is,  on  the 
happening  of  those  future  and  uncertain  events,  to  transfer  the 
trust  property  to  his  personal  repreamUxiives^  that  is,  his  next  of 
kin,  he  must  have  meant  by  those  words  the  person  who  should 
answer  the  description  of  his  next  of  kin,  at  the  time  when  those 
fiiture  and  contingent  events  should  happen ;  and  that  it  was 
absurd  to  suppose  that  the  testator  could  have  meant  that  his 
trustees  should  transfer  the  property  to  his  daughters,  when  they 
should  be  dead  without  issue. 

They  relied  on  Clapton  v.  Bulmer,{a)  as  being  precisely  in 
point ;  and  cited  Marsh  v.  Marsh^ip)  Jones  v.  Oolheck^{c)  Bryden 
V.  Hewlea,{d)  Long  v.  Blackallj{e)  Butler  v.  BushneU.(g)—\TBS 
Vice-Chancellor  : — ^The  trust  is :  "  to  convey  and  assign  unto  ' 
my  personal  representatives,  his,  her  or  their  heirs,  executors, 
administrators  and  assigns."  How  can  the  word  "  his,"  apply  to 
the  testator's  daughters  7] 

Mr.  BetheU  and  Mr.  Ellison  were  proceeding  to  argue  the 
question  of  remoteness ;  but  were  stopped  by  his  Honor,  who 
said  that  he  was  satisfied  that  the  testator,  by  the  word,  "  issue," 
meant  "  children." 

Mr.  G.  Richards,  in  reply,  said  that  the  testator  had  used  the 
word  "  his,"  because,  when  he  made  his  will,  he  could  not  tell 
who  would  be  his  next  of  kin  at  his  death :  that  they  might 

(a)  10  Sim.  426.  {d)  2  Myl  ft  Keen,  90. 

(t)  1  Bro.  C.  0.  293.  (e)  3  Vee.  486. 

(c)  8  Yes.  38.  ig)  3  Myl  &  Keen,  232. 
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have  been  his  graadsoiis,oreyenhemiglit  have  Iiad  sobs. 
He  relied  on  HoUoway  *v.  Holhtvay,  and  read  the  obser-    [*60] 
vations  on  Jones  y.  Colbeck^  in  Mr.  Jarman's  edition  of 
Powell  on  Devises^  pp.  286,  286,  note. 

The  Vice-Chancellob  : — ^The  real  question  in  this  case,  is 
whether  the  words  which  give  over  the  residue,  entirely,  in  a 
given  event,  are  to  be  taken  as  referring  to  the  time  of  the  tes- 
tator's death  or  not.  That  is  the  sole  point  in  the  case :  because, 
as  I  have  already  said,  it  appears  to  be  plain,  taking  the  whole 
words  of  the  will  together,  that  the  word  "issue,"  means  children. 
— [Mr.  Richards : — ^Does  your  Honor  think  that  it  has. that  mean- 
ing, where  it  lastly  occurs?] — The  Vice-Ohanoellor  :— I  think 
because  the  testator  says :  "  In  case  my  daughter  shall  happen 
to  die  without  issue :"  First  of  all  he  limits  the  property  to  her 
for  life,  and  then  to  her  children,  "  when  and  as  he,  she  or  they 
shall  attain  the  age  of  twenty-one  years.  And,  in  case  my  said 
daughter  shall  happen  to  die  without  issue,(a)  then  in  trust  to 
convey."  Now  he  had  before  Hmited  the  property  to  the  chil- 
dren of  the  daughter  after  the  death  of  their  mother.  Then  he 
takes  up  the  event  that  the  daughter  might  happen  to  die,  as  hQ 
says,  without  issue.  But  it  is  plain  that  he  did  not  mean  with- 
out issue  generally;  because  he  goes  on  to  say:  "or,  leaving 
issue,  all  of  them  shall  die  under  the  age  of  twenty-one  years ;" 
which  contingency  would  be  included  in  the  prior  oue.  If  they 
all  &iled,  there  would  be  an  end  of  the  matter.  Therefore,  the 
words:  "without  issue,"  must  mean  without  issue  living  at  the 
death  of  the  daughter.  He  had  been  speaking  before  of 
children ;  *and  then  he  says :  "  or  leaving  issue,  all  of  [*61] 
them  shaU  die  under  the  age  of  twenty-one  years ;"  a  very 
strange  expression  to  be  applied  to  issue  indefinitely.  That  all 
the  issue  of  an  individual  should  die  under  the  age  of  twenty- 
one  years,  appears  to  me  to  be  a  thing  almost  impossible  to  have 
entered  into  the  mind  of  the  testator,  or  indeed  of  any  man, 
%  Nobody  could  contemplate  so  strange  a  contingency.    Then,  at 

(a)  The  trust  to  oonvey  was  to  take  effect  not  onlj  in  case  the  daughter  should 
die  without  issue,  but  also  in  case  she  should  leave  issue  and  all  of  them  should  die 
under  twenty-one  v>illhotU  wnie.    See  x-osL 
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the  end  of  the  will,  he  says:  "I  hereby  expreBS  and  declare  my 
will  and  njind  to  be  that,  in  the  event  of  either  of  my  daughtere 
dying  before  the  other  wiihovi  leaving  children^  the  surviving 
daughter  shall  hold  and  enjoy  my  deoeased  daughter's  share." 
Therefore  it  appears  to  me,  that,  taking  the  whole  of  the  will 
togetiier,  the  true  meaning  of  the  word  "  issue,"  must  be  taken 
to  be  "  children." 

Then,  having  removed  that  difficulty,  we  find  that  the  testator 
has  devised  to  three  persons,  their  heirs,  executors  and  adminis- 
trators, all  his  real  and  personal  estate,  in  trust  to  sell :  so  that 
there  is  no  question  but  Uiat  they  took  absolutely  the  legal  estate 
of  inheritance.  Then  he  directs  his  trustees  to  stand  possessed 
of  the  moneys  to  be  produced  by  the  sale,  on  trust  to  pay  the 
interest  thereof  to  his  wife  for  her  life,  and,  after  her  death,  to 
permit  his  daughter  Sarah,  to  receive  the  interest  of  one  moiety 
of  those  moneys,  for  her  life,  for  her  separate  use ;  and  after 
her  decease,  in  trust  to  divide  the  capital  amongst  her  children 
as  they  attain  twenty-one ;  and  in  case  his  daughter  should  hap- 
pen to  die  without  issue,  or  leaving  issue,  all  of  them  should 
die  under  the  age  of  21  years  and  without  issue,  then  in  trust 
to  convey  and  assign  such  moiety  to  his  personal  representa- 
tives, his,  her  or  their  heirs,  executors,  administrators  and  assigns. 

[*62j  *Now,  for  the  reasons  which  I  have  mentioned,  I  am 
of  opinion  that  the  words :  "  shall  happen  to  die  without 
issue,"  must  mean :  "  shall  happen  to  die  without  leaving  chil- 
dren living  at  her  death."  And  it  has  been  decided  in  Longhead 
V.  Phelps^{a)  that  where  there  is  a  limitation  to  take  effect  in 
two  events,  one  of  which  is  too  remote,  and  the  other  is  within 
the  limits  and  does  take  effect,  the  limitation  over  is  good. 

Then  the  testator  says :  "  Then  in  trust  to  convey  and  assign 
such  moiety  unto  my  personal  representatives,  his,  her  or  their 
heirs,  executors,  administrators  and  assigns :"  and  there  is  a  limi* 
tation,  not  exactly  in  the  same  wordi^  but  very  nearly  in  &e  same 

(a)  2  Sir.  W.  Blackstone,  704. 
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words,  as  to  the  JncAety  given  to  the  daughter  Jane.  With  re* 
uped  to  that  moiety,  the  words  aie:  '4n  trust  to  pay,  assign, 
transfer  and  convey  the  said  last  mentioned  moiety,  or  half  part 
of  and  in  the  said  moneys,  stocks  and  fiinds,  and  of  and  in  the 
said  part  or  parts  of  my  said  real  and  personal  estates  remaining 
unsold  (if  any)  nnto  my  personal  representatives,  his,  her  or 
their  heirs^  executors,  administrators  and  assigns.''  I  must  take 
the  two  clauses  together ;  for  one  moiety  is  to  be  conveyed  in 
the  same  manner  as  the  other.  Now  here  the  testator  considers 
it  as  doubtful  whether  any  of  his  property  would  remain  unsold 
or  not  It  is  plain,  therefore,  that  he  is  looking  to  an  event 
whicli  would  be  posterior  to  his  own  death.  The  expression  is : 
"  in  trust  to  pay,  assign,  transfer  and  convey."  All  the  previous 
terms  are  affected  by  grafting  the  direction  in  trust  to  pay,  on 
the  original  devise,  which  had  vested  everything  real  and 
personal  in  the  trustees :  but  here  the  direction  is  *one  by  [*63] 
means  of  which  the  trustees  are  altogether  to  denude 
themselves  of  trust;  which  is  making  them  assume  a  very  dif- 
fer^it  situation  &om  that  which  they  were  to  stand  in  at  the 
death  of  the  testator. 

Then  the  persons  to  whom  the  property  is  to  be  conveyed  are 
described  in  a  manner  which  is  quite  inconsistent  with  any  no- 
tion, on  the  part  of  the  testator,  that  his  two  daughters  would  be 
those  peisona  It  is  admitted  on  both  sides,  that  the  words : 
**  personal  pepiesentatives,"  must  be  held  to  mean :  "  next  of  kin." 
Now,  at  the  time  the  testator  made  his  will,  he  clearly  contem- 
plated that  his  daughters  would  survive  him,  and  they  would  be 
his  next  of  kin ;  and  yet  we  find  that  the  property  is  to  be  con- 
veyed to  his  next  of  kin,  his,  her  or  their  heirs,  executors,  ad- 
ministrators and  assigns.  Therefore  the  testator  contemplated 
that  the  person  or  persons  to  take,  might  either  be  one  male,  one 
female,  several  males,  several  females,  or  several  males  and  fe- 
males :  and  that  fivefold  description  is  not  applicable  to  the  two 
daughters. 

Then  there  is  this  further  fact.  The  testator  has  directed  by 
his  wiU :  "  that  it  shall  be  lawful  for  the  trustees  to  retain  and 
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keep  in  their  hands,  the  part  and  share  of,  and  in  the  said  mo* 
neys,  stocks  and  funds,  and  of  and  in  the  said  part  or  parts  of 
my  said  real  or  personal  estates  remaining  unsold,  (if  any,)  here- 
inbefore directed  to  be  assigned  and  conveyed  unto  my  said 
daughter  Sarah,  during  so  long  time  as  she,  my  said  daughter, 
shall  continue  to  labor  under  her  present  affliction:"  which  is  a 
direction  that  is  applicable  to  that  moiety  of  the  property  which 

is  originally  devised  in  trust  for  Sarah.  But  there  is  no 
[*64]    direction  as  to  what  *shall  be  done  with  respect  to  the 

whole  of  the  property,  in  case  Sarah  should  become  en- 
titled to  have  the  whole  conveyed  to  her;  in  which  case  the 
trustees  would  denude  themselves  of  the  trust  property  alto- 
gether. And  it  rather  seems  to  me  to  be  a  circumstance  which 
tends  to  show  that  the  testator  did  not  contemplate  that  one  of 
the  persons  to  take  under  the  conveyance,  would  be  his  daugh- 
ter Sarah. 

For  these  reasons  I  am  of  opinion  that  those  persons  who  were 
the  next  of  kin  of  the  testator  ^t  the  death  of  his  daughter,  Jane 
"White,  are  the  parties  entitled  under  the  trust,  for  his  personal 
representatives,  his,  her  or  their  heirs,  executors,  administrators 
and  assigns.(a) 

Demurrer  overruled  without  costs. 

(o)  By  1  Wm.  IV,  and  1  Vict.  c.  26,  s.  29,  the  words  "die  without  iasiie,"  or 
" die  without  leaving  iasue,"  or  "have  no  issue,'*  in  wills  made  or  republished  on  or 
after  the  Ist  of  Januaiy,  1838,  are  to  be  construed  to  mean,  except  in  certain  spe- 
cified cases,  a  want  or  Mure  of  isaue  in  the  lifetime  or  at  the  time  of  the  death  of 
the  parent 


[*66]  *Bruce  v.  Charlton. 

Legacy. —  WiU. — Chnstruciian, 

1842:  30th  June. 

Testator  directed  the  rents  of  his  estates  to  be  accumulated  for  five  jears ;  "at  the 
end  of  which  time  I  leave  as  follows ;  to  H.  G.  2001 ;  and  to  W.  B.,  W.  C,  B.  M., 
or  aa  many  aa  are  Krtng,  lOOZ.  each;  and  to  M.  N.,  S.  H.,  a  a,  or  «  many  as 
are  (hen  living^  601  each ;  and  the  same  sum  to  be  given  at  the  expiration  of  ten 
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jean  fiom  the  time  of  my  death,  and  ditto  at  the  end  of  fifteen  and  twenty  jears 
fixxm  my  death.**  Tsro  of  the  legatees  died  between  the  end  of  the  tenth  and  the 
fifteenth  year  after  the  testator's  death,  having  receiyed  the  payments  which  be- 
came due  to  them  at  the  end  of  the  fifth  and  tenth  years.  Held,  that  the  rights 
of  the  legatees  named  in  the  will,  to  reoeive  the  payments,  were  contingent  on 
their  smrtying  the  times  of  payment,  and,  consequently,  that  the  execntors  of  the 
then  deceased  legatees  could  not  claim  any  payment  at  the  end  of  the  fifteenth 
year. 

William  Smith  made  his  will,  dated  the  16tli  of  February, 
1824,  and  after  giving  certain  pecuniary  legacies  and  annuities, 
and  directing  the  legacies  to  be  paid  within  one  year  after  his 
death,  he  proceeded  as  follows :  "  and  when  this  is  done  my 
further  will  is  that  the  rents  and  profits  of  my  different  estates* 
produce  may  be  duly  collected  and  put  into  the  Bank  of  Eng- 
land, in  the  names  of  my  executors,  to  pay  the  yearly  amounts 
of  those  mentioned  in  this  my  will,  and  the  surplus  to  accumu- 
late for  five  years :  at  the  end  of  which  time  I  leave  as  follows : 
to  Henry  William  Godfrey,  son  of  my  adopted  daughter,  late 
Hill,  and  my  godson,  200L  ;  and  to  my  adopted  <^ughter,  late 
Hill,  William  Bruce,  William  Cain,  Watkin  Charlton,  Edith 
Ifilward,  Sophia  Skey,  Susan  Smith,  child  of  my  late  son  Wil- 
liam, brother  Thomas,  brother  John,  sister  Maiy,  Ann  Wood,  or 
as  many  as  are  living,  1002.  each:  And  to  Mary  Nott,  Sarah 
Hutner,  Susan  Smith,  Phoebe  Johnson,  William  Wallace,  Esther 
Harvey,  Ann  Leavers,  William  Grubb,  Lavinia,  late  Williams, 
or  as  many  as  are  then  living^  602.  each :  and  the  same  sum  to  be 
given  at  the  expiration  of  ten  years  from  the  time  of  my 
death,  and  ditto  at  fifteen  and  twenty  years  from  *my  [^QQ] 
death.  AAer  all  the  before  mentioned  is  duly  complied 
with,  I  give  and  bequeath  as  follows :  that  the  few  annuitants 
that  may  be  then  living  may  be  made  secure  by  a  purchase  in 
the  bank  from  the  money  in  the  bank  stock,  or  by  any  better 
means  my  executors  may  think  best  to  adopt ;  and,  at  the  end 
of  the  above  twenty  years,  my  will  is  that  the  whole  may  be  sold 
and  divided  as  follows :  amongst  the  nephews  and  nieces  of  my 
brothers  John  and  Thomas,  and  of  my  sisters  Hannah  and 
Mary,  or  as  many  as  may  be  then  living,  share  and  share  alike." 

The  testator  died  shortly  after  the  date  of  his  wiU.    His  bro- 
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tliers  John  and  Thomas  died  between  the  tenth  and  the  fifteenth 
year  after  his  death.  Each  of  them  had  befen  paid  lOOi.  at  the 
end  of  the  fifth,  and  again  at  the  end.  of  the  tenth  year  after  the 
testator's  death.  The  question  raised  by  a  petition  in  the  cause, 
was  whether  their  personal  representatives  were  entitled  to  be 
paid  the  like  sums  at  the  end  of  the  fifteenth  year, 

Mr.  Spence  appeared  in  support  of  the  petition. 

Mr.  Dixon  for  the  personal  representatives  of  John  and  Thomas 
Smith,  contended  that  all  the  legatees  mentioned  in  the  state- 
ment of  the  case,  who  were  living  at  the  death  of  the  testator,  ot, 
at  least  such  of  them  as  were  living  at  the  expiration  of  the  first 
five  years  after  his  death,  took  vested  interests  in  the  several 
sums  which  were  directed  to  be  paid  to  them  at  the  four  periods 
mentioned  in  the  will;  for  the  words:  "or  as  many  as  are 
living,"  could  not  be  held  to  have  any  application  except  to  the 
first  period  of  five  3rears:  that  the  bequests  were,  in  eflfect,  be- 
quests of  gross  sums  to  be  paid  to  each  individual  of  the 
[*67]  first  class  of  legatees,  *by  instalments  of  100?.,  and  of  601, 
to  each  individual  of  the.second  class,  at  the  end  of  four 
successive  periods  of  five  years  each ;  for  the  testator  had  said : 
"  the  same  sum  to  be  given  at  the  expiration  of  ten  years  firom 
the  time  of  my  death ;  and  ditto  at  fifteen  and  twenty  years  firom 
my  death ;"  therefore,  he  must  have  meant  the  second  payment 
to  be  made  to  the  same  persons  as  had  received  the  first ;  and  the 
third  and  fourth  payments  to  be  made  to  the  same  persons  as  had 
received  the  second :  that,  if  the  testator  had  repeated  the  names 
of  the  legatees  after  every  direction  to  pay,  there  could  have  been 
no  doubt  upon  the  point ;  and,  though  he  had  not  done  so,  he  had 
done  what  was  equivalent  to  it. 

Mr.  OampbeU  for  the  residuary  legatees : — ^There  is  no  gift;,  in 
any  part  of  the  will,  except  in  the  direction  to  pay.  That  ob- 
servation applies,  not  only  to  the  legacies,  but  also  to  the  residue ;  * 
and,  on  that  ground  alone,  the  legacies  must  be  held  to  be  oon* 
tingent.    Smdl  v.  Dee.{a) 

(a)  2  Salk.  415. 
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Again,  in  directing  the  first  payment  to  be  made  to  the  lega* 
teeS)  and  also  in  disposing  of  the  residue,  the  testator  has  made  it 
a  condition  precedent  that  the  parties  to  take  should  be  living 
at  the  time  of  payment;  for,  with  respect  to  thd  former,  he  says: 
"  or  as  many  as  are  living;"  and,  with  respect  to  the  latter,  he 
asLjs :  "or  as  many  as  may  be  then  living."  It  may  be  further 
taged  that  the  language  of  the  will,  throughout,  implies  similarity 
in  all  the  gifts :  and  the  construction  which  I  am  contending  for^ 
makes  them  consistent  one  with  another.  According  to 
the  argument  for  the  *representatives  of  the  deceased  [*68] 
legatees,  the  first  payment  is  contingent,  but  the  subse- 
quent payments  are  vested.  But  what  reason  is  there  for  saying 
that  the  testator  meant  to  give  contingent  legacies  at  the  end  of 
the  first  five  years  after  his  death,  and  vested  legacies  of  the  same 
amount  and  to  the  same  persons,  at  the  end  of  10, 15  and  20 
years  after  his  death?  The  legitimate  conclusion  is  that  he 
meant  every  payment  subsequent  to  the  first,  to  be  the  same  in 
quality  (as  it  is  in  other  respects)  as  the  first  Indeed,  it  would 
be  more  reasonable  to  say  that  he  intended  the  first  payment  to 
be  vested  and  the  subsequent  payments  to  be  contingent,  than  to 
maintain  the  converse  of  that  proposition. 

The  Vicb-Chancellob  : — It  is  a  well  established  rule,  in  the 
construing  of  wills,  that,  if  a  testator  gives  a  legacy  to  A.  B.  at 
the  end  of  10  years  aiter  his  death,  the  legacy  is  contingent ;  but 
if  he  gives  it  to  A.  B.  to  bepaidto  him  at  the  end  of  the  10  years, 
it  is  vested. 

Now,  in  this  case,  the  testator  directs  the  surplus  of  the  rents  of 
his  different  estates  to  be  accumulated  for  five  years ;  at  the  end 
of  which  time  he  leaves  as  follows :  "  to  Henry  W.  Godfrey  (son 
of  my  adopted  daughter,  late  Hill,  and  my  godson)  200Z."  It  is 
dear,  therefore,  that,  according  to  the  rule  of  law  whidi  I  have 
just  referred  to,  H.  W.  Gkxifirey  would  not  have  been  entitled  to 
the  2002.  if  he  had  died  before  the  end  of  the  five  years  during 
which  the  accumulation  was  to  take  place. 

The  testator  then  says :  "  to  my  adopted  daughter,  late  HiU, 
Vol.  XTTT,         '  5 
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William  Bruce,  William  Cain,  &c.,  &c.,  or  as  many  as 
[*69]    are  living,  100/.  each."     There  he  plainly  *expresses 

that  the  payment  is  to  be  made  to  those  only  who  shall 
be  living  at  the  time  of  payment 

Next  he  says:  "And  to  Mary  Nott,  Sarah  Hutner,  Susan 
Smith,  &C.,  &a,  or  as  many  as  are  then  living,  502.  each."  It  is 
quite  clear  that  he  there  makes  the  right  of  the  legatees  to  be 
paid  their  legacies  depend  upon  their  being  then  living. 

The  testator  then  continues  as  follows:  "  And  the  same  sum 
to  be  given  at  the  expiration  of  ten  years  from  the  time  of  my 
death,  and  ditto  at  fifteen  and  twenty  years  fix)m  my  death."  In 
my  opinion  that  is  nothing  more  than  a  concise  repetition  of  what 
he  had  before  said  with  regard  to  the  legacies  that  were  to  be 
paid  at  the  end  of  the  first  five  years  after  lus  death.  If  that  be 
so,  the  result  will  be  the  same,  whether  the  words  "then  living," 
are  taken  as  designating  a  class  of  legatees  who  are  to  take  as 
such,  or  whether  those  words  are  taken  as  pointing  to  the  time  of 
payment:  for,  in  either  case,  the  individual  legatees  will  not  be 
entitled  to  the  payments  directed  to  be  made  at  the  end  of  the 
five,  ten,  fifteen  and  twenty  years,  unless  they  are  living  at  each 
of  those  periods  of  time. 

Moreover,  the  will  is  firamed,  throughout,  on  the  same  prin- 
ciple ;  I  mean,  with  a  view  to  make  the  right  of  the  legatees  to 
take  under  it,  dependent  upon  their  surviving  the  time  at  which 
they  are  to  take.  For  the  testator,  when  he  proceeds  to  dispose 
of  his  residuary  estate,  says :  "  After  aU  the  before  mentioned  is 
duly  complied  with,  1  give  and  bequeath  as  follows:  that  the  few 
annuitants  that  may  be  then  living,  may  be  made  secure  by  a 

purchase,  in  the  bank,  &om  the  money  in  the  bank  stock, 
[*70]     or  by  any  better  means  my  executors  may  *think  best  to 

adopt ;  and,  at  the  end  of  the  above  twenty  years,  my  will 
is  that  the  whole  may  be  sold  and  divided  as  follows :  amongst 
the  nephews  and  nieces  of  my  brothers  John  and  Thomas,  and  of 
my  sisters  Hannah  and  Mary,  or  as  many  as  may  be  then  living, 
duixe  and  share  alike."  It  is  evident,  therefore,  that  the  testator's 
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intention  was  that  the  pecuniary  legatees  named  in  his  will,  should 
not  he  entitled  to  any  payment  imder  it,  unless  they  should  be 
living,  at  the  time  at  which  he  had  directed  the  payment  to  be 
made:  and  that  the  persons  named  as  residuary  legatees,  should 
not  be  entitled  to  participate  in  his  residuary  estate,  unless  they 
should  be  living  at  the  time  appointed  for  dividing  it :  and  if 
the  testator  had  not  expressed  such  an  intention,  the  rule  of  law, 
which  I  alluded  to  at  the  commencement  of  my  judgment,  would 
have  compelled  me  to  come  to  the  same  conclusion.(a) 

(a)  See  the  oezt  case. 


♦ChBVAUX  V.  AlSLABIB.  [*71] 

WiU, — Qmstruction. 

1S48:  8&  July. 

TestatOT  beqaeathed  his  reddnary  estate  to  trustees  in  trust,  to  pay  the  interest  to 
his  niece  for  life,  and  directed,  that,  after  her  death,  the  trustees  should  pay,  apply, 
transfer  and  dispose  of  the  residue  amongst  her  children,  equally  to  be  divided 
between  them,  share  and  share  alike,  to  be  paid  to  sons  at  twenty-one,  and,  to 
dan^ters  at  that  age  or  on  their  marriage :  and  he  empowered  the  trustees,  after 
his  niece's  decease  or  in  her  lifetime  with  her  consent,  to  raise,  pay  and  apply,  for 
the  preferment  and  advancement  of  any  of  her  children,  all  or  any  part  of  their 
presumptive  portions  under  the  trusts  aforesaid.  Held,  that  there  was  no  gift  to 
the  duldren,  except  in  the  direction  to  pay  to  them ;  and,  therefore,  their  portions 
did  not  vest  in  them  until  such  of  them  as  were  sons  attained  twenty-one,  and 
such  of  them  as  were  daughters  either  attained  that  age  or  married. 

Jakes  Patty  made  his  will,  dated  the  3d  of  August,  1816,  and 
thereby  disposed  of  his  residuary  personal  estate  in  the  following 
words: 

"  As  to  all  the  rest,  residue  and  remainder  of  my  moneys,  se- 
curities for  money,  and  all  other  my  personal  estate  and  effects, 
whatsoever  and  wheresoever,  and  of  what  natuje  or  kind  soever, 
I  give  and  bequeath  the  same  unto  Benjamin  Alslabie  and  Simon 
Tappy,  their  executors  and  administrators,  upon  trust  that  they, 
the  said  Benjamin  Aislabie  and  Simon  Tappy,  and  the  survivor 
of  them,  and  the  executors  or  administrators  of  such  survivor,  do 
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and  shall  convert  the  same  into  money,  and  lay  oat  the  money 
arising  thereby,  in  their  or  his  names  or  name,  in  the  purchase  of 
parliamentary  stocks  or  public  fiinds  of  Great  Britain,  dr  atinter- 
est  upon  government  or  real  securities  in  England,  and  do  and 
shall  pay  the  interest,  dividends  and  annual  proceeds  thereof  unto 
my  niece  Jeanne  Francoise  Christiana  Moynat,  wife  of  Francois 
Auguste  Moynat,  now  residing  in  Lavigny,  in  the  Pays  de  Vaud, 
in  Switzerland,  for  and  during  the  term  of  her  natural  life,  for 

her  own  use  and  benefit^  and  independent  of  her  present 
[*72]    or  *any  future  husband  with  whom  she  may  happen  to 

marry ;  and,  from  and  after  the  decease  of  my  said  niece 
Jeanne  Francoise  Christiana  Moynat,  I  direct  my  said  trustees  to 
pay  to  her  husband,  the  said  Francois  Auguste  Moynat,  in  case 
he  shall  survive  his  oaid  wife,  during  the  term  of  his  life,  an  an- 
nuity of  30i.,  clear  of  all  deductions,  by  equal  half-yearly  pay- 
ments ;  and,  subject  to  the  payment  of  the  said  annuity,  I  do 
hereby  direct  that  my  said  trustees,  or  the  survivor  of  them,  his 
executors  or  administrators,  shall  jxiy,  apply,  transfer  and  dispose 
of  the  said  residue  of  my  estate  between  and  amongst  all  and 
every  the  child  and  children  of  my  said  niece  Jeanne  Francoise 
Christiana  Moynat,  by  the  said  Francois  Auguste  Moynat,  her 
husband,  equally  to  be  divided  between  them,  share  and  share 
alike,  to  he  paid  to  sons  at  the  age  of  21  years,  and  to  daughters  at 
21  years  or  days  of  inarriage ;  and,  if  there  shall  be  but  one  child 
of  my  said  niece,  who,  being  a  son,  shall  attain  the  age  of  21 
years,  or  being  a  daughter,  shall  attain  that  age  or  be  married, 
then  in  trust  for  such  one  child :  and  my  will  is,  that  it  shall  be 
lawful  for  my  said  trustees,  or  the  survivor  of  them,  his  executors 
or  administrators,  after  the  decease  of  my  said  niece,  or  in  her 
lifetime,  with  her  consent  signified  by  some  writing  tmder  her 
hand;  to  levy  and  raise,  and  to  pay  and  apply  for  the  preferment 
and  advancement  of  any  of  her  children,  all  or  any  part  of  their, 
his  or  hQT  presumptive  portion  under  the  trusts  aforesaid,  and,  af- 
ter the  decease  o^my  said  niece,  and  during  the  minority  of  any 
child  presumptively  entitled  to  a  provision  under  the  trusts  afore- 
said, the  said  trustees  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  shall  apply  the  whole  or  a 
competent  part  of  the  annual  produce  of  the  stocks,  funds,  or  se- 
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cnritieB,  or  the  part  or  share  of  the  same  to  which  such 
chfld  shall  be  ^presumptively  entitled,  for  his  or  her  main-     [*78] 
tenance  or  education :  and  I  hereby  nominate,  constitute 
and  appoint  the  said  Benjamin  Aislabie  and  Simon  Tappj  exec^ 
Tttors  of  this  my  will.'' 

The  testator  died  shortly  after  the  date  of  his  will,  leaving  Mr. 
and  Mrs.  Moynat  surviving.  They  bad  eight  children,  all  of 
wbom  were  living  at  the  testator's  death.  In  February,  1821, 
Christaan  Francois  Moynat,  one  of  those  children,  died  an  infEint 
Mr.  Moynat  died  in  1827,  and  Mr&  Moynat  in  1841. 

At  the  hearing  of  the  cause,  which  was  instituted  by  the  sur- 
viving cJiildren,  (all  of  whom  had  attained  twenty-one,)  the  ques- 
tions were  whether  the  plaintifb  became  entitled,  on  their 
mother's  death,  to  have  the  whole  of  the  trust  property  divided 
amongst  them,  or  whether  the  personal  representatives  of  Chris- 
tian Francois  Moynat,  were  entitled  to  a  share  of  it. 

Mr.  Levris^  for  the  plaintiffs,  contended  that  the  children  of  Mr. 
and  Mrs.  Moynat  who  were  living  at  the  testator's  death,  did  not 
take  vested  interests  in  the  trust  fund,  until,  being  sons,  they 
attained  twenty-one,  or,  being  daughters,  they  attained  that  age 
or  married;  and  that,  if  they  took  vested  interests  at  the  testa- 
tor's death,  their  interests  were  liable  to  be  divested  on  their 
dying  under  twenty-one,  being  sons,  and  under  that  age  and  un- 
married, being  daughters. 

Mr.  HingesUm  for  the  defendants,  insisted  that  the  trust  fund 
vested  absolutely  in  all  the  children  who  were  living  at  the  tes- 
tator's death ;  and,  consequently,  that,  on  the  decease  of  their 
mother,  it  became  divisible,  not  into  seven,  but  into  eight 
shares,  and  that  the  *personal  representatives  of  Chris-  [*74] 
tian  Francois  Moynat  were  entitled  to  one  share. 

Thb  Vicb-Chancellob: — On  the  face  of  this  will,  there  are 
no  words  of  gift  in  the  first  instance,  but  only  in  the  direction  to 
pay ;  and  the  payment  is  directed  to  be  made  to  sons  at  twenty- 
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one,  and  to  daughteiB  at  that  age  or  on  their  marriage.  The 
consequence  is  that  only  those  children  of  Mr,  and  Mrs.  Mojnat 
who,  being  sons,  attained  twenty-one,  or,  being  daughters,  at- 
tained that  age  or  married,  took  vested  interests  in  the  fund 
which  now  represents  the  testator's  residuary  estate :  and,  as 
Christian  Francois  Moynat  died  under  twenty-one,  he  never  be- 
came entitled  to  a  share. 

I  observe  that  the  maintenance  clause  speaks  of  the  children 
as  being  entitled,  presumptively  only,  to  a  provision  under  the 
trusts  of  the  will,  during  their  minorities. 


[*76]  *SlLVB8TKB  V.  BrADLSY. 

Timber. — Perpetuity, — 7%fe. — Vendor    and   PwrchoBer. —  WilL 
Construction. 

1842 :  12th  July. 

Testator  devised  his  real  estates  to  trustees  in  fee,  in  trust  for  T.  IL  for  life,  with  re- 
mainder in  trust  for  all  the  children  of  T.  M.,  as  tenants  in  common  in  tail,  with 
remainders  over,  and,  ultimately,  in  trust  for  his  own  right  heirs:  and  he  be- 
queathed his  personal  estate  to  the  trustees,  in  trust  for  Maiy  B.  for  life,  with  re- 
mainder in  trust  for  all  her  children,  who  should  attain  twenty-one,  with  remain- 
ders in  trust  for  T.  M.,  and  his  children  in  like  manner:  and  he  directed  that  the 
timber  or  wood  which  should  be  upon  his  real  estates,  should  be,  fit)m  time  to 
time,  made  use  of  for  repairing  the  houses  thereon,  or  otherwise  for  the  benefit 
and  advantage  of  his  estates ;  or  that  the  same  should  be  sold,  and  the  proceeds 
applied  in  the  manner  in  which  his  personal  estate  was  thereinbefore  directed  to 
be  applied.  Held,  that  the  direction  or  trust  respecting  the  timber  and  wood  on 
the  estates,  was  not  perpetual,  but  ceased  on  the  inheritance  vesting,  in  posses- 
ion, in  adult  persons. 

William  Marshall  devised  his  estates  in  the  counties  of 
Kent  and  Northampton,  unto  and  to  the  use  of  Charles  Butler 
and  James  Winsbury,  their  heirs  and  assigns,  upon  trust,  out  of 
the  rents,  to  pay  an  annuity  of  70?.  to  his  sister,  Mary  Borton, 
and  her  husband,  Jonas  Borton,  during  their  lives  and  the  life 
of  the  survivor  of  them,  and,  subject  thereto,  to  stand  seised  of 
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the  estates  m  trust  for  the  testator's  fion,  Thomas  Marshallf  du- 
ring his  life ;  and,  after  his  decease,  in  trust  for  all  the  children 
of  Thomas  Marshall,  equally,  as  teimnts  in  common  in  tail,  with 
cross  remainders  amongst  them  in  tail,  with  remainder  in  trust 
for  the  testator's  brother,  Thomas  Marshall,  for  life,  with  remain- 
der in  trust,  out  of  the  rents,  to  pay  an  annuity  of  40J.  to  Wil- 
liam Maishallf  the  eldest  son  of  Thomas,  the  brother,  for  his  life, 
and,  subject  thereto,  in  trust  for  Thomas,  the  younger  son  of 
Thomas,  the  brother,  for  life,  with  remainder  in  trust  for  all  the 
children  of  Thomas  the  younger,  as  tenants  in  common  in  tail, 
with  cross  remainders  amongst  them  in  tiail ;  with  remainder  in 
trust  for  Mary  Borton  for  life,  with  remainder  in  trust  for  her 
children  as  tenants  in  conmion  in  tail,  with  cross  remainders  in 
tail ;  with  remainder  in  trust  for  the  testator's  own  right 
♦hdrs :  and  the  testator  gave  his  residuary  personal  es-  [*76] 
tate  to  the  same  trustees,  in  trust  for  his  son  Thomas,  for 
life,  and,  after  his  decease,  in  trust  for  all  the  children  of  that 
son  who  should  attain  twenty-one,  equally ;  but  if  his  son  should 
leave  no  such  child,  then  in  trust  for  Mary  Borton  for  life,  and 
after  her  death,  in  trust  for  all  her  children  who  should  attain 
twenty-one ;  and,  if  she  should  have  no  such  child,  then  in  trust 
for  the  testator's  brother,  Thomas,  for  life,  and,  after  his  death, 
in  trust  for  Thomas,  the  younger  son  of  his  brother,  for  life,  and 
after  his  death,  in  trust  for  all  the  children  of  Thomas  the 
younger,  who  should  attain  twenty-one ;  and  if  he  should  have 
no  such  child,  then  in  trust  for  the  testator's  brother,  Thomas, 
his  executors,  administrators  and  assigns.  And  the  testator  di- 
rected (hat  the  iirnber  or  wood  which  should  he  upon  his  real  estates 
or  any  qfthem^  shovM  Je,  from  time  to  time,  made  vse  of  for  repair- 
ing the  houses  thereupon,  or  otherwise  for  the  benefit  and  advantage 
of  his  estates  ;  or  that  the  same  should  be  sold,  and  the  money  arising 
fronn  the  sale  thereof  should  be  applied  in  the  mxmner  in  which  his 
personal  estate  was  thereinhefore  directed  to  be  applied. 

The  testator  died  in  1800.  Thomas,  his  son,  died  in  his  life- 
tune  without  issue.  Mr.  and  Mrs.  Borton  also  died  in  the  testa- 
tor's lifetime,  leaving  nine  children,  all  of  whom  attained  twenty- 
one.    The  testator  left  his  brother  Thomas  his  heir-at-law,  and 
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William  and  Thomas,  the  Bona  of  hia  brother  Thomaa,  him  sur- 
viving ;  and  after  his  death,  Thomas,  the  brother,  was  let  mi» 
the  receipt  of  the  rents  of  the  estates.  He  died  in  1816,  leaving 
William,  his  eldest  son,  his  heir,  and  Thomas,  his  youngCT  son, 
him  surviving. 

Thomas  the  younger,  was,  thereupon,  let  into  the  receipt  of 
the  rents.    He  had  several  children,  all  of  whom  attained 
[*77]    *twenty-one  in  his  lifetime.    He  died  in  1886.    His 
brother  William  died  in  1887. 

In  consequence  of  some  of  the  children  of  Thomas  Marshall 
the  younger,  having  died  leaving  in&nt  children,  a  private  act 
of  Parliament  was  obtained  in  1889,  by  which  the  estates  were 
vested  in  the  plaintiff,  freed  from  the  gifts,  devises,  bequests, 
uses,  estates,  limitations,  &c»,  declared  and  contained  in  the  will, 
in  trust  to  sell.  The  act,  however,  contained  a  clause  saving  the 
rights  of  all  persons  then  or  thereaiter  claiming  any  interest  in 
the  timber  or  wood  on  the  estates,  or  the  produce  thereof 

In  1840,  the  plaintiff  entered  into  a  contract  for  the  sale  of 
part  of  the  estates,  together  with  the  tirriber  and  underwood  thereon. 
The  purchaser  having  refused  to  complete  his  purchase,  the  bill 
in  this  cause  was  filed  to  compel  a  specific  peoformance  of  the 
contract. 

The  purchaser  alleged,  as  the  ground  for  refrising  to  complete 
his  purchase,  that,  as  the  trust  in  the  testator's  will  with  regard 
to  the  timber  and  wood  on  his  estates,  was  not  confined,  in  ex- 
press terms,  to  any  limited  period,  that  trust  operated,  iq  equity, 
as  a  perpetual  severance  of  the  timber  and  wood  from  the  estates  ; 
and  that  the  persons  entitled  to  his  residuary  personal  estate, 
would  be  entitled,  in  all  perpetuity  ^  to  so  much  of  the  timber  and 
wood  as  should  not  be  made  use  o^  from  time  to  time,  for  repair- 
ing the  houses  on  the  estates,  or  otherwise  for  the  benefit  and 
advantage  of  the  estates,  or  to  the  moneys  to  arise  firom  the  sale 
thereof 
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On  the  other  faaad,  the  yendois  contended  that  the  trost  or 
direction  as  to  the  timber  and  wood  on  the  estates,  had 
*long  since  determined;  but  that,  if  the  same  was  in-    [^78] 
tended  to  continue  forever,  it  was  rcid  in  law. 

Mr.  Wakefidd  and  Mr.  Charles  Hall  for  the  vendors,  cited  But- 
ler T.  Borton.{a)  They  said  that  that  case  arose  on  the  same  will 
as  the  present  case  did ;  but  that  Thomas  Marshall  the  younger, 
the  tenant  for  life  of  the  testator's  estates,  was  then  living;  and 
the  only  question  was,  who  was  entitled  to  the  timber  on  the  es- 
tates, at  thai  time;  and  that  it  appeared,  or  was  to  be  inferred 
fix>m  the  judgment  in  that  case,  that  Sir  John  Leach,  Y.  C,  con- 
sidered that  the  trust  or  direction  in  the  will  as  to  the  timber  on 
the  estates,  was  not  to  operate  any  longer  than  during  the  life  of 
the  then  tenant  for  life. 

Thb  Vict-Chanckllob  : — The  fexjts  of  that  case  are  not  very 
dearly  stated  in  the  report,  and  therefore  I  must  have  the  Begis- 
trar's  Book  produced. 

It  appeared,  from  the  Registrar's  Book,  that  the  bill  was  filed 
by  the  trustees  of  the  will  against  the  children  of  Mr.  and  Mrs. 
Borton,  and  also  against  William  and  Thomas  Marshall,  the  sons 
of  Thomas  Marshall,  the  testator's  brother,  and  the  children  of 
Thomas,  the  son.  It  stated  that,  shortly  after  the  testator's  death, 
the  trustees  caused  all  the  timber  on  the  devised  estates  which 
was  then  fit  to  be  felled,  to  be  cut  down  and  sold,  and  distributed 
the  proceeds  amongst  the  children  of  Mrs.  Borton :  that  the  chil- 
dren claimed  to  be  entitled  to  all  the  timber  and  urider- 
wood  upon  the  estates  which  had  *becomeJU  to  he  felled  since  [*79] 
the  testator's  death,  and  insisted  that  it  ought  to  be  felled 
and  sold  for  their  benefit :  whereas  Thomas  Marshall  the  young-% 
er,  and  his  children,  insisted  that  the  Bortons  were  only  entitled 
to  such  timber  as  the  plaintiff  had  caused  to  be  cut  down  as 
aforesaid,  or  to  the  moneys  arising  by  the  sale  thereof  The  bill 
frirther  stated  that  the  Bortons  had  recently  entered  on  the  es- 

(a)  » ICidd.  40. 
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tates  without  the  plaintiff'  permission,  and  had  cat  several  tim- 
ber trees  thereon,  and  had  carried  away  the  sama  The  bill 
prayed  that  the  will  might  be  established,  and  the  trusts  of  it 
performed,  and  that  the  rights  and  interests  of  all  parties  might 
be  declared;  and  that  an  account  might  be  taken  of  the  timber 
felled  by  the  Bortons,  and  that  they  might  pay  the  amount  of 
such  part  thereof  as  had  been  remored,  into  court:  andthatthey 
might  be  restrained  from  removing  or  cutting  down  any  of  the 
timber  remaining  on  the  estates. 

The  Marshalls,  in  their  answer,  said  that  the  distribution  of 
the  timber  money  amongst  the  Bortons,  took  place  in  1808,  and 
that  their  right  and  interest  to  any  money  to  arise  from  the  sale 
of  timber  on  the  estates,  ceased  on  such  distribution  taking  place; 
and  they  insisted  that  the  Bortons  had  no  right  whatever  to  the 
fmdenvood  on  the  estates. 

The  decree  was  as  follows : — ^This  court  doth  declare  that  the 
timber  and  wood  upon  the  real  estates  of  the  said  testator,  ought, 
from  time  to  time,  to  be  made  use  of  for  repairing  the  houses 
thereupon,  or  otherwise  for  the  'benefit  and  advantage  of  the  tes- 
tator's estates ;  and  that  what  timber  or  wood  shaU,  from 
[♦80]  *time  to  time,  not  be  required  for  the  purposes  aforesaid, 
ought  to  be  sold,  and  the  moneys  arising  by  the  sale, 
ought  to  be  applied  in  the  manner  directed  by  his  said  wilL 
Befer  it  to  the  master  to  take  an  account  of  the  timber  and  tim- 
ber-like and  other  trees  which  have  been  fisdlen  or  cut  down  from 
off  the  said  estates  under  or  by  means  of  the  plaintiffs  or  the  de- 
fendants, the  Bortons,  or  any  of  them :  and  let  the  said  master 
inquire  whether  such  timber  and  timber-like  trees  or  any  part 
thereof  were  wanted  for  repairing  the  houses  on  the  estates,  or 
otherwise  for  the  benefit  or  advantage  of  the  estates,  and  whether 
such  timber  or  timber-like  trees,  or  any  part  thereol^  were  so  ap- 
plied; and  whether,  at  the  time  of  cutting  down  any  such  timber 
or  timber-like  trees  which  were  not  applied  in  repairing  the 
houses  on  the  estates,  or  otherwise  for  the  benefit  or  advantage 
thereof  there  was  sufficient  lefb  on  the  estates  to  repair  the  houses 
thereon  from  time  to  time,  or  otherwise  for  the  benefit  and  ad- 


CASES  IN  CHANCEET.  80 

1842.— Sayeeter  ▼.  Bradley. 

vantage  of  the  estates:  And  the  said  master  is  to  inquire  whether 
the  same  was  proper  to  be  cut  in  a  due  course  of  management ; 
and  whether  there  is  any  timber  on  the  estates  fit  to  be  cut  in  a 
due  course  of  management;  and  whether  the  same,  or  any  part 
thereof  is  wanted  for  repairing  the  houses  upon  the  estates,  or 
otherwise  for  the  benefit  or  advantage  of  the  estates :  reserve 
further  directions  and  costs,  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  as  they  may  be  advised. 

Reg.  Lib.  A.  1819,  fol.  2688  b. 

The  Yice-Chakcellob,  after  perusing  the  decree,  said  that 
it  did  not  contain  any  declaration  as  to  the  duration  of  the  trust* 
respecting  the  timber  on  the  estates. 

♦Mr.  O.  R  Richards  and  Mr.  Faber,  for  the  defendant,  [*81] 
the  purchaser,  cited  Stanley  v.  White^{c^  and  Legh  v. 
Heald.iP)  and  they  read  the  following  passage  firom  L^yrcPa 
Oase.ic)  "If  I,  by  deed,  grant  all  my  trees  within  my  manor  of 
6.,  to  one  and  his  heirs,  the  grantee  shall  have  an  inheritance  in 
them  without  any  livery  and  seisin."  They  said  that  the  testator 
had  separated  the  inheritance  of  the  timber  from  the  inheritance 
of  his  estates,  as  the  authorities  referred  to  showed  he  was  at 
liberty  to  do ;  and  that  the  objection  on  the  ground  of  perpetuity, 
no  more  applied,  than  it  would  have  done  if  he  had  devised  a 
certain  part  of  his  estates  to  or  in  trust  for  the  parties  entitied  to 
his  personal  estate.  They  added  that,  if  the  question  was  even 
a  doubtful  one,  the  court  ought  not  to  compel  the  purchaser  to 
take  the  estate. 

The  Vicb-Chancellor  : — ^Though  the  ease  of  Butler  v.  Bor- 
lon^  as  reported  by  Mr.  Maddock,  does  not  represent  the  actual 
words  of  the  decree,  as  entered  in  the  Begistrar's  Book ;  yet  it 
does  not  substantially  £sl11  short  of  theuL  It  was  only  a  decree 
with  respect  to  the  then  existing  circumstances;  and  it  is  plain 
that  nothing  was  attempted  to  be  dealt  with,  except  the  timber 

(a)  14  Kast.  932.  (c)  1  Bvn.  h  AdoL  632. 

9)  11  Eep.  49  b. 


«1  CASES  IN  CHAITCEET. 

1842.--ailvefltor  r.  Bndlej. 

then  cut  and  fit  to  be  cut :  therefore  nothing  was  decided,  in  that 
case,  which  prevents  me  firom  saying,  at  a  different  time  and 
under  different  circumstances,  that  the  trust  has  altogether  ceased. 

Then  consider  what  are  the  circumstances.    All  the  tenants  for 
life  are  dead ;  so  that  the  trust  estate  of  inheritance  is 
[*82]    vested  in  the  children  of  Thomas  Marshall,  *the  younger 
son  of  Thomas,  the  testator's  brother,  as  tenants  in  com- 
mon in  tail.    Kthat  be  so,  they  might  file  a  bill  against  the  trus- 
tees, to  have  the  legal  estate  conveyed  to  them. 

The  clause  respecting  the  application  of  the  timber,  could  not 
be  intended  to  operate  after  the  death  of  the  tenants  for  life.  For 
it  would  be  inconsistent,  if  not  absurd,  to  say  that  a  person  should 
have  the  inheritance,  and  yet  that  there  should  be  a  perpetual 
trust  to  cut  timber  for  the  purpose  of  repairing  the  houses  on  the 
estate,  for  the  owner  of  the  inheritance.  When  the  inheritance 
vested  in  possession  of  adult  persons,  the  trust  ceased. 

I  must  say  it  is  a  very  clear  point,  and  that  the  purchaser  may 
safely  accept  the  titie.  Therefore  I  shall  declare  that  the  plain- 
HSb  can  make  a  good  titie ;  and  the  purchaser  must  pay  the  costs 
of  the  suit,  unless  some  arrangement  has  been  made  respecting 
them.(a) 

(a)  Previous  to  the  iostitation  of  the  suit,  l£r.  Duval,  Mr.  Brodie,  and  some  other 
«mhient  oonveyancers  were  oozusulted  as  to  the  validity  and  duration  of  the  trust  re- 
specting the  timber  on  the  estates.  Mr.  Duval,  who  advised  on  the  title  on  behalf 
of  the  purchaser,  said  that  it  was  diCQcult  to  decide  as  to  the  nature  of  the  interests 
of  the  parties  entitled:  that  it  might  be  considered  that,  in  equity,  the  inheritanoe 
of  the  lamber  was  severed  ftom  the  estate  and  vested  in  the  persons  who  became 
entitled  to  the  personal  estate.  The  other  learned  gentlemen  were  of  opinidh  either 
that  the  trust  was  void  for  remoteness  (which  it  seems  difficult  to  maintain,  after 
the  decree  in  BuUer  v.  Borton^  or  that  it  oeased  on  the  death  of  Thomas  Marshall  the 
younger. 
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•The  Attornet-Gbnebal  v.  Fitzgbbald.— Ex  pabtb    [*88J 

FrrZGEBALD  AND  OTHSBa 

Legacy  Duh/.— Charity.— JSat.  55  Geo.  Ill,  c  18^.— JSamp  AcL^ 

Construction. 

1843:  6th  Jane. 

ToBtefeor  gave  his  residiiary  estate  (which  amoimted  to  13,0O0L)  to  his  ezecoton^  ta 
be  by  them  appropriated  to  the  education  of  the  children  of  the  poor  in  Ireland, 
principally  those  in  or  abont  Limerick.  Held,  that  legacy  duty  as  payable  on 
theresidae. 

WiLLiAH  Leak7,  who  died  in  March,  1815,(a)  bequeathed  his 
reeidxiaiy  estate  and  effects  to  his  executors,  to  be  by  them  appro- 
priated to  the  education  of  the  children  of  the  poor  in  Ireland, 
principally  thoee  in  or  about  the  city  of  limerick,  or  as  they,  his 
executors,  should,  in  their  better  judgment,  deem  meet  to  give 
the  bequest  the  most  extensive  efficacy. 

The  testator's  residuary  estate  amounted  to  18,8877.  consols; 
and  the  court  having  approved  of  a  scheme  for  applying  that  sum 
in  the  establishment  and  maintenance  of  a  school,  to  be  called 
"  Leamy's  Free  School,"  for  the  education  of  the  poor  of  Lim- 
erick and  the  neighborhood,  and  of  aU  such  other  poor  in  Ireland, 
as  might  be  willing  to  take  advantage  thereof  certain  gentle- 
men residing  in  Ireland,  who  were  named  in  the  scheme  as 
governors  of  the  school,  presented  a  petition,  praying  that  the 
Accountant-General  might  be  ordered  to  transfer  the  stock  to 
iitiffOLffree  of  legacy  duty,  for  the  purpose  of  being  applied  in  car- 
rying the  scheme  into  effect 

The  question  was,  whether  the  stock  was  subject  to  legacy  duty 
or  not    That  question  mainly  depended  on  the  following  part  of 
the  schedule  of  duties  imposed  by  the  Stamp  act,  65  Cteo. 
m,  c  184:  "For  every  legacy,  *specific  or  pecuniary,    [*84] 
or  of  any  other  description,  of  the  amount  or  value  of 

(a)  It  did  not  qypear,  fh»n  the  petition,  where  the  t9«tator  ww  domioiled  at  his 
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201,  or  upwards,  given  by  any  "will  or  testamentsury  instrument 
of  any  person  who  shall  have  died  after  the  5th  of  April,  1805, 
either  out  of  his  or  her  personal  or  movable  estate,  or  out  of  or 
charged  upon  his  or  her  real  or  heritable  estate,  or  out  of  any 
moneys  to  arise  by  the  sale,  mortgage,  or  other  disposition  of  his 
or  her  real  or  heritable  estate,  or  any  part  thereof  and  which  shall 
be  paid,  delivered,  retained,  satisfied  or  discharged  after  the  81st 
of  August,  1815 :  and  also  for  the  clear  residue,  (when  devolving 
to  one  person,)  and  for  every  share  of  the  clear  residue  (when  de- 
volving to  two  or  more  persons)  of  the  personal  or  movable 
estate  of  any  person  who  shall  have  died  after  the  5th  of  April, 
1805,  (after  deducting  debts,  ftmeral  expenses,  legacies  and  other 
charges  first  payable  thereout,)  whether  the  title  to  such  residue 
or  any  share  thereof  shall  accrue  by  virtue  of  any  testamentary 
disposition,  or  upon  a  partial  or  total  intestacy,  where  such  resi- 
due or  share  of  residue  shall  be  of  the  amount  or  value  of  20t 
or  upwards,  and  where  the  same  shall  be  paid,  delivered,  retained, 
satisfied  or  discharged  aftier  the  81st  of  August,  1815,  (a  per 
centage  increasing  with  remoteness  of  consanguinity :)  and  where 
any  such  legacy  or  residue,  or  any  share  of  such  residue,  shall 
have  been  given  or  have  devolved  to  or  for  the  benefit  of  any 
person  in  any  other  degree  of  collateral  consanguinity  (than  is  in 
the  act  before  mentioned)  to  the  deceased,  or  to  or  for  the  benefit 
of  any  stranger  in  blood  to  the  deceased^  \GL  per  cent" 

As  the  8th  section  of  the  act  enacts  that  all  the  powers  and 
provisions,  clauses,  &c.,  contained  in  former  stamp  acts,  should 
extend  to  the  duties  granted  by  that  act,  the  following  sections 
of  86th  Geo.  HI,  c.  52,  were  referred  to  in  the  judgment : 

[*85]  *The  sixth  section  enacts : — "  That  the  duties  hereby 
imposed  shall,  in  all  cases  in  which  it  is  not  hereby 
otherwise  provided,  be  accounted  for,  answered  and  paid  by  the 
person  or  persons  having  or  taking  the  burden  of  the  execution 
of  the  will  or  other  testamentary  instrument,  or  the  administra- 
tion of  the  personal  estate  of  any  person  deceased,  upon  retainer, 
for  his,  her  or  their  own  benefit^  or  for  the  benefit  of  any  other 
person  or  persons,  of  any  legacy,  or  any  part  of  any  legacy,  or 
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of  the  residue  of  any  personal  estate,  or  any  part  of  such  residue, 
whidi  he,  she  or  they  shall  be  entitled  so  to  retain,  either  in  his, 
her  or  their  own  right,  or  in  the  right  or  for  the  benefit  of  any 
other  person  or  persons ;  and  also  upon  delivery,  payment,  or 
other  satis&ction  or  discharge  whatsoever  of  any  legacy,  or  of 
the  residue  of  any  personal  estate,  or  of  any  part  of  such  residue 
to  which  any  other  person  or  persons  shall  be  entitled." 

The  eleventh  section  enacts: — "  That  if  any  benefit  shall  be 
given,  by  any  will  or  testamentary  instrument,  in  such  terms 
that  the  amount  or  value  can  only  be  ascertained,  from  time  to 
time,  by  the  actual  application  for  that  purpose  of  the  fond  al- 
lotted for  such  purpose,  or  made  chargeable  therewith ;  or  if  the 
amount  or  value  of  any  benefit  given  by  any  will  or  testament- 
BJj  instrument,  cannot,  by  reason  of  the  form  and  manner  of  the 
gift,  be  so  ascertained  that  the  duty  can  be  charged  thereon  under 
any  other  of  the  directions  herein  contained ;  then,  and  in  every 
such  case,  such  duty  shall  be  charged  on  the  several  sums  of 
money  or  effects  which  shall  be  applied,  fix>m  time  to  time,  for 
the  purposes  directed  by  such  will  or  testamentary  inistrument, 
as  separate  and  distinct  legacies  or  bequests,  and  shall  be  paid 
out  of  the  ftmd  applicable  for  such  purposes,  or  charged  with 
answering  the  same." 

♦Mr.  Oooper  and  Mr.  C.  EUis  for  the  petitioners :— Your  [♦86] 
Honor  decided.  In  ike  Matter  ofFrancklirCs  Chmiy^ip)  (a 
case  nearly  resembhng  the  present,)  that  the  legacy  duty  did  at- 
tach. In  that  case  a  perpetual  annuity  of  502.  was  bequeathed 
to  the  poor  of  a  parish  in  Buckinghamshire,  to  be  laid  out  in 
bread,  and  distributed,  by  the  minister  and  churchwardens,  to 
the  most  needy  objects  in  the  parish ;  and  your  Honor  held  that 
the  legacy  was  liable  to  duty,  although  the  poor  were  so  nume- 
rous that  no  oAe  received  more  than  the  value  of  25.  per  annum. 
In  Ek  parte  Wilkin8an,{b)  the  testator  directed  his  residuary 

(a)  Ante,  YoL  HI,  p.  147 ;  8.  C^  3  Youn.  ft  Jenr.  544. 

(P)  1  Ciompt,  Mee&  &  Rosooe,  142.  Mr.  CJooper  read  the  arguments  and  judg- 
ment in  the  caae  cited,  at  considerable  length ;  and  also  the  judgment  of  the  Court 
of  Exchequer  Chamber,  aflOrming  the  dedaion  of  the  Court  of  Bxohequer.  Be* 
ported  fumk  AUomey-Omen^  v.  Nash^  1  Mees.  &  Welsby,  237. 
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estate  to  be  laid  in  the  fiinda  and  the  dividends  to  be  divided,  by 
his  executors,  amongst  poor  pious  persons,  male  or  female,  in 
sums  of  lOZ.  or  15t,  as  they  should  see  fit ;  and  the  question, 
which  was  argued  in  the  Court  of  Exchequer,  was,  whether  the 
residue  was  liable  to  legacy  duty.  In  the  course  of  the  argu- 
ment, the  case' in  ike  Matter  of  FraruMijCa  Charity  was  cited  and 
relied  upon  by  the  counsel  for  the  crown.  The  learned  barons^ 
however,  seem  not  to  have  entirely  approved  of  the  decision  in 
that  case ;  and,  in  the  case  before  them,  they  held  that,  as  the 
income  of  the  fund  was  to  be  distributed  in  sums  under  202.,  no 
legacy  duty  was  payable.  That  case,  therefore,  seems  to  be  at 
variance  with  the  decision  In  the  MaUer  of  FraruMirCa  Charity. — 
[T]^  Vice-Chanoellor  : — ^The  question  now  before  me  is  purely 

a  legal  one ;  why,  then,  should  it  not  be  decided  by  a 
[♦87]    court  of  law  ?] — ^All  *parties  will  be  satisfied  with  your 

Honor's  decision. — [The  Vioe-Changellob  : — ^Kthe  par- 
ties wish  it,  I  will  determine  the  question ;  but  I  shall  not  put 
myself  in  opposition  to  the  court  of  law.] — If  a  legacy  is  given, 
for  charitable  purposes,  to  a  corporation  or  to  a  society  not  in- 
corporated, so  that  the  application  of  the  legacy  is  left  entirely  to 
the  discretion  of  the  corporation  or  society,  there  the  duty  must 
be  paid ;  but  if  the  disposition  of  the  legacy  is  prescribed  by  the 
testator,  and  is  such  that  no  one  of  the  objects  of  his  bounty  can 
receive  a  benefit  firom  it  to  the  amoxmt  of  20t,  or  if  it  be  doubt- 
ful whether  the  benefit  will  be  to  that  amount,  then  the  duty  is 
not  payable.  Now,  in  this  case,  there  is  nothing  to  show  what 
amount  of  benefit  each  of  the  poor  scholars  will  receive.  The 
gift  is  not  made  to  any  corporation  or  society  already  in  exist- 
ence, but  the  charity  is  created  by  the  testator  himself.  If  it  ap- 
peared that  the  benefit  to  be  derived  by  each  of  the  poor  children 
would  amount  to  20Z.,  then,  according  to  the  decision  In  the  Mas- 
ter of  Wilkinson^  the  duty  would  become  payable  fix)m  time  to 
time.  In  that  case  the  amount  of  the  fund  was  known,  and  the 
mode  in  which  it  was  to  be  applied  was  pointed  out  by  the  tes- 
tator himself;  but,  here,  though  the  amount  of  the  fond  is  known^ 
it  is  impossible  to  say  what  amount  of  benefit  each  of  the  objects 
of  the  charity  will  derive  fi'om  it.  Consistently  with  what  fell 
from  the  judges  In  the  MajUer  of  Wilkinson^  the  court  cannot  oon- 
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eider  ike  executors  of  the  will  in  this  case  as  the  legatees ;  but  it 
must  consider  the  poor  scholars  (individuallj  and  not  as  a  class) 
to  be  the  le^tees;  and  then,  in  all  probability,  no  one  of  them 
will  derive  a  benefit,  from  the  bequest,  to  the  amount  of  20/. ; 
and,  if  that  be  so,  no  legacy  duty  is  payable. — [The  Vicb- 
Ghancbllob  : — The  poor  scholars  are  not  to  have  any- 
tiiing  in  liie  shape  of  money.  A  certain  *quantity  of  [*88] 
education  is  to  be  purchased  and  infused  into  their  minds ; 
but  there  is  to  be  no  actual  payment  of  money  to  them.  The 
money  must  be  considered  as  paid,  in  soltdo^  for  the  purpose  of 
creating  the  institution.] 

Mr.  Gkuie  appeared  for  the  executors  of  the  testator. 

Mr.  Ttci88  and  Mr.  Bomilly  appeared  for  the  crown ;  but— 

The  Vicb-Chancellor,  without  hearing  them,  said : — ^There 
is  a  material  distinction  between  the  case  In  the  Matter  ofFranch 
Ur^s  Charity,  and  the  case  In  the  Matter  of  Wilkinson. 

In  the  Matter  of  Franklin^ s  Charity,  there  was  a  gift  of  a  perpe- 
tual annuity  of  50?.,  to  be  disposed  of  in  charity.  In  the  case  In 
At  MaUer  of  Wilkinson,  the  judges  seem  to  have  considered  that 
there  was  a  gift  of  a  sum  in  gross,  which  was  at  once  to  be  dis- 
posed of  by  the  executors,  apparently,  as  if  it  was  not  a  charity. 
It  seems  to  me  that  that,  of  itself  furnishes  a  very  considerable 
difference  between  the  two  cases ;  because,  if  the  bequest  is  to  be 
considered  as  a  charitable  bequest  in  its  origin,  then  this  court 
must,  of  necessity,  have  a  dominion  over  the  subject  of  the  be- 
quest ;  and  this  court  will,  from  time  to  time,  determine  in  what 
manner  the  property  shall  be  employed;  and,  long  before  any 
person  participates,  the  legacy  must  be  paid. 

Now  it  appears  to  me  that,  with  respect  to  the  duly  of  legacies, 
the  matter  stands  in  this  way.    The  first  act,  I  believe, 
that  imposed  any  duty  at  all,  was  the  *2(Hh  Geo.  IH,  c.    [*89] 
28,  and  that  enacted,  generally,  that,  for  every  skin  or 
piece  of  vellum,  or  parchment,  or  sheet,  or  piece  of  paper,  upon 
which  any  receipt  or  other  discharge,  for  any  legacy  lefl)  by  any 

Vol.  im.  6 
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will  or  other  testamentary  instniment,  or  fin*  any  share  or  part 
of  a  personal  estate  divided  by  force  of  the  Statute  of  Distribu- 
tions or  the  custom  of  any  province  or  place,  should  be  engrossed, 
a  certain  amount  of  duty  should  be  paid.  It  mentioned  the  word 
"  legacy  "  generally.  Then  the  86  Geo.  lU,  c  62,  was  passed ; 
and  it  imposed  a  duty  with  reference  to  the  value  of  the  legacy, 
to  be  calculated  in  a  certain  way.  And  the  eleventh  section  of 
that  act  provides  for  the  case  where  the  benefit  is  given  in  such 
terms  that  the  amount  or  value  can  only  be  ascertained,  fix>m  time  to 
time,  by  actual  application.  That  is  one  case  which  that  section 
provides  for.  The  other  case  is :  '^  or  if  the  amount  or  value  can- 
not, by  reason  of  the  form  or  manner  of  the  gift,  be  so  ascertained 
that  tiie  duty  can  be  charged  thereon  under  any  other  of  the 
directions  herein  contained."  But  I  should  very  much  doubt 
whether  either  portion  of  this  section  applies  to  a  case  where  the 
whole  subject  of  the  bequest  must  be  taken  in  solido,  at  once,  for 
the  purpose  of  being  applied,  in  perpetuity,  in  some  manner 
that  may  be  such  that  no  one  individual  will  ever  participate  in 
the  subject  itself  but  will  have  a  benefit  which  results  from  the 
application  of  a  large  sum  of  money  in  some  given  manner,  not 
consisting  in  the  payment  of  money. 

Then  supposing  that  the  term  'legacy,"  which  is  a  general 
term  used  in  the  first  of  the  statutes,  is  to  be  taken  as  descriptive 
of  the  thingwhich  is  to  be  assessed  to  the  duty  in  the  subsequent 
statutes,  you  clearly  have  legacies  generally  assessable. 

[*90]  *Then,  for  the  purpose  of  assessment,  it  should  be 
considered  whether,  if  a  residue  is  given,  as  this  residue 
is  for  the  purpose  of  founding  a  school, — ^whether  that  gift  being 
for  the  benefit  of  some  portion  of  the  human  race,  it  does  not 
strictiy  come  within  the  description  of  a  legacy  given  for  the 
benefit  of  a  stranger  in  blood  to  the  deceased.  This  legacy  is 
for  the  foundation  of  a  school  for  the  benefit  of  the  poor  of  Ire- 
land within  a  certain  neighborhood :  and  my  opinion  is  that  it 
is  assessable  to  the  duty,  at  the  rate  of  ten  per  cent ;  because  it 
is  for  the  benefit  of  persons  strangers  in  blood  to  the  deceased. 
And«  moreover,  it  is  so  given  that  it  does  not  ML  within  the 
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deventh  section  of  tlie  86  Geo.  m,  or  within  the  leasoniog  of  the 
learned  judges  in  the  case  In  the  Matter  of  Wilkinson:  but  it  is 
given,  substantially,  in  the  same  maaner  as  if  there  were  now 
ftYJgting  a  school  for  the  education  of  the  children  of  tbe  poor 
in  or  about  the  city  of  Limerick,  and  the  legacy  were  given  to 
that  schooL 

It  seems  to  me  to  be,  in  substance,  tbe  same  thing,  wbetber 
&e  a^regate  sum  is,  at  once,  given  for  the  foundation  of  a 
school,  de  novo^  or  for  the  continuance  of  a  school  actually  in 
exiBtenoe.(a) 

(a)  8m  Tke  CmmmMoMn  </  CharitaXtU  Ikmaiiona  y.  Jhvenm^  on^  pi  14;  OranU 
▼.  The  A^tfoeah-OeMralf  poeL 


*C0OKE  V,  Crawpori).  [*91] 

Tmst  {DdegcUton  of.) — Vendor  and  Purchaser, — Title. 

1842:  12^  July. 

Testator  deviaed  his  raal  estates  to  A^  B.  and  C,  in  trust  that  they,  or  the  survivors 
or  BorvTvor  of  them,  or  the  heirs  of  the  sttrvivors,  should,  as  soon  as  oonveniently 
Bui^  be  after  his  decease,  but  at  their  discretion,  sell  tJie  same ;  and  he  em- 
poweied  them  and  their  heirs  to  make  contracts  with  and  tsonveyanoee  to  the  pnr- 
diaaers;  and  declared  that  the  receipts  of  them  or  the  survivors  or  survivor  of 
tbem,  or  the  heirs,  executors  or  administrators  of  such  survivor,  should  be  good 
iiflcfaarges  to  the  purchasen ;  and  he  directed  that  they,  their  heurs^  administrators 
and  aarigns^  should  hold  the  proceeds  of  the  sale  upon  certain  trusts.  A.  and  B. 
diaclaimed,  and  C.  abne  acted.  Ho  devised  the  estates  to  K.  and  N.  upon  the 
trusts  aflectmg  the  sameu  After  his  death,  IL  and  N.  agreed  to  sell  the  estates  to 
P.  Held,  that  IL  A  N.  were  not  entitled  to  execute  the  trust  lor  sale,  as  they 
were  the  devisees  and  not  the  heirs  of  C. 

Jhisiee. — Costs, 
If  an  estate  is  devised  to  A.  and  his  heirs  upon  certain  trusts;  A.  ought  not  to  de- 
vise the  estate,  but  ought  to  let  it  descend  to  his  heir.    If  he  devises  it,  his  assets 
Toght  to  bear  the  costs  of  the  getting  the  legal  estate  out  of  his  devisee. 

William  Hall,  by  his  will  dated  in  1836,  devised  his  estates 
in  Lincolnshire  to  his  son,  William  Hall,  and  to  John  Burkitt 
and  W.  Wooley,  upon  trust  that  they,  or  the  survivors  or  survi- 
vor qfthem,  or  the  heirs  of  such  survivor^  should,  as  soon  as  con- 
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reniently  miglit  be  after  his  decease,  but  at  their  discrai&n,  ^ 
his  said  estates,  either  by  public  auctioii  or  by  prirate  contract, 
and  either  altogether  or  in  iseveral  parcels,  for  such  price  or  prices 
as  they  Should  consider  the  value  thereof:  and,  for  the  purpose 
of  dfecting  any  and  every  such  sale,  he  empowered  his  trusteea 
and  their  heirs  to  enter  into  and  execute  aU  necessary  contracts^ 
conveyances  or  other  assurances  to  or  in  favor  of  the  purchaser 
or  purchasers  of  such  estates  respectively,  his,  her  or  their  ap« 
pointees,  heirs  or  assigns:    and  he  declared  that  the  written 

receipt  or  receipts  of  the  said  William  Hall  the  younger, 
[*92]    *John  Burkitt  and  William  Woolley,  or  of  the  survivara 

or  survivor  of  them,  or  the  heirs,  executors  or  administrators 
ofsmh  survivor,  should  be  good  discharges  to  the  purchasers: 
and  he  directed  that  his  trustees,  their  heirs,  executors  or  admin- 
istrators, should  stand  possessed  of  the  money  to  be  produced 
from  the  sale  of  his  real  estates,  upon  the  trusts  therein  men- 
tioned :  and  he  bequeathed  his  personal  estate  to  the  same  trus' 
tees,  upon  trust  that  they  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  should,  as 
soon  as  conveniently  might  be  after  his  decease,  at  their  discre- 
tion, call  in  and  convert  the  same  into  money :  and  he  directed 
that  his  trustees,  their  heirs,  executors,  administrators  aricfaaff^Tn^, 
should  hold  the  proceeds  of  his  real  and  personal  estate  upon  the 
trusts  therein  expressed :  and  he  appointed  the  trustees  the  exe- 
cutors of  his  will. 

The  testator  died  in  1886.  William  Hall,  his  son,  alone  proved 
his  will  and  entered  into  the  possession  of  his  real  estates.  Bur- 
kitt and  Woolley  renounced  the  probate  and  disclaimed  the 
trusts  of  the  will. 

William  Hall,  the  son,  continued  in  possession  of  the  estates 
until  his  death.  He  died  in  1841,  having  devised  all  the  estates 
which  were  vested  in  him  as  a  trustee,  to  the  plaintiff  and  their 
heirs,  subject  to  the  trusts  affecting  the  same.  A  few  months 
after  his  death,  the  plaintiffs,  in  performance  of  the  trust  for  sale 
contained  in  the  will  of  William  Hall  the  elder,  agreed  to  sell 
part  of  the  devised  estates  to  the  defendant    The  defendant  re- 


OASES  IN  CHANOEBY, 


1849.— Cooltje  V.  CrawMf 


foaed  to  comply  bia  piurclu^  on  tbje  ground  that  the  plaintiffii^ 
as  deviBees  under  the  will  of  William  Hall  the  younger,  could 
not  execute  the  trust  for  sale  contained  in  the  will  of  Wil- 
liam Hall  the  elder,  and  *could  not  made  a  good  title  or  [*93] 
give  a  good  discharge  for  the  purchase  money,  without 
the  ooDcurrenee  of  the  eeatuia  qya  trust  under  the  last  mentioned 
wilL 

Mr.  Stuart  and  Mr.  James  Parker  in  support  of  a  demurrer  put 
in  by  the  purchaser  to  a  bill  for  a  specific  performance  of  the  con- 
tract, said  ihat^  according  to  the  will  of  William  Hall  the  elder, 
a  discretion  as  to  the  time  and  manner  of  selling  the  devised  es- 
tates was  to  be  exercised ;  and  that  the  only  persons  in  whom 
that  discretion  was  reposed,  were  the  three  persons  named  as 
the  trustees,  or  the  survivors  or  survivor  of  them,  or  the  heirs  (not 
cssigns)  of  the  survivor  of  them. — [The  ViCiV-CHANCEHiOR:  The 
authority  to  enter  into  contracts  with  the  purchasers  and  to  exe- 
cute conveyances  to  them,  is  given  to  the  trustees  and  their  heirs.} 
The  word  "heirs,"  there  means  the  heirs  of  the  survivor.  It  is 
true  that  the  word  ^*  assigns"  occurs  in  a  subsequent  clause  in 
the  will;  but  no  discretion  is  given  to  the  trustees  by  that 
clause. 

In  Brad^rd  v.  Belfidd^ip)  your  Honor  held  that  a  trust  for 
sale  vested  in  A.  and  his  heirs,  could  not  be  exercised  by  an  as- 
fligu  of  A. ;  notwithstanding  assigns  were  mentioned  in  the  re- 
ceipt clause.  In  the  present  case  there  is  no  such  variance  be- 
tween the  trust  for  sale  and  the  receipt  clause:  the  one  is  con- 
sistent with  the  other.  In  Townshend  v.  Wilson^ib)  it  was  decided 
that  a  power  of  sale  given  to  three  persons  and  their  heirs,  could 
not  be  exercised  by  two  of  them  after  the  death  of  their  co-trus- 
tee, although  the  purchase  money  was  directed  to  be 
paid  to  the  three  donees  *of  the  power,  or  the  survivor  or  [^94] 
survivors  o/them^  or  the  executors,  administrators  or  as- 
signs of  such  survivor.  If  the  trust  in  this  case  can  be  exercised 
by  the  devisees  of  the  surviving  trustee,  it  might  have  been  ex- 

(8)  Ante,  Tol  II,  p.  264. 

(ff)  1  Bam.  &  Aid.  608,  and  3  Kadd.  261. 
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ercised  by  his  alienee  by  deed :  for  there  is  no  difference,  in  that 
respect,  between  an  alienee  or  assign  by  act  inkir  vivas,  and  an 
alienee  or  assign  by  devise.  HaU  v.  Dewe8,{a)  Cole  v.  Wade.{b) 
In  the  last  case  Sir  William  Grants  M.  R,  said  that,  wherever  a 
power  is  of  a  kind  that  indicates  personal  confidence,  it  must  be, 
prima  Jixcie,  nnderstood  to  be  confined  to  the  individual  to  whom 
it  is  given,  and  will  not,  except  by  express  words,  pass  to  others 
to  whom,  by  legal  transmission,  the  same  character  may  happen 
to  belong. 

Mr.  0.  Richards  and  Mr.  Jdh  in  support  of  the  will : — ^Accord- 
ing to  AdavM  V.  T(xwfUon,{c)  the  legal  estate  in  the  trust  tene- 
ments is  now  vested  in  the  devisees  of  William  Hall,  the  younger. 
It  is  clear  that  he  might  have  sold  those  tenements ;  and  the  only 
question  is  whetiier  his  devisees  have  not  the  same  power.  The 
discretion  as  to  die  tB!ne  and  mode  <^  sale,  is  given  to  the  trus- 
tees or  the  survivors  or  survivor  of  them,  or  the  heirs  of  such  sur- 
vivor;  and  the  power  of  entering  into  contracts  with  and  exe- 
cuting conveyances  to  the  purchasers,  is  given  to  the  trustees  and 
their  heirs.  It  is  plain,  therefore,  that  the  testator  intended  the 
discretion  to  be  exercised  and  the  ccmtracts  and  conveyances  to 
be  made  by  the  same  persons.  But,  according  to  the 
[*95]  argument  in  support  of  the  demurrer,  there  would  *be 
one  person  to  exercise  the  discretion,  and  another  to  exe- 
cute the  conveyances.  The  receipts  for  the  purchase  moneys 
are  to  be  given  by  the  trustees  or  the  survivors  or  survivor  of 
them,  or  the  heirs,  executors  or  administrators  of  such  survivor ; 
and,  in  the  very  next  clause,  he  speaks  of  assigns,  as  well  as 
heirs,  executors  and  administrators.  He,  therefore,  plainly  had 
in  his  contemplation  persons  who  might  be  nominated  by  the 
surviving  trustee.  Why  then  is  the  word  "  heirs^'  to  be  held  not 
to  include  haeredes  foK^  as  well  as  haeredes  nati:  why  is  it  to  be 
confined  to  the  latter?  It  would  be  most  inconvenient  to  hold 
that  one  person  is  to  perform  the  trust  for  sale,  that  another  is  to 

(a)  Jac  R6{k.  189.    In  j5a0  v.  Ikwe9,  Ijord  Eldon  diaapprcyred  of  the  dodaiMi  fxk 
Jbunuend  v.  Wiban,    See  2  Sugd.  on  Pow.  489  ei  Mf. 

(b)  16  Vea  21.    Bee  44  e<  m;. 
(g)  6Miidd.435. 
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execute  the  conyeyances  to  the  puTchaaers,  and  that  a  third  is  to 
give  the  reoeipts  to  the  purchasers.  Besides,  another  inconveni- 
ence might  arise  from  holding  that  the  trust  could  not  be  per- 
formed by  anj  person  except  the  hcLerea  ruUus.  The  person  fill- 
ing that  character  might  be  an  in&nt 

The  case  of  Bradford  y.  Bdfidd  is  dearlj  distinguishable  firom 
the  present ;  for,  in  that  case,  the  heir  of  the.  trustee  was  guilty 
of  a  breach  of  trust  in  conyeying  the  trust  estate  to  another  per- 
son. He  had  no  power  to  appoint  a  new  trustee  by  an  act  inkr 
vivos.  The  will  in  (hie  y.  Wade  was  of  a  yery  different  descrip- 
tion from  the  will  in  the  present  case.  The  trustees  were  not 
only  to  exercise  a  discretion  as  to  the  time  and  mode  of  selling 
the  testator's  property,  but  were  also  to  select  the  persons  amongst 
whom  the  proceeds  were  to  be  distributed  and  the  proportions 
in  which  they  were  to  take.  The  testator  eyidently  reposed  con- 
fidence in  the  trustees  personally :  and,  on  those  grounds,  Sir 
William  Crrant  held  that  the  persons  whom  the  suryiying 
trustee  had  appointed  to  execute  the  trusts  of  *the  testa-  [*96] 
tor's  will,  and  who  (it  must  be  remembered)  were  not 
the  persons  to  whom  he  had  thought  proper  to  entrust  the  man- 
agement of  his  own  property,  could  not  execute  the  trusts  at- 
tempted to  be  delegated  to  them.  That  learned  judge,  howeyer, 
did  not  decide  that  the  word  "  heirs,"  is  neyer  to  be  held  to  mean 
ihe  haereefactuSf  but  is,  in  all  cases,  to  be  confined  to  the  haeres 
nattia. 

The  Vicb-Chancellor  : — ^I  am  of  opinion  that  the  demurrer 
in  this  case  must  be  allowed ;  for  it  is  plain  that  the  persons 
whom  the  suryiying  trustee  has  thought  proper  to  appoint  to 
execute  the  trusts  of  the  testator's  will,  are  persons  to  whom  no 
authority  was  giyen  for  that  purpose  by  the  testator ;  and  there 
is  no  case  in  which  a  person  not  mentioned  by  the  party  creating 
the  trust,  has  been  held  entitled  to  execute  it 

I  haye  always  imderstood,  eyer  since  the  point  was  decided  in 
Hawkins  y.  Kemp^{ci)  (or,  rather  was,  as  the  judges  said  in  that 

(•)  3  East,  410. 
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case,  properly  abandoned  bj  the  defendant's  connBel,  as  not 
capable  of  being  oontended  for,)  that,  where  two  or  more  persons 
are  appointed  trustees,  and  all  of  them  except  one  renounce,  the 
trust  may  be  executed  by  that  one.  That  decision,  if  it  may  be 
so  called,  has  been  approved  of  by  Lord  Eldon  and  other  judges. 

Now,  in  the  present  case,  the  testator  has  devised  his  estates 
in  the  county  of  Lincoln,  to  his  son,  William  Hall,  and  his 
friends,  James  Burkitt  and  William  Woolley,upon  trust 
[*97]    that  they  and  the  survivors  or  *survivor  of  them,  or  the 
^  heirs  of  such  survivor,  should,  as  soon  as  conveniently 

might  be  after  his  decease^  but  at  their  discretion,  sell  his  estates 
either  by  public  auction  or  by  private  contract,  and  either  al- 
together or  in  parcels,  for  such  price  or  prices  as  they  should 
consider  the  value  thereof;  and,  for  the  purpose  of  eflfeeting  any 
and  every  such  sale,  he  has  empowered  his  trustees  and  their 
heirs  to  enter  into  and  execute  all  necessary  contracts,  convey- 
ances and  other  assurances  to  or  in  favor  of  the  purchaser  or  pur- 
chasers of  his  estates.  Then  he  proceeds  to  declare  that  the 
written  receipt  or  receipts  of  the  trustees,  or  of  the  survivors  or 
survivor  of  them,  or  the  heirs,  executors  or  administrators  of 
such  survivor,  shall  be  good  discharges  to  the  purchasers. 

It  is  observable  that  the  testator  has  not  used  the  word  "  assigns" 
either  in  the  clause  in  which  he  has  created  the  trust  for  sale,  or 
in  either  of  the  two  clauses  that  follow  it,  in  which  he  points  out 
the  machinery  by  which  the  sale  is  to  be  eflfected.  He  does  not 
introduce  that  word  until  he  begins  to  speak  of  something  that 
is  to  be  done  after  the  sale  has  taken  place,  that  is  imtil  he  de- 
clares the  trusts  upon  which  the  proceeds  of  the  sale  are  to  be 
held.  Therefore,  it  is  plain  that,  when  William  Hall,  who,  by 
the  disclaimer  of  Burkitt  and  WooUey,  became  the  sole  trustee, 
thought  fit  to  devise  the  legal  estate  that  was  vested  in  him,  he 
did  an  act  which  he  was  not  authorized  to  do. 

And  here  I  must  enter  my  protest  against  the  proposition, 
wliich  was  stated  in  the  course  of  the  argimient,  that  it  is  a  bene- 
ficial thing  for  a  trustee  to  devise  an  estate  which  is  vested  in  him 
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in  that  character.  M  j  opinion  is  that  it  is  not  beneficial  to  the 
testator's  estate  that  he  should  be  allowed  to  dispose  of  it 
%Q  whomsoeyer  *he  may  think  proper;  nor  is  it  lawful  [*98] 
for  him  to  make  any  disposition  of  it  He  ought  to  per- 
mit it  to  descend ;  for,  in  so  doing,  he  acts  in  accordance  with 
the  devise  made  to  him.  If  he  devises  the  estate,  I  am  inclined 
to  think  that  the  court,  if  it  were  urged  so  to  do,  would  order  the 
oofite  of  getting  the  legal  estate  out  of  the  devisee,  to  be  borne  by 
the  assets  of  the  trustee.  I  see  no  substantial  distinction  between 
%  conveyance  by  act  inter  vivos^  and  a  devise ;  for  the  latter  is 
nothing  but  a  post  mortem  conveyance ;  and  if  the  one  is  unlaw- 
ful, the  other  must  be  unlawfdL 

It  appears  to  me  that,  as  my  decision  in  Bradford  v.  Belfidd 
has  been  acquiesced  in,  the  question  raised  by  the  demurrer  in 
this  case  is  concluded  by  that  decision :  but,  if  it  is  not,  then  the 
authority  of  Townsend  v.  Wilson  is  binding  on  the  point.  And 
my  opinion  is  that  the  plaintiflfe,  who  may  be  properly  called  the 
assigns  of  William  Hall,  the  sole  acting  trustee  of  the  testator's 
win,  are  not  the  persons  to  execute  the  trusts  of  that  will :  con- 
sequently, I  shall  allow  the  demurrer. 


*Ceesy  V.  BBAVAN.(a)  •    [*99] 

Plamiiff.-^Injunciionn 
1842:  16th  July. 

A  plaintiff  who  has  obtained  the  oommon  injanoUon,  cannot  irostain  it  on  groonds 
contained  in  the  answer,  but  not  stated  in  his  bilL 

The.  bill  in  this  case  was  filed  for  the  purpose  of  having  a  bond 
delivered  up  to  be  cancelled,  on  flie  groimd  that  it  had  been 
wholly  paid,  and  for  an  injunction  to  restrain  an  action  at  law 
thei^on.  The  bill,  however,  made  no  case  for  taking  the  accounts 
prayed  by  it,  on  the  ground  of  their  being  complicated. 

(a)  The  reporter  is  indebted  to  his  friend,  Mr.  Beevan,  for  the  above  report. 
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The  common  injimctioii  was  obtained  for  want  of  answer. 

The  defendant  afterwards  put  in  his  answer,  in  which  he  stated 
circumstances  and  accounts  of  some  complexity,  which  showed 
that  a  large  sum  was  stiU  due  on  the  bond. 

Mr.  Wakefield  and  Mr.  Faher  for  the  plaintiff  now  showed 
cause,  upon  the  merits  confessed  in  the  answer,  against  dissolving 
the  injunction,  and  contended  that  it  appeared,  from  the  answer, 
that  the  accoimts  were  of  that  complicated  nature  that  they  could 
not  be  properly  taken  except  in  a  court  of  equity. 

Mr.  Bethell  and  Mr.  Beavan^  for  the  defendant,  insisted,  amongst 
other  arguments,  that  it  was  not  competent  for  the  plaintiff  to 
sustain  the  injunction  on  grounds  not  raised  by  the  bill. 

Mr.  WaJceJield  in  reply. 

[*100]        *The  Viob-Chanoellob:— The  case  before  me  for 
consideration,  is  whether  the  rule  nisi  should  be  made 
absolute. 

Now  one  must  consider  what  is  the  case  which  the  plaintiff 
has  chosen  to  make,  and  what  is  the  admission  of  that  case  on 
the  answer ;  because,  if  the  plaintiff  chooses  to  select  a  set  of  cir- 
cumstances as  constituting  his  case,  and  the  defendant,  on  his 
answer,  represents  that  the  facts  of  the  case  were  totally  different^ 
and  are  such  as  he  represents  on  lus  answer,  this  court  will  not 
allow  the  plaintiff,  in  opposition  to  his  own  case  on  the  bill,  to 
speculate  on  the  facts  which  are  stated  in  the  defendant's  answer, 
and  say  that,  out  of  them,  an  equity  arises  which  he  has  not 
thought  proper  in  the  first  instance  to  adopt  In  the  case  of  the 
executors  of  Mr.  Plowden  against  a  person  who  was  Mr.  Wake- 
fidd\s  client,  a  case  of  a  given  kind  was  stated  on  the  bill  The 
defendant  put  in  an  answer,  certainly  stating  some  very  strong 
circumstances,  and  on  which  one  might  have  thought  that,  if  they 
had  been  only  adopted  by  the  plaintiff  in  his  bill  and  confessed 
by  the  defendant,  there  would  have  been  a  clear  case  for  an  in- 
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juDcdon  against  the  defendant.  But  what  happened?  The 
matter  was  opened  to  me  as  if  the  case  between  the  parties  was 
the  case  in  the  answer ;  whereas  the  very  first  observation  made 
to  me  by  the  defendant's  counsel;  was  that  the  case  stated  for  the 
plaintiff  was  that  described  in  the  answer,  but  it  was  not  the  case 
allied  on  the  bill.  What  was  actual]  j  dome  ?  I  dissolved  the 
inj auction;  and  then  the  bill  was  amended^. abandoning  the 
original  case  and  substituting  the  case  whidx^tiie  defendant  had 
put  on  his  apswer :  after  which,  when  an  application  .was  made 
to  me,  I  of  course  granted  an  injunction. 

*Now  this  present  bill  has  not  at  all  raised  the  points  [*1(4} 
which  have  been  discussed  before  me  to  day ;  because, 
after  stating  some  of  the  preliminary  &cts  about  which  there  is 
no  dispute,  it  states  that  the  last  mentioned  bond  was  fully  satis- 
fied. The  defendant,  by  his  answer,  gives  a  positive  denial  to 
all  this,  following  the  very  language  of  the  bill ;  and  then  he  re- 
presents that  various  orders  were  made  by  the  court  in  France : 
and  there  being  no  averment  at  all  in  the  bill  respecting  those 
orders,  prima  Jkcie,  that  is  a  sufficient  statement  that  they  were 
made  and  were  binding,  and  that  they  were  made  by  a  court  of 
competent  authority. 

If  the  plaintiff  thinks  that,  by  means  of  the  statements  which 
the  defendant  has  put  on  his  answer,  if  put  on  his  bill  and 
adopted  as  his  case,  and  by  reasoning  on  them,  he  can  show  that 
he  has  an  equity,  let  him  do  so.  All  that  I  can  say  is  this,  that 
as  the  plaintiff  has  thought  proper,  for  the  purpose  of  this  discus- 
sion, to  misstate  his  case,  and  as  the  defendant  has  altogether 
denied  the  case  made  by  the  plaintiff's  bill,  my  opinion  is  that 
the  order  must  be  made  absolute. 
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[*102]  *Chester  v^efiiPWiCK. 

Appoinfai^^— Power. 

1842:  8th  July.  .••*••;/•.* 

Testator  gave  7,0002.  stock  ^(nsA^  in  trust  to  pay  the  dividends  to  his  son  for 
life,  and  after  his  deat)^*^•(^  the  capital  and  dividends  to  and  amongst  all  his 
children,  at  such  ti|^€^6i&nes,  age  or  ages,  and  in  such  proportions,  manner  and 
form,  and  for  s\lbh  intetfts  and  purposes  in  all  respects,  as  the  son  should  i^point; 
and,  in  dQ^uflJ;  oC«ppointmeni,  to  pay  and  divide  the  same  nnto  and  equally 
among8t,aU*^*children,  as  they  should  severally  attain  twenty*one^  and,  in  the 
mQa{itifttP*i(>  &PP^7  ^^^®  dividends  for  their  maintenance  as  the  trustees  should 
«^iAlJfit.*    The  son,  by  his  wUl,  directed  that  the  stock  should  not  be  divided 

*.**IUQP<^gst  his  children  until  their  mother's  death,  and  that  she  should  reoeive  the 

••^  dividends  during  her  life,  and  apply  the^same,  m  the  exercise  of  her  sound  discre- 
tion, for  the  best  interest  and  advantage  of  his  children,  and  that,  on  her  death, 
the  capital  should  be  divided  amongst  the  children  in  certain  proportions.  The 
son  left  eleven  children,  some  of  whom  were  adult 

Held,  that  the  son's  will  was  not  a  good  execution  of  the  power,  so  fhr  as  it  directed 
Ihe  dividends  of  the  stock  to  be  paid  to  his  wife  dming  her  life. 

William  Chester,  by  ids  will  dated  the  15th  of  June,  1812, 
gave  7,000Z.  consols  to  trustees,  in  trust,  to  pay  the  dividends 
to  his  son  for  life,  and,  after  the  son's  decease,  upon  trust  to 
pay  the  capital  and  the  dividends  thereof,  to  and  amongst  all 
his  children,  at  such  time  or  times,  age  or  ages,  and  in  such 
proportions,  manner  and  form,  and  for  such  intents  and  pur- 
poses in  all  respects  as  the  son  should,  by  deed  or  will,  appoint; 
and,  in  de&ult  of  appointment,  upon  trust  to  pay  and  divide  the 
same  unto  and  equally  amongst  all  the  children,  as  and  when 
they  should  attain  twenty-one  being  sons,  or  at  that  age  or  on 
their  marriage  being  daughters ;  and  in  the  meantime  to  apply 
the  dividends  for  their  maintenance,  education  and  support,  or 
placing  them  out  in  the  world  in  such  manner  as  the  trustees 
should  think  fit:  and  the  testator  empowered  the  trustees  to  ap- 
ply all  or  any  part  of  each  child's  proportion  of  the  capital,  du- 
ring his  or  her  minority,  in  the  advancement  or  placing  out  in 
the  world  of  that  child,  as  they  should  think  would  tend  to  his 

or  her  benefit  and  advantage :  and  he  directed  that,  in 
[♦103]    defiiult  of  appointment  by  his  *son,  the  children  should 

take  a  vested  interest  in  the  capital  as  and  when  they 
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should  attain  twenty-one  being  sons,  or  at  that  age  or  on  iheir 
marriage,  being  daughters. 

The  testator  died  on  the  12th  of  February,  1816. 

The  Q(m^  by  his  will  dated  the  13th  March,  1886,  after  expre^- 
ing  his  wish  that  such  of  his  daughters  as,  at  his  death,  should 
be  unmarried,  and  also  his  youngest  son,  should  remain  under 
the  guardianship  of  their  mother ;  directed,  in  order  that  their 
mother  might  be  better  enabled  to  extend  her  care  and  protec- 
tion to  them,  and  in  conformity  with*  the  powers  vested  in  him 
by  his  Other's  will,  that  the  7,000/.  stock  should  not  be  divided 
amongst  his  children  as  they  shotdd  severally  attain  twenty-one^  hut 
thai  the  division  thereoj  should  not  take  place  until  <zfter  the  decease 
of  their  mother,  and  that  she  should  receive  the  dividends  for  her 
Ufi^  and  apply  the  same,  in  the  exercise  of  her  sound  discretion,  for 
the  best  interest  and  advantage  of  his  children:  and  he  also  directed 
that,  after  the  death  of  his  wife,  the  sum  of  6,000^  of  the  consols 
should  be  equally  divided  amongst  his  five  youngest  children, 
with  benefit  of  auryivorship  amongst  them  whenever  they  should 
attain  twenty-one  being  sons,  or  on  their  marriage  being  daugh- 
ters, and  that  the  interest  should  be  applied,  during  the  minority 
of  each  of  them,  for  his  or  her  maintenance  and  education,  and 
that  after  the  death  of  their  mother,  the  remaining  2,0002.  of  the 
consols  should  be  divided  amongst  his  sLi  eldest  children,  in 
manner  following,  (tiiat  is  to  say,)  to  his  eldest  son  Edward  Wil- 
liam Chester,  1,500Z.  consols,  to  Eobert  Chester,  50?.  consols,  to 
Charlotte  Copleston,  50Z.  consols,  to  Caroline  Dartwell,  lOOi.  con- 
sols, to  Louisa  Blenkinsop,  50Z.  consols,  and  the  remain- 
ing *250?.  consols  to  Emma  Wapshaw ;  and  that,  in  the  [*104] 
event  of  the  death  of  either  of  the  legatees  of  the  five 
last  mentioned  sums  before  the  period  assigned  for  the  payment 
of  the  same,  such  sum  or  sums  should  be  paid  to  his  youngest 
son,  or,  in  case  of  his  death,  to  the  youngest  of  his  surviving 
children :  and  he  ftirther  directed,  in  the  full  confidence  which  he 
had  in  the  sound  discretion  and  judgment  of  his  wife,  that,  pro- 
vided it  should  appear  to  her  that  the  interest  and  advantage  of 
his  children  generally,  or  of  any  one  of  them  in  particular, 
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woTild  be  promoted  by  the  payment  of  his  or  her  proportion  of 
the  moneys  derived  by  his  will,  before  the  decease  of  his  wife, 
then  the  trustees  of  his  &ther'8  will,  (with  the  desire  and  instruc- 
tion of  his  wife  to  them  communicated  in  writing,)  should  pay 
over  to  such  child  or  children,  the  share  or  shares  to  which  such 
child  or  children  should  be  severally  entitled  by  his  wilL 

William  Chester,  the  son,  died  on  the  14th  of  March,  1836, 
leaving  eleven  children*  seven  of  whom  were  of  age  when  the 
biU  was  Sled. 

The  bill  was  filed  by  all  the  children,  in  May,  1842 ;  and,  after 
stating  as  abovcj  it  alleged  that  the  trustees  of  their  grandfether's 
will,  with  the  consent  of  such  of  the  plaintiflfe  as  were  of  age, 
had  paid  the  whole  of  the  dividends  of  the  stock,  up  to  the  5th 
of  January,  then  last,  to  the  plaintiff'  mother,  for  the  mainten- 
ance, education  and  support  of  their  children  who  were  under 
age,  all  of  whom  resided  with  her :  that  doubts  having  been  en- 
tertained, whether  the  appointment  made  by  the  will  of  William 
Chester,  the  son,  was,  in  all  respects,  a  valid  execution  of  the 
power  vested  in  him  by  his  &ther's  will,  so  fer  as  re- 
[*105]  garded  the  appropriation  of  the  dividends  of  the  *stock 
and  the  postponement  of  the  payment  of  the  capital,  the 
trustees  had  declined  to  make  any  further  payment  of  the  divi- 
dends or  to  deal  with  the  capital  without  the  direction  of  the 
tjpurt:  and  the  plaintiffs  submitted  that  the  direction,  contained 
in  the  will  of  William  Chester  the  yoimger,  for  postponing  the 
payment  of  the  shares  of  the  stock  appointed  by  him  to  his  chil- 
dren, was  inoperative,  and  that  such  shares  were  payable,  imme- 
diately, to  such  of  the  pladntifi^  as  were  adult,  and  that  the  shares 
of  the  infent  plaintiflfe  would  be  payable  on  their  attaining 
twenty-one,  or,  as  to  such  of  them  as  were  females,  on  their  mar- 
riage, although  their  mother  might  be  then  living. 

The  bill  prayed  that  the  trusts  of  the  will  of  William  Chester 
the  elder,  might  be  performed  under  the  direction  of  the  oourt^ 
having  regard  to  the  appointment  or  intended  appointment  made 
by  William  Chester  the  younger,  and  that  the  trustees  might  be 
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directed  to  pay  the  dividends  of  the  stock  which  had  accrued 
since  the  6th  of  January  last,  on  the  shares  of  such  of  the  plain- 
tiff as  were  adult^  to  them,  and  also  to  pay  to  them  the  shares 
of  the  capital  appointed  to  them  by  their  father's  will:  and  to 
pay  &e  residue  of  the  dividends  to  the  mother  of  the  plaintifi^ 
for  the  maintenance  and  education  of  such  of  them  as  were  in- 
puts and  unmarried :  and  that  the  trustees  might  be  directed  to 
pay  and  apply  all  future  dividends  o^  and  all  the  capital  of  the 
shares  of  such  of  the  plaintiffs  as  were  infimts,  as  the  court  should 
think  proper,  aceording  to  the  trusts  affecting  the  same  under 
ihetwo  wills. 

Mr.  Bethell  and  Mr.  Olmse^  for  the  plaintiff,  said  that 
by  the  fether's  will,  the  stock  which  was  the  *subject  of  [*10e] 
the  power,  was  to  be  divided  amongst  the  son's  children, 
al  stich  time  or  tiling  as  the  son  should  appoint ;  and,  therefore, 
the  son  was  justified  in  postponing  the  division  until  after  his 
wife's  death ;  that  the  direction  respecting  the  dividends  of  the 
stock  was  not  liable  to  the  objection,  delegcUus  non  potest  delegare; 
for  they  were  to  be  applied  for  the  benefit  of  the  persons  who 
were  objects  of  the  power ;  and  the  mother  could  not  withhold 
a  single  shilling  £rom  them,  nor  was  any  discretion  given  to  her 
as  to  the  objects  or  the  quantity  of  interest  that  they  were  to 
take ;  and  that  the  words :  "  in  the  exercise  of  her  sound  discre- 
tion ;"  did  not  at  all  affect  the  validity  of  the  appointment,  as 
they  were  implied  in  the  direction  to  apply  the  dividends  for  the 
maintenance  of  the  children ;  and,  if  the  discretion  was  not 
soundly  exercised,  the  court  would  control  it.  Ingram  v.  In- 
gram ;{p)  Alexander  v.  AlexanderSp) 

Mr.  Jones  appeared  for  the  defendants,  who  were  the  trustees 
of  the  stock  and  the  mother  of  the  plaintifife ;  but — 

The  Yic£-Chanc£LLOR,  without  hearing  him  said,  shortly : 
It  appears  to  me  to  be  totally  void. 

The  decree  declared  that  the  will  of  William  Chester,  the  son, 

(a)  2  Atk.  88.  (6)  2  Vez.  640. 
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was  not  a  good  appointment  under  the  power  given  by  the  will 
of  William  Chester,  the  father,  so  &r  as  the  will  of  the  son 
directed  the  income  of  the.  fund  in  question  to  be  paid  to  the  de- 
fendant Mary  A  Tin  Chester  during  her  life ;  and  that,  as  to  the 
income  of  the  fond  during  the  life  of  the  mother,  ihe 
[*107]  same  was  'payable  under  the  limitation  in  defeult  of  ap- 
pointment contained  in  the  will  of  the  father.  The  de^ 
cree  then  ordered,  tvith  ike  consent  of  the  seven  aduU  children^  ihat 
seven  elevenths  of  the  dividends  of  the  fond  should  be  paid  to 
the  defendant  Mary  Ann  Chester,  for  the  miintenance  of  the 
four  infant  plaintiffii,  until  further  order,  and  that  the  remaining 
four  elevenths  should  be  paid  to  her  for  the  same  purpose. 

Reg.  Lib.  A.  1841,  fo.  1854  b. 


♦Trevor  v.  Trevor.  [*108] 

WiU. — Constnuction. — "  Issue  in  Tail  Mdk.^^ 

1842 :  2ath,  25th  and  27th  July. 

Testator  devised  his  estates  to  trostees,  in  trust  to  settle  and  oonvey  the  same  to  the 
use  of  or  in  trust  for  G.  R.  (who  had  then  no  issue)  for  life,  without  impeachment 
of  waste,  with  remainder  to  his  issue  in  tail  male,  in  strict  settlement 

Held,  that  the  words  "  in  tail  male  "  were  descriptiye,  not  of  tiie  issue,  hut  of  the  hi- 
terest  that  they  were  to  hare ;  and  that  the  estates  ought  to  be  settled  on  G.  R. 
for  life,  without  impeachment,  ftc^  with  remainders  to  his  sons,  suooessiyely,  in 
tail  male,  with  remainder  to  his  daughters  as  tenants  in  common  in  tail  male,  with 
cross  remainders  in  tail  male. 

ConstrucHon. — JoitUure. — I\)wer. 

Testator  directed  a  settlement  to  be  made  of  his  estates,  and  a  power  to  be  inserted 
in  it,  enabling  the  tenant  for  life  to  jointure  any  wife  or  wives,  at  one  or  sevenl 
times,  to  the  extent  of  one-fifth  part  of  the  then  ordinary  annual  rental  of  the 
estatea  Held,  that  the  settlement  ought  to  authorize  the  tenant  for  life  to  chaige 
the  estates  with  a  dear  yearly  rent  charge,  not  exceeding  one-fifth  of  the  yearly 
rent  of  the  estates  payable  at  the  time  of  creating  the  charge. 

'  Will-^0(m8truction.----'Shifling  Clause. 

Testator  made  two  willa^  one  of  his  estates  in  Sussex,  and  the  other  of  his  estates  in 
Bedfordshire.  By  the  latter,  he  devised  those  estates  to  trustees,  in  trust  to  settle 
them  on  Qt.  R.,  who  was  heir  to  the  barony  of  D.,  for  life,  with  remainder  to  his 


CASES  IN  CHANCEEY  108 

1842.— Trayor  t.  T^revor. 

ioRM  in  taa  male,  in  Btriet  settlenieDt:  "  Upon  lihe  like  oonditicm  to  that  I  haTe 
made  in  mj  will  of  my  Suaeex  estates,  bo  far  as  the  change  of  circomstancos  will 
permit,  that  the  said  estates  shall  go  over  to  the  party  next  entitled,  on  the  per- 
aon  for  the  tame  being  possessed,  becoming  entitled  to  the  barony  of  D."  Held, 
regafd  being  had  to  the  win  of  the  Sussex  estates,  that  the  succession  of  a  dilld 
or  aay  male  issae  of  a  child  of  G.  B.  to  the  barony,  ought  not  to  exclude  that 
child,  or  his  issue  male,  from  the  enjoyment  of  the  Bedfordshire  estates,  unless 
some  other  chUd,  or  the  issue  male  of  some  other  child  of  G.  B.  were  in  existence^ 
to  whom  thoee  estates  might  go  over. 

IVW*--ObttS^7ii0<um.— /SA^^Iih^  Clause.'-Name  and  Amu, 

Toitator  direoted  his  estates  to  be  settled  on  G.  B.  Ibr  life,  with  remainder  to  his 
iflBiie  in  taU  male,  in  strict  settlement ;  upon  condition  that  all  persons  from  time 
to  time  to  oome  into  possession  of  the  estates,  should  take  and  use  the  name  and 
arms  of  T.  Held  that  the  estates  ought  to  be  settled  on  G.  B.  for  life,  with  re- 
mainder to  his  sons,  successively,  in  tail  nude,  with  remamder  to  his  daughters  as 
teDaals  in  oommoa  in  tail  male,  with  croes  remiiii^ders  in  tail  male ;  and  that  the 
pvoviso  to  be  inserted  in  the  settlement,  as  to  taking  the  name  and  arms,  and  fo 
giving  over  the  estates  on  de&ult,  ought  to  be  so  expressed,  as  to  take  away  the 
estates  from  the  defaulting  party  and  his  descendants  only;  that  is,  if  a  grandson 
of  G.  B.  were  the  defkdting  party,  the  consequence  ought  not  to  extend  to  the 
gnmdsoQ's  brotheiB. 

Viscount  Hampden,  being  seised  of  real  estates  in  Sussex 
and  in  Bedfordshire,  and  being  possessed  of  personal  es^ 
tate  to  a  laige  amount,  made  three  separate  ^wiUs ;  one  [*109] 
relating  to  his  Sussex  estates,  another  to  his  Bedford- 
shire estates,  and  the  third  to  his  personal  estate.  By  his  will 
relating  to  his  Sussex  estates,  which  was  dated  the  6th  of  Sep- 
tember, 1824,  he  gave  all  his  estates  in  that  coupty  to  the  Hon- 
orable Henry  Brand  for  his  life,  or  until  he  should  succeed  to 
the  barony  of  Dacre,  then  enjoyed  by  his  brother,  Thomas  Lord 
Dacre,  without  impeachment  of  waste,  except  spoil  or  destruo* 
tion,  or  voluntary  or  permissiye  waste  in  houses  and  buildings, 
with  power  to  lease  any  part  of  the  estates  for  twenty-one  years 
i&  possession,  at  rack  rents;  and,  after  his  decease  or  his  suc- 
ceeding to  the  barony  of  Dacre,  the  testator  gave  the  estates  to 
Thomas  Brand,  the'  eldest  son  of  Henry  Brand,  for  life  ox  until 
he  should  succeed  to  the  barony  of  Dacre,  with  like  power  of 
leasing  and  without  impeachment  of  waste  except  as  aforesaid; 
and,  after  the  determination  of  the  estate  of  Thomas  Brand  in 
his  lifetane  by  any  other  means  than  his  succession  to  thQ  barony 
.    YouXIEL  7 
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of  Dacre,  the  testator  gave  the  estates  to  trustees,  during  his  life 
or  until  he  should  succeed  to  the  barony  of  Dacre,  upon  trust  to 
preserve  contingent  remainders ;  and,  after  his  decease  or  his 
succeeding  to  such  barony,  to  his  first  and  other  sons  successiyelj 
in  tail  male,  and,  in  default  of  such  issue,  to  Heniy  Brand,  his 

heirs  and  assigns  forever.  Provided  that,  whenever  any 
[*110]    son  of  Thomas  Brand  or  his  *issue  male  should  succeed 

to  the  barony  of  Dacre,  the  estate  of  the  person  so  suc- 
ceeding thereto  (provided  that  there  should  be  then  in  existence 
any  other  son  or  issue  male  of  any  other  son  of  Thomas  Brand) 
should  determine  in  like  manner  as  if  the  son  of  Thomas  Brand, . 
who,  or  whose  issue  male  should  so  succeed  to  the  barony,  were 
not  only  actually  dead,  but  as  if  there  were  also  an  utter  fidlure 
or  extinction  of  male  issue  of  such  son  of  Thomas  Brand,  and, 
thereupon,  the  estates  should  go  over  to  the  next  or  other  son  of 
Thomas  Brand,  or  his  issue  male  to  be  entitled  imder  the  devises 
aforesaid.  Provided  that  every  person  who,  imder  the  devises 
aforesaid,  might  come  iato  the  possession  of  the  estates,  should, 
within  one  year  afterwards,  either  by  license  from  the  crown,  or 
other  proper  means,  take  and  bear  the  surname  and  arms  of 
Trevor :  and /that  in  case  any  such  person  should,  for  such  space 
of  one  year,  neglect  or  refuse  to  take  and  bear  such  name  and 
arms,  or  should  afterwards  discontinue  to  use  the  same,  then  the 
estate  of  such  person  should  cease,  if  a  tenant  for  life,  as  if  he 
were  dead,  and,  if  a  tenant  in  tail,  as  if  he  were  dead  and  there 
were  also. an  utter  extinction  or  failure  of  his  issue  male,  or  of 
the  issue  male  of  the  ancestor  through  whom  he  acquired  his 
estate  tail ;  and,  thereupon,  the  estates  should  go  over  to  the  per- 
son entitled  under  the  gifts  aforesaid,  as  if  such  event  or  events 
had  actually  happened. 

The  will  by  which  the  testator  disposed  of  his  Bedfordshire 
estates,  was  dated  the  8th  September,  1824,  and  was  in  the  fol- 
lowing words:  "I  give  and  devise,  unto  the  honorable  Heniy 

Brand  and  Joseph  Eogers,  and  their  heirs,  all  my  real  es* 
[*111]    tates  in  the  county  of  Bedford,  upon  trust  that  they  *do 

and  shall  settle  and  convey  the  same  to  the  use  of  or  in 
trust  for  the  honorable  George  Bice,  son  of  Lord  Dyn^vor,  for 
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life,  without  impeachineiit  of  waste,  except  permissive  waste  oi 
spoliation;  with  remainder  to  his  issue  in  tail  male  in  strict  settle^ 
mentj  upon  condition  that  all  person  or  persons  from  time  to 
time  to  come  into  possession  of  the  said  settled  estates,  do  and 
shall,  within  one  year  afterwards,  take  the  name  and  bear  the 
arms  of  Trevor ;  and  also  upon  the  like  condition  to  that  I  have 
made  in  my  will  of  my  Sussex  estate,  so  fxr  as  the  change  of  cir- 
cumstances will  permit,  that  the  said  estate  shall  go  over  to  the 
party  next  entitled,  on  the  person  for  the  time  being  possessed, 
becoming  entitled  to  the  barony  of  Dynevor ;  and,  in  default  of 
such  issue  of  the  said  George  Rice,  I  devise  my  said  Bedfordshire 
estate  imto  the  said  Henry  Brand,  his  heirs  and  assigns  forever. 
And  I  direct  that,  in  the  said  intended  settlement,  shall  be  con- 
tainol  the  usual,  ordinary,  or  fair  and  reasonable  powers  of 
leasing  for  the  said  George  Rice ;  and  like  powers  for  the  trus- 
tees to  preserve  the  contingent  remainders  during  the  minority 
of  tenants  in  tail  in  possession ;  and  also  a  power  for  the  said 
Gteorge  Rice,  to  jointure  any  wife  or  wives,  at  one  or  several 
times,  to  the  extent  of  one  fifth  part  of  the  then  ordinary,  annual 
rental*  of  the  settled  estates ;  and  also  a  power  for  the  said  G^eorge 
Rice,  to  portion  a  younger  child  or  younger  children,  in  such 
manner  that  the  said  estates  shall  not,  for  such  purpose,  be  liable 
to  a  greater  burden  than  the  10,000Z.  and  interest  thereon  at  4  per 
cent  per  annum ;  but  so  that  the  apportionment  among  the  chil- 
dren be,  in  every  respect,  at  the  option,  under  the  dominion  of  the 
said  George  Rice ;  and  so  that  such  settlement  contain  the  usual 
powers  of  sale,  exchange,  partition  and  enfranchisement  for  the 
said  Gteorge  Rice,  and  the  executors  during  the  minority 
*of  each  tenant  in  tail  in  possession ;  and  a  power  of  ap-  [*112] 
pointing  new  trustees,  and  every  other  proper  or  usual 
power,  provision,  trust  or  clause  that  may  be  necessary  or  expe- 
dient in  or  for  settlements  of  a  like  nature.  And  it  is  my  will 
and  intention  that,  notwithstanding  the  absolute  devises  con- 
tained in  my  will  of  the  Sussex  estate,  in  favor  of  the  said  Henry 
Brand  and  his  son,  and  issue  nude,  that  a  settlement,  under  the 
direction  of  the  said  Henry  Brand  and  Joseph  Rogers,  or  the 
survivor  of  them,  be  made  of  such  estates,  so  tis  to  include  such 
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powers,  proyisions  and  clauses,  muiadia  mtUancUsj  as  Ixerem- 
before  mentioned,  concerning  my  Bedforshire  estates." 

The  testator,  by  his  will  relating  to  his  personal  estate,  which 
was  dated  the  7th  September,  1824,  appointed  John  Brooks, 
Bobert  Treyor  and  Joseph  Rogers  his  executors;  and,  by  a 
codicil  dated  the  following  day,  he  gave  all  the  residue  of  his 
personal  estate  to  his  executors,  upon  trust  to  lay  out  one  third 
part  of  it  in  the  purchase  of  estates  by  way  of  addition  to,  and 
to  be  settled  to  the  same  uses  as  the  Sussex  estates;  and  to  lay 
out  another  third  part  in  the  purchase  of  estates  by  way  of  addi- 
tion to,  and  to  be  settied  to  the  same  uses  as  the  Bedfordshire 
estates. 

The  testator  died  on  the  9th  of  September,  1824.  Thomas 
Lord  Dacre,  (the  brother  of  Henry  Brandy)  George  Lord  Dyne- 
Tor  and  George  Boscawen,  Esquire,  were  the  testator's  co-heirs. 

George  Rice  Trevor,  was  the  only  son  of  Gteorge  Lord  Dyne- 
vor,  and  heir  apparent  to  the  barony  of  Dynevor,  which  is  a 

barony  by  letters  patent,  and  descendible  to  heirs  male 
[*118]    only.    The  barony  of  Dacre,  is  a  barony  by  *writ,  and 

is  descendible  to  heirs  general.  Soon  after  the  testator's 
death,  Henry  Brand  and  George  Rice  assumed  the  name  and 
arms  of  Trevor. 

George  Rice  Trevor  had  no  issue  at  the  testator's  death ;  but 
he  afterwards  had  five  daughters,  of  whom  Frances  Emily  was 
the  eldest. 

The  court  having  referred  it  to  the  master  to  approve  of  a 
proper  setflement,  in  pursuance  of  the  will  and  codicil^  of  the 
Bedfordshire  estates,  of  which  the  testator  died  seised,  and  of  the 
estates  which  had  been  purchased  in  addition  thereto,  with  one- 
third  of  the  testator's  residuary  personal  estate,  the  master  ap- 
proved of  the  draft  of  a  settlement  by  which  the  estates  were 
expressed  to  be  conveyed  to  George  Rice  Trevor  for  life,  without 
impeachment  of  waste,  except  permissive  waste  or  spoliation ; 
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with  Temamder  to  truBtees  during  his  life,  to  preserve  contingent 
Temainilera ;  witk  remainder  to  his  first  and  other  sons  successively 
m  tail  male;  wUh  remainder  to  Henry  Trevor  infse  ;  with  power 
to  George  Rioe  Trevor,  from  time  to  time,  and  at  one  or  several 
times,  to  appoint  to  his  present  or  any  fiiture  wife  for  the  time 
being,  for  her  life,  for  her  jointure,  any  annual  sum  or  yearly 
rent  charge,  not  exceeding  in  amount,  for  any  such  wife,  one 
fifth  part  of  the  then  ordinary  annual  rental  of  the  estates  then 
standing  settled  to  the  uses  of  tiie  settlement,  and  to  be  made 
payable  half-yearly  or  quarterly,  and  to  be  issuing  out  of,  and 
charged  upon  all  or  any  part  or  parts  of  the  hereditaments  there- 
in mentioned,  to  be  thereby  released ;  and  also  with  power  to 
O.  R  Trevor  during  his  life,  and,  after  his  decease,  to  the  per- 
sons named  as  trustees  in  the  draft,  to  lease  the  estates,  during 
the  minority  cf  any  son  of  George  Rice  Trevor,  who, 
under  the  limitations,  *should  be  entitled  to  the  actual  [*114] 
freehold  or  inheritance  of  the  estates ;  and  with  a  pro- 
Tiso  that,  in  case  George  Bice  Trevor,  or  any  son  of  his  body, 
or  any  issue  male  of  any  such  son,  should  succeed  to  the  barony 
of  Dynevor,  then  smd  in  such  case,  and  so  often  as  the  same 
should  happen,  the  estates  should  go  and  remain  to  the  uses  to 
which  the  same  would  have  stood  limited  under  the  limitations 
llMTein  contained,  if  the  person  who  should  so  succeed  to  the 
barony  of  Dynevor  were  dead,  and  iff  in  the  case  of  such  person 
being  a  son  of  George  Rice  Trevor,  or  any  issue  male  of  any  such 
aon,  there  was  afoHure  of  the  issue  male  of  such  son  ;  and  also  with 
a  proviso  that  every  person  who,  imder  the  limitations,  should 
become  entitled  to  the  estates  for  an  estate  in  tail  male  in  po6se»- 
8ion,(a)  should,  within  one  year  aftserwards,  take  and  use  the 
name  and  arms  of  Trevor;  and  that,  in  case  any  such  person 
should  refuse  or  neglect  so  to  do,  or  should,  at  any  time  after- 
wards, discontinue  to  use  such  name  or  arms,  or  in  case  George 
Rice  Trevor,  or  any  other  person  who,  at  the  time  of  his  so  be- 
ooraing  entitled,  should  use  such  name  and  arms,  should,  at  any 
time  theieaft;er,  discontinue  to  use  the  same,  then  the  estates 

(a)  Then  seenui  to  be  some  iacorrectneBfl  in  this  proviao.  In  its  oommencement 
it  is  confined  to  a  tenant  in  tail  male,  bat  afterwards,  it  is  made  to  extend  to  Geo. 
Bob  Treror,  vho  was  tenant  kit  life  only. 
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Blio\ild  go  and  remain  to  the  uses  to  whicli  the  same  would  have 
Btood  limited,  imder  the  limitations  therein  contained^  if  the  per^ 
Bon  who  should  so  refiise,  neglect  or  discontinue  were  dead,  and 
if,  in  the  case  of  such  person  being  a  son  of  Gteorge  Bice  Trevor, 
or  any  issue  male  of  any  such  son,  there  were  afaihire  ofOiQ  issue 
male  of  such  son. 

George  Eice  Trevor  excepted  to  the  report;  first,  because  the 
master  had  not  inserted  in  the  draft,  immediatdy  after 
[*115]     *the  limitations  to  his  first  and  other  sons  in  tail  nude, 
a  limitation  in  &vor  of  his  daughter  and  daughters. 

Secondly,  because  the  power  of  jointuring  ought  to  have 
authorized  him  to  charge  the  estates  with  a  clear  yearly  rent 
charge  not  exceeding  one-fifth  of  the  ordinary,  annual  rental  of 
the  estates,  to  be  payable  without  any  deduction  whatsoever.  * 

Thirdly,  because  the  power  enabling  the  trustees  to  lease  the 
estates  during  the  minority  of  any  son,  ought  to  have  been  a 
power  enabling  them  to  lease  the  estates  during  the  minority  of 
any  child  or  children  of  George  Bice  Trevor. 

The  fourth  exception  was  as  follows: — "For  that  the  said 
draft  of  the  said  indenture  of  release  and  settlement,  contains  a 
proviso  in  the  words  following  (that  is  to  say) :  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that,  in  case  the  said  Qeorge 
Eice  Trevor,  or  any  son  of  his  body  or  any  issue  male  of  any  stuk 
son,  shall  succeed  to  the  title  and  dignity  of  Baron  Dynevor,  then 
and  in  such  case  and  immediately  thereupon,  and  so  often  as  the 
same  shall  happen,  the  said  manors  and  lordships,  and  other 
hereditaments,  hereby  released,  shall  go  and  remain  to  the  uses, 
and  with,  under  and  subject  to  the  powers,  provisoes  and  declara- 
tions to,  upon,  for,  with,  under  and  subject  to  which  the  same 
premises  would  have  stood  limited  and  settled  imder  the  limita- 
tions and  provisions  herein  contained,  if  the  person  who  shall  so 
succeed  to  the  title  and  dignity  of  Dynevor  as  aforesaid,  were  dead, 
and  i^  in  case  of  such  person  being  a  son  of  the  said  George  Eice 
Trevorj  or  any  issue  male  of  any  such  son,  there  were  a  failure  of 
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the  issue  male  of  *such  son.  Whereas,  the  said  master  [*116] 
ought  not  to  have  allowed  the  said  last-mentioned  pro- 
viao  to  be  contained  in  the  said  draft ;  but,  in  lieu  thereof,  ought 
to  have  inserted  a  proviso  in  the  words  following,  that  is  to  say : 
Provided  always,  and  it  is  hereby  agreed  and  declared,  that,  in 
case  the  title  and  dignity  of  Baron  Dynevor  shall  descend  to,  or 
devolve  upon,  any  person  or  persons  hereby  rnade  tenard  in  tail 
makj  of  the  hereditaments  hereby  released,  or  to  or  upon  any 
issue  male  of  any  such  person  or  persons,  then  and  in  that  case, 
and  so  often  as  the  same  shall  happen,  the  use  or  uses  hereinbe* 
fore  limited  to  or  for  the  benefit  of  such  person  or  persons,  or 
iflsue  male  as  aforesaid,  to  or  upon  whom  the  said  title  and  dig- 
nity shall  descend  or  devolve,  o^  and  in  the  hereditaments  here- 
inbefore released  as  aforesaid,  shall  cease,  determine  and  become 
void,  as  if  such  person  or  persons,  or  issue  male,  was  or  were  ac- 
tually dead  vnthout  issue  maJe  of  his,  her  or  their  body  or  bodies; 
and  then,  and  in  such  case,  the  hereditaments  and  premises 
hereby  released,  shall,  immediately  thereupon,  go  to  the  person 
next  beneficially  entitled  in  remainder  under  the  limitations 
hereinbefore  contained,  in  the  same  manner  as  if  the  person  or 
persons  whose  estate  or  estates  shall  so  cease,  determine  and  be- 
come void,  was  or  were  dead  unthout  issue  male  inheritable  under 
such  erUaxL  Or  otherwise  the  said  master  ought  to  have  inserted 
a  proviso  in  the  words  following,  that  is  to  say:  Provided 
always,  and  it  is  hereby  agreed  and  declared,  that,  in  case  the 
title  and  dignity  of  Baron  Dynevor  shall  descend  to,  or  devolve 
upon,  any  person  or  persons  hereby  made  tenant  in  tail  male  of 
the  hereditaments  hereby  released,  or  to  or  upon  any  issue  male 
of  any  such  person  or  persons,  then  and  in  that  case,  and  so  oflien  as 
the  same  shall  happen,  the  use  or  uses  hereinbefore  limited 
to  or  for  the  ben^t  of  such  person  *or  persons,  or  issue  [*1173 
male  as  aforesaid,  to  or  upon  whom  the  said  title  and  dig- 
nity shall  descend  or  devolve,  of  and  in  the  hereditaments  herein- 
before released  as  aforesaid,  {provided  thai  there  shall  also  then  be  in 
existence  any  other  child  or  the  issue  mole  of  any  other  child  of  the  said 
George  Rice  Trevor^)  shall  cease,  determine  and  become  void,  in 
like  manner  as  if  the  child  of  the  said  George  Rice  Trevor,  who 
or  whose  issue  male  shall  then  so  succeed  to  the  said  barony, 
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were  not  only  actually  dead,  but  as  if  there  were  also  an  utter 
Mluxe  or  extinction  of  male  issue  ofsttch  child  of  the  said  Geoige 
Bice  Trevor;  and  then,  and  in  such  case,  the  hereditaments  and 
premises  hereby  released  shall,  immediately  thereupon,  go  to  the 
persons  next  beneficially  entitled  in  remainder  under  the  limita- 
tions hereinbefore  contained,  and  in  the  same  manner  as  if  the 
said  child  of  the  said  George  Bice  Trevor,  who  or  whose  issue 
male  shall  then  so  succeed  to  the  said  barony,  were  not  only  ae- 
tually  dead,  but  as  if  there  were  also  an  utter  fiulure  or  extino- 
tion  of  male  issue  of  such  child  of  the  said  George  Bice  Trevor. 

The  6th  exception  was  that,  instead  of  the  proviso  that  eveiy 
person  who,  by  virtue  of  the  limitations,  should  become  entitled 
to  the  estates  for  an  estate  in  taU  male  in  possession,  should, 
within  one  year  after,  take  and  use  the  name  and  arms  of  Trevor ; 
and  that,. in  case  any  such  person  should  reAise  or  neglect  so  to 
do,  or  should  discontinue  to  use  such  name  and  arms,  or  in  case 
G.  B.  Trevor,  or  any  other  person  who,  at  the  time  of  so  beocxift- 
ing  entitled,  should  use  such  name  and  arms,  should,  afterwards, 
discontinue  to  use  the  same,  then  the  estates  should  go  and  re- 
main to  the  uses  to  which  the  same  would  have  stood  limited  if 
the  person  who  should  so  re&se,  neglect  or  discontinue, 
[*118]  were  dead,  and  i^  in  the  ^caae  of  such  person  being  a  son 
of  G.  Bice  Trevor,  or  any  issue  male  of  such  son,  there 
were  a  Mlure  of  the  issue  male  of  such  son ;  the  master  ought 
to  have  inserted  a  proviso  that  all  and  every  the  person  and  per^ 
sons  who,  by  virtue  of  the  limitations,  should  become  entitled  to 
the  estates  for  an  estate  in  tail  male  iu  possession,  and  who  should 
not  then  use  the  name  and  arms  of  Trevor,  should,  within  one 
year  after  take  and  use  such  name  and  arms ;  and  if  any  such 
person  or  persons  should  neglect  or  refuse  so  to  do,  then  the  use 
or  uses  limited  to  such  person  or  persons  should  cease,  as  if  such 
person  or  persons  was  or  were  actually  dead  without  issue  male 
of  his,  her  or  their  body  or  bodies,  and  the  estates  should  there* 
upon  go  over  to  the  person  or  persons  next  entitled  in  remainder, 
in  the  same  manner  as  if  such  person  or  persons  was  or  were 
dead  without  issue  male  inheritable  under  the  entail. 
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Fnncis  Emily,  die  eldest  daoghter  of  George  Bice  Trevor, 
excepted  to  the  report^  because  the  draft  of  tiie  settlement  did  not 
ooDiaan  a  limitation  to  the  first  and  other  daughters  of  George 
Bace  Treror,  soooessivelj  in  tail  male,  in  defieralt  of  issue  male  of 
the  flOQs:  and  beoause  the  leasing  power  did  not  enable  the  trus- 
tees to  lease  the  estates  during  the  nunority  of  any  (Jtild  or  chil- 
tbtfif  but  only  during  the  minority  of  any  son  of  George  Bioe 
Tievor. 

The  lour  youngest  daughters  also  excepted  to  the  report 

They  insisted,  first,  that  the  estates  ought  to  have  been  limited, 
in  de&ult  of  issue  male  of  the  sons,  to  all  the  daughters  of  George 
Bice  Trevor,  as  tenants  in  common  in  tail  male,  with  cross  re- 
mainders amongst  tibem  in  tail  male : 

*Sec(Xidlyy  they  excepted  to  the  leasing  power  on  the  [*119] 
same  ground  as  their  eldest  sisterhas  done: 

And,  thirdly,  they  contended  that  the  proviso  as  to  taking  the 
name  and  arms  of  Trevor,  ought  to  have  provided  that  aU  and 
every  Ae  person  a'nd  persons  who  should  become  entitled  to  the 
estates  for  an  estate  in  tail  male  in  possession,  should,  within  one 
year  after,  take  and  use  the  name  and  arms  of  Trevor ;  and  if 
any  such  person  or  persons  should  refose  or  neglect  so  to  do,  or  if 
George  Bice  Trevor  should  discontinue  to  use  such  name  and 
arms,  the  use  or  uses  thereinbefore  limited  to  such  person  or  per- 
sonsj  should  cease  as  i^  in  the  case  of  George  Bice  Trevor,  he 
were  actually  dead,  and  as  if,  in  the  case  of  any  other  person  or 
persons^  he,  she  or  ihey  was  or  were  actually  dead  without  issue 
male  of  his,  her  or  their  body  or  bodies^  and  thereupon  the  estates 
should  go  to  the  person  or  persons  next  beneficially  entitled  in 
r^Qoainder. 

The  eldest  daughter  also  took  a  similar  exception,  omitting  the 
words  printed  in  italics :  so  that  her  exception  was  applicable  to 
the  case  of  the  daughters  being  entitled  to  the  estates  in  succes- 
sion. 
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From  the  preoeding  statement  it  appears  lihat  iSke  first  in  each 
of  the  three  sets  of  exceptions,  was  grounded  on  the  omission,  in 
the  draft  of  the  settlement,  of  a  limitation  in  &yor  of  the  daugh- 
ters of  George  Rice  Trevor.  There  was,-however,  this  difference 
between  them ;  that,  while  George  Eioe  Trevor  insisted,  merely, 
that  some  limitation  in  &vor  of  his  daughters  onght  to  have  been 
inserted  in  the  draft  immediately  after  Hie  estates  in  tail  male 

limited  to  his  sons,  his  eldest  daughter  contended  that 
[*120]    the  limitation  ought  to  have  been  to  the  ^daughters  sac- 

cessively  in  tail  male;  but  her  sisters  insisted  that  the 
limitation  ought  to  have  been  to  all  the  daughters  as  tenants  in 
coimnon  in  tail  male,  with  cross  remainders  amongst  them  in  tail 
male. 

The  third  exception  taken  by  George  Hice  Trevor  and  by  his 
eldest  daughter,  and  the  second  exception  taken  by  his  four 
youngest  daughters,  pointed  only  to  alterations  in  the  settlement 
which  might  be  rendered  necessary  by,  and  were  dependent  on 
the  decision  upon  the  first  exception  in  each  set 

The  second  exception  taken  by  George  Bice  Trevor,  applied  to 
the  form  of  the  power  to  jointure  which  was  given  to  him  as 
tenant  for  life  of  the  settled  estates ;  and  which  he  objected  to 
because  it  did  not  enable  him  to  charge,  by  way  of  jointure,  a 
clear  annual  sum  not  exceeding  one-fifth  of  the  rental  of  the  es- 
tates, to  be  payable  wUhovi  any  dedtiction. 

The  fourth  exception  of  the  same  party,  raised  an  objection  to 
the  draft,  with  respect  to  the  proviso  for  shifting  the  estates  on 
the  succession  of  the  person  in  possession  of  ihem  to  the  barony 
of  Dynevor.  With  regard  to  that  point,  alternative  clauses  were 
submitted  to  the  court,  both  of  which  went  to  exclude  George 
Bice  Trevor  firom  the  operation  of  the  shifting  clause.  There 
was,  however,  this  difference  between  them — ^that  while,  by  one 
of  the  proposed  clauses,  if  the  barony  should  devolve  on  any 
issue  male  of  a  child  of  George  Bice  Trevor,  the  individual  suc- 
ceediQg  to  it  and  his  issue  male,  would  be  alone  excluded  from 
the  enjoyment  of  the  estates ;  such  exclusion,  however,  being,  in 
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that  event,  to  take  place  without  reference  to  the  state  of  the 
femily  of  George  Eioe'  Trevor  at  the  time ;  by  the  other 
♦proposed  clause,  the  petates  were  to  shift,  in  the  event  [*121] 
in  question,  so  as  to  exclude,  not  only  the  person  suc- 
ceeding to  the  barony  and  his  issue  male,  but  also,  in  case  that 
person  should  be  the  descendant  of  a  child  of  G^eorge  Rice  Trevor, 
all  the  issue  male  of  the 'child  fcom  whom  he  descended,  provided 
any  other  child  of  George  Bice  Trevor,  or  issue  male  of  any 
other  childf  should  be  then  in  existence,  but  not  in  any  other 
state  of  circumstances. 

The  third  exception  of  the  four  youngest  daughters,  related 
to  the  consequence  of  an  omission,  on  the  part  of  any  possessor 
of  the  estates,  to  take  and  use  the  name  and  arms  of  Trevor.  The 
proviso  in  the  draft  relating  to  that  omission,  did  not  apply  to  a 
plurality  of  takers :  and,  moreover,  it  imposed  a  forfeiture  on  the 
whole  descending  line  from  any  child  of  George  Rice  Trevor,  in 
case  any  descendant  of  that  child  should  be  in  possession  of  the 
estates  and  should  omit  to  comply  with  the  condition.  For  this 
the  four  youngest  daughters  proposed,  by  their  third  exception, 
to  substitute  a  clause  applicable  to  the  event  of  the  estates  de- 
volving on  the  daughters  of  George  Eice  Trevor  as  tenants  in 
common,  and  confining  the  forfeiture  to  the  person  guilty  of  the 
omission  and  the  descendants  of  that  person. 

The  Solicitor' Generai  and  Mr.  BomiUy,  in  support  of  the  first 
exception  taken  by  George  Eice  Trevor : — ^The  most  important 
question  raised  by  the  exceptions,  is  whether,  in  the  settlement  to 
be  made  of  the  late  Lord  Hampden's  Bedfordshire  estates,  in  pur- 
suance of  the  direction  for  that  purpose  contained  in  his  will,  any 
limitation  should  be  inserted  in  &vor  of  the  daughters  of  Mr.  Eice 
Trevor. 

*By  Lord  Hampden's  will  relating  to  his  estates  in    [*122] 
Sussex,  those  estates  were  devised,  directly,  to  Henry 
Brand  for  life  or  until  he  should  succeed  to  the  barony  of  Dacre^ 
with  remainder  to  his  eldest  son,  Thomas  Brand,  for  life  or  untQ 
he  should  succeed 'to  the  same  barony,  with  remainder  to  his  first 
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and  other  sons  in  tail  male,  witli  remainder  to  Heniy  Brand  in 
fee.  The  will  relating  to  the  Bedfordshire  estates,  did  not  con- 
tain direct  devises,  but  was  an  executory  wilL  The  trustees  of 
it  were  directed  to  settle  the  estates  to  which  it  related,  on  Gfeoi^ 
Rice,  now  George  Rice  Trevor,  for  life,  with  remainder  to  his 
issue  in  tail  male  in  strict  settlement ;  subject  to  certain  conditions 
as  to  taking  the  name  and  arms  of  Trevor,  and  as  to  the  estates 
going  over  on  the  person  in  possession  of  them  becoming  entiiied 
to  the  barony  of  Dyne vor ;  and,  in  defeult  of  such  issue  of  George 
Rice,  the  testator  devises  his  Bedfordshire  estates  to  Heniy  Brand 
in  fee.  He  then  directs  that  the  intended  settlement  shall  contain 
powers  enabling  George  Rice  to  grant  leased  of  the  estates,  to 
charge  them  with  a  jointure  and  with  portions  for  younger  chil- 
dren, and  also  powers  of  sale,  exchange,  &c.,  and  all  other  powers 
usual  and  proper  in  settlements  of  the  like  nature. 

The  draft  of  the  settlement  which  the  master  has  approved  o^ 
limits  the  Bedfordshire  estates  to  George  Rice  Trevor  for  life, 
with  remainder  to  his  first  and  other  sons  successively  in  tail 
male,  with  remainder  to  Henry  Brand  in  fee,  omitting  altogether 
the  daughters  of  George  Rice  Trevor.  Now  it  so  happens  that 
that  gentleman  has  no  son,  but  he  has  five  daughters ;  and,  con- 
sequently, it  is  very  important  to  consider  whether  the 
[*128]  draft  is  right  in  entirely  omitting  the  daughters.  *Your 
Honor  wiU  observe  that  that  question  depends,  altoge- 
ther, upon  the  construction  which  is  to  be  put  upon  the  word 
"  issue"  in  the  will  disposing  of  the  Bedfordshire  estates.  That 
will  directs  those  estates  to  be  settled  on  George  Rice  Trevor  for 
life,  without  impeachment  of  waste  except  permissive  waste  or 
spoilation,  with  remainder  to  his  issue  in  tail  male.  Prima  facie^ 
it  would  seem  to  be  beyond  aH  doubt  that  a  direction  to  settle  an 
estate  on  a  given  individual  for  his  life,  without  impeachment  of 
waste,  with  remainder  to  his  issue  in  tail  male  in  strict  settlement, 
would  comprehend  both  his  sons  and  his  daughters ;  and  i^  bb 
was  the  case  with  respect  to  George  Rice  Trevor,  that  individual 
had  no  issue  at  the  time  when  the  will  took  effect,  the  settlement 
would  be  confined  to  his  sons  and  daughters. 
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No  argoinent  upon  this  part  of  the  case^  can  be  £>aiide(l  on  the 
will  disposmg  of  the  Sussex  estates ;  for  the  two  properties  are 
very  differently  disposed  of.  The  Sussex  estates  ate  limited  to 
Henry  Brand  (who  stood  in  the  same  degree  of  relationship  to 
the  testator  as  Qeoige  Bice  Trevor  did)  for  his  life,  with  remain- 
der to  Thomas  Brand,  his  eldest  son,  for  life,  with  remainder  to 
the  &FBt  and  other  sons  of  Thomas  Brand  in  tail  male,  with  re- 
mainder to  Henry  Brand  in  fee :  so  that  there  is  no  limitation 
whateyer  to  the  second  or  other  yonnger  sons  of  Henry  Brand. 
And,  althongh  Henry  Brand  and  George  Bice  Trevor  were  re- 
lated, in  the  same  degree,  to  the  testator,  the  limitations  of  the  two  * 
estates  are  altogether  different  Besides,  as  the  Sussex  estates 
were  limited  to  Henry  Brand  in  fee,  on  &ilure  of  his  eldest  son's 
issue  male,  he  would  have  it  in  his  power  to  make  any  provision 
lie  might  think  proper  for  his  younger  sons,  £or  his 
daughters,  or  for  the  daughters  of  *his  eldest  son.  The  [*124] 
Bedfordshire  estates,  however,  are  not  limited,  ultimately, 
to  George  Bice  Trevor  in  fpe,  but  to  Henxy  Brand  in  fee.* 

It  is  important,  when  we  are  considering  whether  the  ordinary 
meaning  of  the  word  "  issue,"  in  the  early  part  of  this  will,  is  to 
be  cot  down,  to  loolc  at  the  concluding  clause  of  the  wiU,  where 
the  testator  directs  that,  notwithstanding  the  absolute  devises  con- 
tained in  his  will  of  the  Sussex  estates  in  favor  of  Henry  Brand 
and  his  son  and  issue  male,  a  settlement  shall  be  made  of  those 
estates  undear  the  direction  of  Henry  Brand  and  Joseph  Bogers, 
so  as  to  include  powers,  provisions  and  clauses  similar  to  those 
before  mentioned  concerning  his  Bedfordshire  estates.  Now  it  is 
plain  that  the  testator,  when  he  spoke  of  the  devises  of  his  Sus^ 
sex  estates  in  £Eivor  of  Henry  Brand  and  his  son  and  issue  male, 
meant  devises  to  Henry  Brand  for  life,  with  remainder  to  his  son 
for  life,  with  remainder  to  the  first  and  other  sons  of  that  son  in 
tail  male;  for  that  was  the  mode  in  which  he  had  devised  his 
Sussex  estate&  But,  in  the  preceding  part  of  this  will,  he  does 
not  direct  his  Bedfordshire  estates  to  be  settled  on  Gteorge  Bice 
Trevor  and  his  issue  male,  but  on  George  Bice  Trevor  for  life, 
with  remainder  to  his  issue  in  tail  male,  in  strict  settlement :  and 
as  he  has  used  different  language  with  regard  to  his  Bedfordshire 
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estates,  £rom  that  which  he  has  used  with  regard  to  his  Sussex 
estates,  he  could  not  mean  that  the  same  course  of  limitation 
should  be  adopted  in  settling  both  of  them. 

We  submit  that,  unless  the  court  can  find,  from  the  will,  a 
dear  and  distract  intention,  on  the  part  of  the  testator,  to  use 

the  word  "  issue,"  in  a  confined  and  limited  sense,  that 
[*125]     word  must  have  its  ordinary  meaning  *given  to  it ;  and 

then  it  will  comprehend  daughters  as  well  as  sons.  And 
as  the  testator  has  directed  his  Bedfordshire  estates  to  be  settled 
on  George  Rice  Trevor  with  remainder  to  his  issue  in  tail  male 
in  strict  settlement,  those  estates  ought  to  be  settled  on  that  gen- 
tleman for  life,  with  remainder  to  his  first  and  other  sons  succes* 
sively  in  tail  male,  with  remainder  to  his  daughters  successively 
in  tail  male. — [The  Vick-Chancellor  : — Supposing  that  the 
daughters  are  to  take,  is  any  question  raised  as  to  whether  they 
are  to  take  in  succession  or  as  tenants  in  common  ?] — That  ques- 
tion is  raised  by  the  exceptions  which  the  daughters  have  taken 
to  the  master's  approval  of  the  settlement :  and  we  submit  that 
they  must  take  successively  in  tail  male. 

The  cases  of  Hart  v.  ifiddlehurst{a)  and  Oddie  v.  Woo€^d,(b) 
and  particularly  the  latter,  show  that  the  word,  "  issue"  must  be 
held  to  include  female  as  well  as  male  issue,  unless  there  is  some- 
thing in  the  instrument  to  show  that  the  testator  meant  to  use 
that  word  in  a  narrower  sense.  The  question  then  is  whether 
there  is  anything  in  this  will  to  cut  down  the  meaning  of  the 
word,  '^  issue."  It  will  be  said,  perhaps,  that  as  the  estates  are 
to  be  held  in  tail  male,  they  cannot  be  limited  to  the  daughters; 
but  we  have  before  shown  that  estates  may  be  limited  to  daugh- 
ters in  tail  male,  as  well  as  to  sons.  No  argument  upon  the  point 
now  in  discussion  can  be  drawn  from  the  will  of  the  Sussex  es- 
tates, for  the  reasons  which  we  have  before  stated.  Indeed  that 
will  rather  affords  an  inference  in  our  fiivor ;  for  by  it  the  testa- 
tor has  limited  his  Sussex  estates  to  the  sons,  not  to  the 
[*126]    issue  of  Thomas  Brand  in  tail  male :  *and,  when  he 

(a)  3  Atk.  371. 

(&)  3  MjL  &  Gr.  684.    See  pages  600  and  6ia 
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alludes  to  that  will  in  the  conduding  clauBe  in  the  will  of 
his  BedfordBhire  estates,  he  says  that'  he  had  thereby  devised 
his  Sussex  estates  to  the  issue  mcUcj  not  &e  issue^  of  Thomas 
Brand.  It  will  be  said  perhaps  that  the  expression  used  by  the 
testator,  is  not  "issue,"  simply,  but,  "issue  in  tail  male,"  and 
that  that  expression  denotes  the  persons  on  whom  the  estates  are 
to  be  settled.  But  we  submit  that  the  word,  "issue,"  denotes- ' 
the  persons,  and  the  words,  "  in  tail  male,"  the  nature  of  the  es- 
tate or  interest  which  they  are  to  take  under  the  settlement. 

The  proviso  as  to  taking  the  name  and  arms  of  Trevor,  is  ap- 
plicable to  daughters  as  weU  as  to  sons. — [The  Yice-Chakosl- 
LOB :— I  see  that,  in  this  will,  reference  is  made  to  the  person  in 
pcfisession  of  the  estates,  becoming  entitled  to  the  barony  of 
Dynevor :  I  must  know,  therefore,  how  that  barony  was  held.] — 
The  barony  of  Dynevor  was  a  barony  in  tail  male,  and,  there- 
fore, not  descendible  to  females.  The  barony  of  Dacre  was  a 
barony  in  fee ;  and,  therefore,  descendible  to  females  as  well  as 
males :  and  the  testator  says,  in  his  will  disposing  of  his  Sussex 
estates,  that,  if  Thomas  Brand  or  his  issue  male  shall  succeed  to 
that  barony,  the  estate  of  the  person  so  succeeding  (provided  that 
tliere  shall  be  then  in  existence  any  other  son  or  the  issue  male 
of  any  other  son  of  Thomas  Brand)  shall  determine  in  like  man- 
ner as  if  the  son  of  Thomas  Brand,  who  orwhose  issue  male  shall 
succeed  to  that  barony,  were  not  only  actually  dead,  but  as  if 
there  were  also  an  entire  feilure  or  extinction  of  male  issue  of 
such  son,  and  thereupon  the  estates  shall  go  over  to  the  next  or 
other  son  of  Thomas  Brand  or  his  issue  male  to  be  entitled  under 
the  devises  aforesaid.  But  in  the  will  directing  a  settle- 
ment to  be  made  of  his  Bedfordshire  estates,  he  *says  [*127] 
that  those  estates  are  to  be  settled  upon  George  Bice 
Trevor  for  life,  with  remainder  to  his  issue  in  tail  male  in  strict 
settlement,  upon  condition  that  all  person  or  persons  from  time 
to  time  to  come  into  possession  of  those  estates,  shall,  within  one 
year  afterwards,  take  the  name  and  bear  the  arms  of  Trevor,  and 
also  upon  the  like  condition  to  that  I  have  made  in  my  will  of 
my  Sussex  estates,  so/ar  as  the  change  of  circumsiances  vnU  per- 
miiy  that  the  said  estate  shall  go  over  to  the  party  next  entitled, 
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on  the  peifK^n  for  the  time  being  possessed,  becoming  entitled  to 
the  barony  of  Dynevor.  The  testator^  therefore^  makes  a  dis- 
tinotion  betwe^i  the  two  baroniesi  Suppoedng  that  the  testator 
had  himself  limited  the  estates  to  Ge(»ge  Bice  Tzevor  for  li& 
with  remainders  to  his  sons  and  daughters  in  tail  male  in  strict 
settiement,  there  would  have  been  no  inoonsistency  in  his  insertr 
ing  a  proviso  that  if  the  barony  of  Dynevor  should  descend  to  a 
person  entitied  to  the  estates  in  possession,  the  estates  should  go 
over.  It  does  not  at  all  follow  that,  because  the  dauj^teis  can- 
not take  the  barony  of  Dynevor,  therefore,  they  are  not  to  take 
the  estates  under  the  word  ''  issue."  There  is  nothing,  either  in 
the  will  of  the  Sussex  estates  or  in  the  provisoes  respecting  the 
taking  of  the  name  and  anns  of  Trevor  and  the  descent  of  the 
barony  of  Dynevor,  which  is  at  all  inconsistent  with  the  Bed- 
fordahire  estates  being  limited  to  daughters  as  well  as  to  sons. 

In  the  will  of  the  Sussex  estates,  the  testator  speaks  of  issue 
mdk ;  but,  in  the  will  of  the  Bedfordshire  estates,  those  words 
do  not  occur;  and,  moreover,  those  estates  are  not  given  over 
except  "  in  defeult  of  such  issue"  of  George  Bice  Trevor;  and^ 

there  being  nothing  in  the  will  to  alter  the  proper  mean- 
[*128]    ing  of  the  *word,  "  issue,"  we  submit  that  the  master 

was  not  warranted  in  excluding  the  daughters  of  George 
Bice  Trevor  from  the  limitations  of  the  settlement 

Mr.  HomiUy  cited  MoarshdU  v.  B(m8fidi.{a) 

Mr.  Bethell  and  Mr.  Wickens  for  Mr.  Bice  Trevor's  eldest  daugh- 
ter:— "We  rely  on  the  plain  and  natural  meaning  of  the  word, 
^'  issue."  The  onus  of  showing  that  the  testator  used  that  word 
in  a  different  sense,  lies  entirely  on  the  other  side.  The  master 
seems  to  have  taken  it  for  granted  that  the  testator  intaided  the 
course  of  limitation  with  respect  to  his  Bedfordshire  estates,  to 
be  similar  to  that  with  respect  to  his  Sussex  estates.  But  there 
is  a  very  material  difference  between  the  two  wiUa  In  the  will 
relating  to  the  Sussex  estates,  all  the  sons  of  Henry  Brand,  es* 

(a)  a  Kadd.  166 
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cept  the  eldest,  are  omitted ;  and,  on  failure  of  issue  male  of  that 
son,  tiiose  estates  are  given  to  Henry  Brand  in  fee.  In  the  will 
of  ^e  Bedfordshire  estates,  an  intention  is  manifested  that  the 
issue  in  general  of  George  Rice  Trevor  should  take  the  estates,  in 
tail  male :  and  if  they  fidl,  to  whom  are  those  estates  to  go  ?  Not 
to  Geoige  Rice  Trevor,  but  to  Henry  Brand  in  fee.  Consequently 
the  principle  of  the  master's  decision,  namely,  that  there  was  to 
be  a  conformity  of  settlement  with  regard  to  the  two  estates,  en- 
tirely iails. 

The  proviso  as  to  taking  the  name  and  arms  of  Trevor,  is  ap- 
licable  to  the  daughters  as  well  as  to  the  sons ;  and 
nothing  is  more  common,  in  wills  and  *settlements,     [*129] 
than  to  direct  that  daughters  and  their  husbands,  as 
well  as  sons  and  their  issue,  shall  take  and  use  the  name  and 
arms  of  the  author  of  the  instrument. 

It  was  contended,  before  the  master,  that  the  persons  to  take, 
must  be  those  only  who  are  within  the  line  of  inheritance  to  the 
barony  of  Dynevor :  but  we  say  that  the  contrary  is  quite  plain ; 
for  the  testator  manifestly  intended  to  prevent  his  name  and  es- 
tates from  being  merged  in  the  title  and  possessions  of  the  barony 
of  Dynevor;  and  therefore  the  issue  who  cannot,*  by  any  possi- 
bility, inherit  the  title  of  Dynevor,  ought,  rather,  to  be  the  more 
fevored  objects  of  the  settlement. 

It  will  be  said,  on  the  other  side,  that,  in  the  will  of  the  Bed- 
fordshire estates,  the  testator  did  not  use  the  words  "  issue  in  tail 
male,"  in  their  proper,  legal,  technical  sense:  but,  on  referring  to 
the  will  of  the  Sussex  estates,  it  will  be  seen  that  the  testator  un* 
derstood  the  correct  meaning  and  effect  of  each  of  those  words; 
and  that,  wherever  he  uses  the  word  "  issue,"  for  the  purpose  of 
describing  sons  alone,  he  used  that  word  in  connection  with  the 
adjective  "male;"  consequently,  when  he  used  it  by  itself  he 
meant  it  to  include  more  than  issue  of  the  male  sex. 

The  concluding  clause  of  the  will  relating  to  the  Bedfordshire 
estates,  which  has  been  so  ably  commented  upon  by  the  Solicitor- 

voL.  xm.  8 
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General,  shows  that  the  testator,  instead  of  intending  (as  the  mas- 
ter has  supposed)  that  the  will  of  the  Sussex  estates  should  con- 
trol the  settiement  to  be  made  of  the  Bedfordshire  estates,  meant 
that  the  latter  should  control  the  former :  for  he  has  ex. 
[*130]  pressly  declared  that  the  settlement  of  his  Sussex  ♦es- 
tates, should  include  such  powers^  provisions  and  clauses, 
mutatis  mutandis^  as  were  thereinbefore  mentioned  respecting  his 
Bedfordshire  estates.  West  v,  Mrrissei/,{a)  AshUm  v.  AshUm^Qi) 
Martin  and  Davidson  on  Conveyancing.(c) 

Mr.  JDanieU,  for  the  four  youngest  daughters  of  George  Rice 
Trevor,  said  that  the  proviso  with  respect  to  taking  the  name  and 
arms  of  Trevor,  was  differently  expressed  in  the  two  wills ;  that, 
in  the  will  of  the  Sussex  estates,  it  commenced  thus :  "  provided 
that  every  person  who,  under  the  devises  aforesaid,  may  come  into 
the  possession  of  the  said  devised  estates,"  &c. :  but  in  the  will  of 
the  Bedfordshire  estates,  the  proviso  began  as  follows :  "  Upon 
condition  that  all  person  or  persons^  from  time  to  time  to  come 
into  possession  of  the  said  settled  estates ;"  which  showed  that  the 
testator  contemplated  that  more  persons  than  one  might,  at  the 
same  time,  become  entitled,  in  possession,  to  his  Bedfordshire  es- 
tates. 

The  Vice-Chancellor: — ^It  seems  to  me  that  the  principal 
question  for  my  consideration,  is  whether  the  words  "in  tail 
male,"  are  descriptive  of  the  persons  who  are  to  take,  or  of  the 
inheritance  which  the  takers  are  to  have. 

Mr.  Stuart^  Mr  L.  Wigram  and  Mr.  Hodgson^  for  Henry  Trevor, 
late  Henry  Brand : — ^We  submit  that  the  settiement  which  the 
master  has  approved  of,  is  a  proper  execution  of  the  trust  created 
by  the  wiU  of  the  Bedfordshire  estates. 

[*181]        *The  word  "  issue,"  standing  by  itself  does  not  mean 

sons  and  daughters  only,  but  comprehends  sons  and 

daughters  and  all  their  descendants,  both  male  and  female.    When 

(a)  2  P.  W.  349 ;  and  3  Bro.  P.  C.  327  ;  see  p.  336,  1st  ed. 

(5)  1  Harg.  Ck>l.  Jur.  402. 

(c)  VoL  IV,  p.  609,  note,  as  to  the  meaniug  of  the  tenn  "strict  flettiement" 
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the  words,  "in  tail  male,"  are  added  to  the  word,  "issue,"  the 
meaning  of  that  word  is  confined  to  sons  and  their  male  descend- 
ants. If  the  testator  had  devised  his  Bedfordshire  estates,  directly, 
to  George  Rice  Trevor  for  life,  with  remainder  to  his  issue  in  tail 
male,  then  that  gentleman  would  have  taken  an  estate  in  tail 
male.  The  devise,  however,  is  executory,  and  the  words  "  in 
strict  settlement"  are  added  to  it :  therefore,  George  Rice  Trevor, 
instead  of  being  tenant  in  tail  male,  has  been  properly  made  ten- 
ant for  life ;  and  his  issue  of  the  description  pointed  out,  instead 
of  taking  by  descent  fix)m  him,  must  take  as  purchasers  upon  his 
decease,  that  is,  the  estates  must  be  settled  on  George  Rice  Trevor 
for  life,  with  remainders  to  his  sons  successively  in  tail  male :  and 
that  is  the  mode  of  limitation  adopted  by  the  master.  According 
to  the  argument  in  support  of  the  exceptions,  the  words  "  issue 
in  tail  male,"  comprise  females  as  well  as  males  in  the  first  gen- 
eration, but  males  only  in  the  subsequent  generations.  According 
to  our  construction,  those  words  have  the  same  meaning  through 
out ;  that  is,  they  mean  issue  male  in  all  the  subsequent  genera- 
tions, as  well  as  in  the  first. — [The  Vick-Chancellob  : — ^If  sons 
are  to  take  in  tail  male  under  the  words  "issue  in  tail  male,"  why 
are  not  daughters  to  take  in  tail  male  under  those  words  ?] — Be- 
cause the  words  "  in  tail  male"  apply  to  the  issue. — [The  Vice- 
Chancellob  : — The  words  "  in  tail  male"  are  a  qualification  of 
the  inheritance  which  the  takers  are  to  have :  you  construe  the 
words  "  with  remainder  to  his  issue  in  tail  male,"  as  if  they  were 
"  with  remidnder  to  his  issue  male."] — Yes ;  because  a  devise  to 
A.  in  tail  male,  gives  A.  an  estate  in  tail  male. 

*It  was  said,  by  the  counsel  in  support  of  the  excep-    [*132] 
lions,  that,  in  construing  the  will  of  the  Bedfordshire 
estates,  we  are  to  have  regard  to  the  will  of  the  Sussex  estates ; 
but,  when  we  look  at  that  latter  will,  we  find  that,  under  it, 
daughters  could  not,  by  any  possibility,  take. 

[The  Vice-Chancellob  : — ^The  testator,  in  that  will,  has  passed 
over  all  the  sons  of  Henry  Brand,  except  the  eldest] 

Nothing  can  show,  more  plainly,  that  the  testator  intended  no- 
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body  to  take  under  the  settlement  which  he  directed  to  be  made, 
except  a  person  who  might  become  entitled  to  the  barony  of  Dyn- 
evor,  than  the  direction  that  the  estates  should  go  over  on  the 
person  for  the  time  being  possessed  of  them,  becoming  entitled  to 
that  barony ;  and  we  know  that  no  female  whatever  could  be- 
come entitled  to  that  barony.  The  power  to  portion  younger 
children,  also  shows  how  little  daughters  were  in  the  testators 
contemplation. — [The  Vice-Chancellor  : — ^As  the  eldest  son 
was  to  be  tenant  in  tail  maje,  and  the  younger  children  were  to 
take  in  remainder  only,  it  was  reasonable  to  give,  to  the  father, 
a  power  of  portioning  his  younger  children.] 

Mr.  Hodgson c-r-^SLuy  of  the  cases  that  have  been  cited  in  sup- 
port of  the  exceptions,  arose  upon  marriage  articles :  but  such 
cases  are  not  much  in  point  where  the  question  arises  on  a  will ; 
for,  to  use  the  language  of  Sir  William  Grant,  in  Blackbum  v- 
Stable3j{a)  the  object  and  purpose  of  marriage  articles, 
[*183]  fiirnish  an  indication  of  ^intention  which  must  be  want- 
ing in  wills.  All  persons  who  take  under  a  will  are 
volunteers ;  but,  under  marriage  articles,  the  issue  are  purchasers : 
they  are  the  principal  objects  of  the  articles,  and  they  are  the  per- 
sons in  whose  favor  the  articles  are  to  be  construed.  So  that,  if 
the  words  are  large  enough  to  include  all  the  children,  they  must 
all  take.  But,  when  you  have  to  put  a  construction  on  a  will, 
you  have  no  such  grounds  to  go  upon ;  you  must  be  guided  by 
the  words,  taken  in  connection  with  the  other  parts  of  the  wiD ; 
.  and,  if  the  context  does  not  show  that  the  testator  intended  the 
words  to  have  any  other  than  their  ordinary  and  correct  meaning, 
the  court  will  not  give  them  a  more  extensive  operation. 

In  this  case  the  testator  has  directed  his  Bedfordshire  estates 
to  be  settled  on  George  Eice  Trevor  for  life,  without  impeach- 
ment of  waste  or  spoliation,  with-  remainder  to  his  issue  in  tail 
male  in  strict  settlement.  Now,  what  I  collect  from  that  direc- 
tion is,  that  the  testator  meant  the  estates  to  be  settled  on  G-eorge 
Eice  Trevor  in  tail  male,  in  the  way  of  strict  settlement ;  that  is, 

{a)  2  Ves.  ft  Beam.  369. 
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he  was  to  take  for  life,  and  his  issue  in  tail  male  were  to  take  as 
pnxchasers.  The  words  "  issue  in  tail  male"  mean  such  issue  as 
will  take  imder  a  limitation  in  tail  male  either  existing  or  to  be 
created,  and,  if  they  are  to  take  in  strict  settlement,  thej  must 
take  as  purchasers.  The  DvJce  of  Devonshire  y.  Cavendish^{a) 
Douglas  y.  Cbnffreve.{b) 

The  testator,  after  directing  that  the  estates  shall  go  oyer,  on 
the  person  in  possession  becoming  entitled  to  the  barony  of  Dyne- 
over,  says:  "and,  in  de&ult  of  such  issue  of  the  said 
George  Rice,  I  devise  my  said  Bedfordshire  *estate  unto  [*184] 
the  said  Henry  Brand,  his  heirs  and  assigns  foreyer ;" 
that  is,  such  issue  as  might  succeed  to  the  barony  of  Dynevor. 
If  the  testator  had  intended  to  provide  for  all  the  issue  of  George 
Rice  Trevor,  he  would  not  have  given  the  estates  to  Henry 
Brand,  except  iu  case  George  Rice  Trevor  should  die  without 
issue  generally. 

The  Solicitor' General  in  reply: — The  word  "issue,''  in  this 
case,  means,  not  all  the  descendants  of  George  Rice  Trevor,  how- 
ever remote,  but  his  descendants  who  are  to  take  the  estates  as 
purchasers  after  his  death;  and  the  words  "in  tail  male,"  de- 
scribe the  interest  which  they  arc  to  take.  It  is  perfectly  true 
that,  if  the  estates  had  been  devised,  directly,  to  George  Rice 
Trevor  for  life,  with  remainder  to  his  issue  in  tail  male,  he  would 
have  taken  an  estate  in  tail  male :  but  the  trust  in  this  case  is 
executory;  and  it  is  quite  contrary  to  the  principles  of  this 
court,  to  construe  an  executory  trust  in  the  same  way  as  it  would 
construe  an  executed  devise.  Where  an  estate  is  devised  to  A. 
for  life,  with  remainder  to  his  issue  in  tail  male,  the  words  "  in 
tail  male"  are  held  to  apply  to  the  party  himself.  But,  in  this 
case,  the  estates  are  to  be  settled  on  G.  R.  Trevor  for  life,  with- 
out impeachment  of  waste,  with  remainder  to  his  issue  in  tail 
male.  To  whom  then  do  the  words  "  in  tail  male"  apply  7  Not 
to  Mr.  Treyor,  but  to  his  issue,  who  are  to  take  as  purchasers  on 
the  determination  of  his  life  estate.  According  to  the  argument 
ia  support  of  the  report,  both  the  persons  who  are  to  take  and 

M  4  T.  E.  741,  note.  (^)  I  Bear.  59. 
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the  estate  which  they  are  to  take,  are  described  bj  the  same 
words. 

I  will  now  proceed  to  make  a  few  observations  on  that 
[*186]  clause  in  the  will  which  has  reference  to  the  estates  *going 
oyer  on  the  person  in  possession  succeeding  to  the  bar- 
ony of  Dynevor.  The  testator  says :  "  And  also  upon  the  like 
condition  to  that  I  have  made  in  my  will  of  my  Sussex  estate, 
so  &r  as  the  change  of  circumstances  wlU  permit,  that  the  said 
estate  shall  go  over,  &c."  Now,  supposing  that  the  daugliteis 
were  not  to  take  the  Bedfordshire  estates,  there  would  be  no 
change  of  circumstances  whatever,  as  regards  the  title  and  the 
estates.  For  the  sons  of  T.  Brand  were,  all  of  them,  in  the  line 
of  succession  to  the  barony  of  Dacre ;  and  the  sons  of  George 
Eice  Trevor  were,  all  of  them,  in  the  line  of  succession  to  the 
barony  of  IJynevor.  But  if  the  Bedfordshire  estates  were  to  go 
to  the  daughters  of  Gr.  E.  Trevor,  that  is,  to  persons  who  could 
not  succeed  to  the  barony  of  Dynevor,  then  a  change  of  circum- 
stances would  take  place. 

The  two  wills  were  made  at  very  nearly  the  same  time ;  and 
the  will  of  the  Bedfordshire  estates  refers  to  the  will  of  the  Sus- 
sex estates.  In  the  latter  we  find  that  the  testator  repeatedly 
uses  the  words  "issue  male,"  not  "issue"  by  itself;  but,  in  the 
former,  he  uses  the  word  "  issue"  simply.  Again,  in  the  will  of 
the  Sussex  estates,  the  person  in  possession  of  them  is  always 
spoken  of  as  a  male  and  in  the  singular  number ;  but,  in  the 
corresponding  parts  of  the  will  of  the  Bedfordshire  estates,  the 
term  "persons"  is  used,  as  weU  as  "person,"  and  there  is  noth- 
ing to  denote  the  sex  of  the  perso;i  or  persons.  Why  did  the 
testator  use  these  different  expressions  in  his  two  wiUs,  which 
were  so  nearly  contemporaneous  with  each  other,  if  he  meant 
issue  of  the  same  description  to  take  under  both  of  them? 

The  word  "  i&sue,"  is  a  word  of  purchase :  it  describes  the 

persons  who  are  to  take,  as  purchasers,  on  the  determi- 

[*186]    nation  *of  Gr.  E.  Trevor's  life  estate ;  and,  therefore,  it 

must  be  confined  to  issue  in  the  first  generation,  that  is^ 
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to  sons  and  daugliters :  and  the  words  "  in  taQ  male,"  describe 
the  estate  which  the  issue  are  to  take. 

The  Vicb-Chakcbllor  : — ^Before  I  decide  the  question  raised 
by  this  first  exception,  I  must  consider,  attentively,  the  language 
of  the  instrument  on  which  it  has  arisen. 


The  question  raised  by  the  second  exception  taken  by  George 
Rice  Trevor,  were  whether  the  power  of  jointuring  ought  not  to 
have  enabled  him  to  charge  the  estates  with  a  rent  charge,  the 
amount  of  which  was  not  to  vary  as  the  rents  varied,  but  was 
to  be  fixed  at  one-fifth  of  the  rental  at  the  time  of  exercising  the 
power;  and  whether  the  jointure  was  to  be  subject  to  or  free 
firom  any  deduction  on  account  of  the  expenses  of  managing  the 
estates,  repairs,  &o.{a) 

The  SoUcitor-OenercU  and  Mr.  Romilly  in  support  of  the  ex- 
ception. 

Mr.  Sinurtf  Mr.  L.  Wigram  and  Mr.  Hodgson^  contra. 

The  Vice-Chancellor  :— I  do  think  that  the  testator  meant 
that  the  jointure  should  vary  in  amount,  de  anno  in  annum  ;  for 
he  says,  in  his  will,  that  the  jointure  shall  not  exceed 
in  *amount  one-fifth  of  the  then  annual  rental  of  the  [*137] 
estates,  that  is,  the  annual  rental  at  the  time  of  appoint- 
ing the  jointure.  The  word  "  ordinary,"  which  is  used  in  the 
will  and  which  the  master  has  inserted  in  the  draft  of  the  settle- 
menty  seems  to  me  to  have  no  distinct  meaning,  and,  therefore,  I 
shall  reject  it.  I  think  that  the  '*  rental"  must  be  taken  to  be 
the  amount  which  is  receivable  by  the  landlord  by  way  of  rent, 
after  the  deductions  which  tenants  are  entitled  to  make.  The 
word  "  clear,"  however,  ought  to  be  inserted  in  order  to  avoid 

(a)  It  is  laid  down  in  Sir  Edw.  Sugden's  Treat  on  Pow.,  Vol  II,  p.  316,  6th  edh 
tkm,  that  a  general  power  to  jointnre  to  a  particular  amount^  without  expressing 
that  it  shall  be  dear  of  taxea^  will  onlj  enable  an  appointment  of  the  jointure  sub- 
ject to  natural  out-goings ;  as  pctfochlal  payments^  repairs,  Ac.  See  the  three  follow- 
ittg  pages  of  the  same  work. 
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any  question :  and  then  the  power  to  jointure  will  stand  thus : 
"any  clear  annual  sum  or  yearly  rent  charge,  not  exceeding  in 
amount,  for  any  such  wife,  one-fifth  part  of  the  annual  rent  pay- 
able at  the  time  of  making  the  limitation  or  appointment" 


July  25ife. — ^The  Vice-Chancellob  :  —The  question  raised  by 
the  first  exception  taken  by  each  of  the  three  sets  of  exceptants 
in  this  case,  depends  entirely  on  the  meaning  of  the  words  "  in 
tail  male." 

The  testator  devised  all  his  Bedfordshire  estates  to  certain  per- 
sons, upon  trust  that  they  should  settie  and  convey  the  same  to 
the  use  of  or  in  trust  for  George  Bice,  for  life,  without  impeach- 
ment of  waste  except  permissive  waste  or  spoliation,  witii  remain- 
der to  his  issue  in  tail  male,  in  strict  settlement.  I  agree  with 
Mr.  Hodgson  that  the  words,  "  in  strict  settlement,"  are  to  be  re- 
ferred to  the  mode  in  which  the  first  taker  is  to  take,  and  that 
they  have  no  eflfect  whatever  on  the  limitations  which  are  to  be 
made  to  those  who  are  to  take  after  him.  The  settlement  would 
be  equally  a  strict  settlement,  whatever  might  be  the  form  of 
limitation  to  the  issue  of  the  first  taker.     Those  words  mean 

merely  that  the  limitation  of  the  estate  to  the  first  taker 
[*188]    *shall  not  be  such  as  to  enable  him  to  disappoint  the 

obvious  intention  of  the  settler  or  testator,  that  the 
children  of  the  first  taker  should  take  after  him ;  and,  there- 
fore, the  mode  was  introduced  of  either  strictly  tying  down  the 
first  taker  to  an  estate  for  life,  or  giving  him  an  estate  for  •ninety- 
nine  years,  if  he  should  so  long  live ;  and,  if  he  took  an  estate  of 
freehold,  of  limiting  the  estate  to  trustees  in  trust  to  preserve 
contingent  renxainders  during  his  life. 

Then  the  expression,  in  this  case,  being  to  George  Rice  for 
life,  with  remainder  to  his  issue  in  tail  male  in  strict  settiement, 
it  is  plain  that  the  estate  to  be  taken  is  an  estate  in  tail  male. 
The  only  question  then  is,  who  are  to  take  ?  The  answer  is,  the 
issue. 
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That  the  words,  " in  tail  male,"  or,  "in  fee  simple,"  or  words 
of  that  descriptioQ,  do  not  describe  the  taker,  but  describe  only 
the  estate  which  the  taker  is  to  have,  appears  to  me  to  be  mani- 
fest to  anybody  who  will  consider  the  language  which  is  used  by 
Littleton.  In  his  first  section  he  says,  "  Tenant  in  fee  simple  is 
he  who  has  lands  and  tenements  to  hold  to  him  and  his  heirs  for- 
ever :"  and  then,  in  his  13th  section,  after  having  said  that  ten- 
ant in  tail  is  by  force  of  the  statute  of  Westminister  2d,  cap.  1, 
he  says,  "  that  tenant  in  tail  is  in  two  manners ;  that  is  to  say, 
tenant  in  tail  general,  and  tenant  in  tail  special."  In  his  next 
section  he  proceeds  to  state  what  a  tenant  in  tail  general  is ;  and 
he  says^  "  tenant  in  tail  general  is  where  lands  are  given  to  a  man 
and  to  his  heirs  of  his  body  begotten."  Then,  in  his  .16th  sec- 
tion, he  says,  "  a  tenant  in  tail  special  is  where  lands  are  given 
to  a  man  and  his  wife,  and  to  the  heirs  of  their  two  bodies." 

It  seems  to  me,  therefore,  that  the  language  of  the  law  is  per- 
fectly clear,  and  has  a  defined  meaning ;  and  that  the 
words  "  in  tail  male,"  no  otherwise  describe  the  *inter-  [*189] 
est  or  estate  which  those  descended  from  the  issue  are 
to  have,  than  as  they  describe  the  interest  which,  in  the  first  in- 
stance, the  issue  themselves  are  to  take:  for  the  subsequent 
takers  will  take  by  descent  and  not  by  purchase.  And  it  is  quite 
dear  that,  if  you  name  the  first  takers,  and  then  describe  the  es- 
tate which  they  are  to  have,  it  will  be  by  virtue  of  that  estate 
that  the  issue  descended  &om  them,  will  take.  In  that  sense  it 
may  be  said  that  the  words  do  describe  the  persons  who  are  to 
take ;  but  those  words  do  not  describe  the  persons  who,  in  the 
first  instance  are  to  take  that  estate  which  is  to  descend  to  heirs 
of  a  particular  description. 

Now,  upon  the  words,  as  they  stand  by  themselves,  it  is  clear 
to  my  mind  that  the  testator  meant  that  estates  in  tail  male  should 
be  limited  to  those  who  were  to  take  immediately  in  remainder 
after  the  tenant  for  life ;  and  that  that  is  his  meaning,  is  con- 
firmed by  adverting  to  the  circumstance,  namely,  that,  in  the 
first  will  which  he  has  made,  that  is  the  will  of  the  Sussex  es- 
tates, when  he  has  occasion  to  speak  of  issue  male,  he  uses  those 
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veiy  words.  Therefore,  if  he  had  meant  that  the  issue  of  the 
first  taker  of  the  Bedfordshire  estates,  should  be  the  issue  male, 
I  must  suppose  that  he  would  have  said  so.  Instead  of  which 
he  has  cautiously  abstained  ftom  using  the  language  which  is 
foimd  in  the  first  will,  and  has  used  language  in  the  second  will, 
which,  in  my  opinion,  does  clearly  show  that  the  parties  who  are 
to  take  in  remainder  after  the  tenant  for  life,  are  the  issue  gen- 
erally, that  is  the  children  of  Mr.  Eice  Trevor.  Therefore,  the 
first  in  each  of  the  three  sets  of  exceptions,  must  be  allowed : 
and  I  shall  therefore  declare  that,  according  to  the  true  construc- 
tion of  the  second  will,  the  persons  who  are  to  take  in  remainder 
after  George  Rice  Trevor,  are  his  children. 

[*140]        *The  mode  in  which  they  are  to  take,  will  be  for  sub- 
sequent consideration. 


Mr.  BeiheU  and  Mr.  Wickens  in  support  of  the  first  exception 
taken  by  Frances  Emily  Trevor : — The  court,  in  carrying  the  tes- 
tator's directions  into  effect,  ought  to  follow  the  same  rule  with 
respect  to  daughters  as  exists  with  regard  to  sons ;  that  is,  it 
ought  to  limit  the  estates  to  the  first  and  other  daughters,  succes- 
sively, in  tail  male.  We  have  not  been  able  to  find  any  case  in 
which  the  point  now  under  consideration  has  been  determined. 
There  is  nothing  except  the  expression  in  the  judgment  in  Hari 
V.  Mtddlehur8tf{a)  which  has  any  bearing  on  it :  and  there,  Lord 
Hardwicke  seems  to  intimate  that  the  same  mode  of  limitation 
should  be  adopted  with  regard  to  daughters,  as  with  regard  to 
sons :  and  that  seems  to  us  to  be  consonant  to  the  intention  of 
the  testator,  as  it  is  to  be  collected,  &om  the  general  scope  and 
tCDor  of  his  will.  His  general  intention  seems  to  have  been,  to 
found  a  femily  of  opulence  and  consequence  in  Bedlbrdshire,  and 
to  perpetuate  the  name  of  Trevor  in  that  county :  and  that  in- 
tention will  be  defeated  unless  his  estates  in  that  county  are  pre- 
served entire.  One  can  hardly  suppose  that  the  testator  could 
have  intended  that  his  estates  should  be  parcelled  out  amongst 
five  or  more  proprietors,  each  of  whom  was  to  bear  the  name  and 

(a)  3  Atk.  871. 
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arms  of  Trevor,  The  consequence  of  which  would  be  that  the 
importance  of  the  fiunilj  would  be  materially  impaired.  More- 
over, it  is  qnite  clear  that  the  testator  intended  his  estate  to  go 
over  whole  and  entire. 

*The   expression,   "strict   settlement,"  means  two    [*141] 
things:  first,  that  the  parent  should  be  made  tenant  for 
life,  and,  next,  that  his  children  should  take  in  succession  to  each 
other. 

It  may  be  said,  perhaps,  that  the  testator  has  contemplated  the 
possibility  of  a  plurality  of  persons  coming  into  possession  of  his 
estates,  and  that  that  cannot  happen  unless  the  daughters  take 
as  tenants  in  common.  But  the  truth  is  that  no  argument  can 
be  derived  fix)m  the  loose  language  of  a  will  like  this,  which 
merely  points  out,  in  general  words,  what  is  to  be  done  in  a  move 
exact  and  formal  manner,  at  some  future  time ;  and  then  the 
testtaor's  general  purpose  and  intention  must  be  the  guide. 

Mr.  Daniell  appeared  for  the  younger  daughters ;  but — 

The  Vice-Chancellor,  without  hearing  him,  said: — The 
clause  as  to  taking  the  name  and  arms  of  Trevor,  points  to  the 
case  of  several  persons,  as  well  as  to  the  case  of  a  single  person 
coming  into  possession  of  the  estates :  and,  therefore,  it  is  appli- 
cable to  the  case  of  the  daughters  coming  into  possession,  collect- 
ively. And,  in  my  opinion,  that  clause  cannot  be  considered 
as  pointing  to  the  case  of  one  of  the  daughters,  and  her  husband 
coming  into  possession ;  because  the  testator  says :  "  And  also 
upon  the  like  condition  to  that  I  have  made  in  my  will  of  my 
Sussex  estate,  so  far  as  the  change  of  circumstances  will  permit^ 
that  the  said  estate  shall  go  over  to  the  party  next  entitled,  on 
the  person  for  the  time  being  possessed  becoming  entitled  to  the 
barony  of  Dynevor."  So  that  he  refers  to  what  he  had  done  by 
his  will  of  the  Sussex  estates.  And  there  we  find  that, 
*in  case  any  person  becoming  entitled  in  possession  to  [*I42] 
those  estates,  shall  neglect,  refuse,  or  discontinue  to  take 
and  use  the  name  and  arms  of  Trevor,  the  estate  of  that  person  is 
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to  cease,  if  a  tenant  for  life,  as  if  lie  were  then  actually  dead,  and, 
if  a  tenant  in  tail,  as  if  he  were  actually  dead  and  there  were  also 
an  utter  extinction  or  faalure  of  his  issue  male,  or  of  the  issue 
male  of  the  ancestor  through  whom  he  acquired  his  estate  taiL(a) 
That  clause  seems  to  me  to  exclude  the  notion  of  the  word, 
'^ persons,"  being  applicable  to  a  daughter  and  her  husband; 
and,  consequently,  the  inference  that  the  word  "persons"  applies 
to  daughters  taking  coUectiyely,  remains  in  full  force. 

Besides,  in  limiting  estates  in  strict  settlement,  it  is  more  usual 
to  limit  l^em  to  daughters  as  tenants  in  common,  than  in  succes- 
sion. 

Mr.  Beihell.'-^YoMr  Honor's  decision  upon  that  exception  dis- 
poses, in  effect,  of  all  the  exceptions  taken  by  the  daughters, 
except  that  which  relates  to  the  taking  of  the  name  and  arms. 


The  Solicitor- General  and  Mr.  RomiUy^  in  support  of  G.  E. 
Trevor's  fourth  exception : — This  exception  applies  to  the  clause 
which  directs  that  the  Bedfordshire  estates  shall  go  over,  on  the 
party  in  possession  of  them  succeeding  to  the  barony  of  Djmevor. 
The  master  has  framed  that  clause  so  that  it  applies  to 
[*143]  *George  Rice  Trevor,  as  well  as  to  his  issue  male,  suc- 
ceeding to  the  barony.  We  contend  that  it  ought  not 
to  have  included  George  Rice  Trevor. 

Your  Honor  will  observe  that  there  is  a  difference  between 
the  limitations  of  the  two  estates,  and  the  parties  stood  somewhat 
in  a  different  position.  Henry  Brand,  who  was  the  first  tenant 
for  life  of  the  Sussex  estates,  was  the  heir  presumptive  to  the 
barony  of  Dacre ;  and,  therefore,  he  might  or  might  not  succeed 
to  it.  But  Mr.  Rice  Trevor  was  the  heir  apparent  to  the  barony 
of  Dynevor,  and,  consequently,  on  the  death  of  his  father,  he 

(a)  It  is  Bubmittcd  that  the  daase  in  the  will  of  the  Suflsez  estates,  to  which  the 
testator  referred,  was  not  the  dauae  relating  to  the  taking  of  the  name  and  vrnm, 
tet  that  relating  to  saooeseion  to  the  barony  of  Dacre. 
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would,  of  necessity,  succeed  to  that  barony.  The  question,  there- 
fore, is  whether  the  testator,  firom  the  different  wording  of  his 
will,  did  not  mean  differently  as  to  the  going  over  of  the  two 
estates.  The  Sussex  estates  were  devised  to  Heniy  Brand  for 
life,  or  until  he  should  become  Baron  Dacre,  with  remainder  to 
Thomas  Brand  for  Hfe,  or  until  he  should  become  Baron  Dacre. 
But  the  Bedfordshire  estates  are  given  to  Mr.  Eice  Trevor  for 
life :  "  upon  the  like  condition  to  that  I  have  made  in  my  will 
of  my  Sussex  estatg,  so  far  as  the  change  of  circumstances  will 
permit,  that  the  said  estate  shall  go  over  to  the  party  next  enti- 
tled, on  the  person  for  the  time  being  possessed,  becoming  enti- 
tled to  the  barony  of  Dynevor."  Now  the  shifting  clause  in  the 
will  of  the  Sussex  estates,  is  confined,  altogether,  to  the  issue  in 
tail :  and  we  submit  that,  there  being  no  limitation  of  the  Bed- 
fordshire estates  to  Mr.  Eice  Trevor  for  life,  or  imtil  he  shall  be- 
come Lord  Dynevor,  but  there  being  an  absolute  limitation  to 
him  for  life,  the  shifting  clause  that  is  to  be  introduced  into  the 
settlement  of  those  estates,  ought  to  be  framed  similarly  to  the 
shifting  clause  of  the  Sussex  estates ;  and  then  it  will 
not  apply  to  Mr.  Eice  Trevor,  the  tenant  *for  life,  but  [*144] 
will  be  confined  to  his  issue  in  tail ;  as  it  ought  to  be,  in 
order  to  make  it  correspond  (as  the  testator  has  directed  that  it 
shall  do)  with  the  shifting  clause  of  the  Sussex  estates.  • 

The  Vice-Chancellor  : — I  do  not  think  that  that  is  the  true 
construction  of  the  will.  Because,  after  having  limited  the  Bed- 
fordshire estates  to  G.  Eice  Trevor  for  life,  with  remainder  to  his 
issue  in  tail  male,  in  strict  settlement^  the  testator  says :  "  Upon 
the  like  condition  to  that  I  have  made  in  my  will  of  my  Sussex 
estates,  so  &r  as  the  change  of  circumstances  will  permit,  that 
the  said  estate  shall  go  over  to  the  party  next  entitled,  on  the 
person  for  the  time  being  possessed,  becoming  entitled  to  the 
barony  of  Dynevor."  Now  tie  very  form  of  limitation  which 
the  testator  has  adopted  with  regard  to  his  Sussex  estates,  is  tan- 
tamount to  a  condition:  for  it  is,  in  effect,  a  limitation  to  Henry 
Brand  for  life,  upon  condition  that,  if  he  succeeds  to  the  barony 
of  Dacre,  his  life  estate  shall  cease  and  the  estates  shall  go  to  his 
son,  Thomas  Brand,  for  life,  but  subject  to  the  like  condition. 
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It  is  more  shortly  expressed,  I  admit ;  but  it  is  equally  a  condi- 
tional limitation. 

It  was  the  plain  intention  of  the  testator  that  no  taker  of  his 
Bedfordshire  estates,  should  hold  those  estates  and  the  barony  of 
Dynevor  together;  and,  therefore,  the  master  ought  to  have  fol- 
lowed the  precedent  furnished  him  by  the  will  of  the  Sussex  es- 
tates, that  is,  he  ought  to  have  limited  the  Bedfordshire  estates 
to  G.  R  Trevor  for  life,  or  until  he  shall  become  Baxon  Dynevor; 
and  then  the  shifting  clause,  like  the  shifting  clause  in  the  will 
of  the  Sussex  estates,  need  not  include  the  tenant  for  life, 

[*146]        *The  Solmtor' General  and  Mr.  BomiUy: — We  have 
another  objection  to  make  to  the  shifting  clause. 

If  Mr.  Rice  Trevor  should  have  a  son  and  no  other  child,  and 
that  son  should  succeed  to  the  barony  of  Dynevor,  the  estates  (as 
the  shifting  clause  now  stands)  will  go  to  Henry  Brand  in  fee: 
but,  according  to  the  shifting  clause  in  the  will  of  the  Sussex  es- 
tates, those  estates  are  not  to  shift  at  all,  unless  there  shall  be 
in  existence,  at  the  time,  another  son  or  the  issue  male  of  ano- 
ther son  of  Thomas  Brand. — [The  Vice-Chancellob  : — ^What 
I  understand  to  be  the  effect  of  the  shifting  clause  in  the  will  of 
the  Sussex  estates,  is,  that  if,  at  the  time  when  the  barony  of 
Dacre  descends  upon  any  issue  male  of  Thomas  Brand,  any 
other  issue  male  of  that  gentleman,  is  or  are  in  existence,  the 
vesting  in  possession  of  the  ultimate  limitation  to  Henry  Brand 
in  fee,  is  not  then  to  take  place.] 

Mr.  i^uart  and  Mr.  L,  Wigram: — ^There  is  this  difference  be- 
tween the  will  of  the  Sussex  estates,  and  the  wiQ  of  the  Bedford- 
shire estates.  Under  the  former,  the  daughters  of  the  tenant  for 
life  take  no  interest  whatever;  but  your  Honor  has  decided 
that,  under  the  latter,  the  daughters  of  thfe  tenant  for  life,  do 
take  interest.  Besides,  there  is  a  great  difference  between  the 
scheme  of  limitation  in  the  two  wills.  In  the  will  of  the  Sux- 
sex  estates,  the  tenant  for  life  and  the  ultimate  remainder-man 
are  the  same  person ;  and,  therefore,  the  testator  did  not  intend 
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those  estates  to  go  back  to  tlie  tenant  for  life,  so  long  as  any 
issue  male  should  be  in  existence.  But,  in  the  will  of  the  Bed- 
foidshiie  estates,  the  tenant  for  life  and  the  ultimate  remainder- 
man in  fee,  are  different  persons ;  and^  therefore,  the 
same  reason  does  not  apply  to  them.  And  the  *testator  [*146] 
has  said:  *'  so  &r  as  the  change  of  circumstances  will 
permit:''  which  points  to  the  difference  of  circumstances  that 
exist  between  the  limitations  of  the  two  estates^ 

Mr.  Hodgson : — ^The  distinction  between  the  two  shifting  clauses, 
arises  fix)m  the  difference  that  exists  between  the  barony  of  Da- 
cre  and  the  barony  of  Dynevor.  The  former  is  descendible  to 
females  as  well  as  males ;  the  latter  is  descendible  to  males  only. 
Thomas  Brand  may  have  two  sons.  The  eldest  son  may  die 
leaving  a  daughter  only;  then  that  daughter  wiU  become  Ba- 
roness Dacre ;  but  her  uncle  will  be  Thomas  Brand's  heir  in  tail 
male ;  and  the  testator  framed  the  shifting  clause  in  the  manner 
in  which  we  find  it  in  his  will  relating  to  the  Sussex  estates,  in 
order  to  keep  those  estates  in  the'  male  line  of  Thomas  Brand, 
notwithstanding  the  descent  of  the  barony  upon  one  of  that  gen- 
tleman's issue.  But  the  barony  of  Dynevor  cannot  descend  to 
a  daughter  of  an  elder  son  of  George  Bice  Trevor:  and  that  is 
the  reason  why  the  shifting  clause  in  the  will  of  the  Bedfordshire 
estates,  is  framed  differentiy  fix>m  the  shifting  clause  in  the  will 
of  the  Sussex  estates. 

The  Vice-<3hanoellor  : — ^Your  argument  is  founded  on  an 
assumption  of  a  reason  for  what  the  testator  did :  but  I  am  not 
at  all  satisfied  that  what  you  assume  to  be  the  reason  for  framing 
the  shifting  clause  as  we  find  it  in  the  will  of  the  Sussex  estates, 
is  the  real  reason. 

It  seems  to  me  that  the  testator  has  expressly  provided  that 
there  shall  not  be  a  disunion  of  the  Sussex  estates  from  the  barony 
of  Dacre,  unless,  in  the  event  of  there  being  some  other 
person  capable  of  inheriting  *those  estates  in  tail  male  [*147] 
after  the  barony  has  descended  upon  the  person  in  pos- 
session ;  in  order,  as  I  understand,  and  as  the  words  themselves 
imply,  that  the  descent  of  the  barony  of  Dacre  shall  not  have  the 
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efifect  of  accelerating,,  to  Henry  Brand,  the  remainder  in  fee ;  but 
that,  in  the  event  of  there  being  no  other  male  issue  capable  of 
taking  the  estates  after  the  barony  has  descended,  the  barony 
and  the  estates  may  go  together  as  fiir  as  they  can. 

It  is  observable  that  there  is  a  sort  of  reciprocal  quality  affect- 
ing both  the  estates.  The  Sussex  estates  are  limited,  so  that 
sons  and  their  issue  male  can  alone  take ;  but  the  barony  of  Da« 
ere  is  capable  of  descending  to  females  as  well  as  to  males. 
The  Bedfordshire  estates  are  so  limited  as,  that  sons  as  well  as 
daughters  and  their  issue  male,  may  take :  but  the  barony  of 
Dynevor  can  descend  only  to  sons  and  their  issue  male.  Then, 
if  there  should  be  no  daughters  or  issue  male  of  daughters,  and 
the  barony  of  Dynevor  should  descend  upon  a  tenant  in  tail 
male,  being  a  son  of  George  Rice  Trevor,  or  some  of  his  issue, 
the  descent  of  the  barony  (supposing  the  clause  to  stand  as  you 
say  it  ought  to  do,)  would  deprive  the  party  in  possession  of  his 
estate. 

Now  I  apprehend  that  the  testator  meant  the  same  thing  to 
take  place  with  respect  to  the  Bedfordshire  estates,  as  with  re- 
spect to  the  Sussex  estates,  namely,  that  in  the  event  of  the  barony 
of  Dynevor  descending  on  a  son  of  George  Rice  Trevor,  or  the 
issue  male  of  a  son,  he  should  continue  to  hold  the  Bedfordshire 
estates,  unless  there  was  some  person  capable,  under  the  limita- 
tions previously  expressed  in  the  instrument,  of  taking 
[*148]  those  estates  in  the  way  of  taking  them  in  ^remainder; 
in  order  to  prevent  the  acceleration  of  the  fee,  in  posses- 
sion, to  Henry  Brand.  Therefore,  as'far  as  that  part  of  the  ex- 
ception is  concerned,  it  is  right 


The  Solicitar-Oeneral  and  Mr.  Romilly  for  George  Rice  Trevor, 
abandoned  the  exception  taken  by  their  client,  to  the  proviso  as 
to  taking  the  name  and  arms  of  Trevor ;  but  concurred  with  Mr. 
Beihellj  Mr.  Wtckena  and  Mr.  DanieU  in  supporting  the  excep- 
tion taken  to  that  proviso  by  the  daughters  of  G.  R.  Trevor. 

The  clause  in  the  will  of  tiie  Bedfordshire  estates,  respecting 


CASES  IN  CHANCEEY.  148 

1842.^TreT(V  v.  Treyor. 

the  taking  of  the  name  and  anns,  is  in  veiy  general  terms :  it 
aajs^  merely,  that  all  persons  from  time  to  time  to  come  into 
poseeaaionof  the  estates,  shall,  within  a  year  afterwards,  take  the 
name  and  bear  the  arms  of  Trevor.  The  clause  in  the  will  of 
the  Sussex  estates  is  more  stringent :  but  your  Honor  will  bear 
in  mind  that  it  is  the  will  of  the  Bedfordshire  estates,  that  is  to 
be  the  guide  in  making  the  settlement  of  the  Sussex  estates,  and 
not  vice  verm.  The  proviso  introduced  by  the  master,  directs 
Ibat  eveiy  person  who  shall  oome  into  possession  of  the  estates, 
diaU,  within  a  year  afterwards,  take  and  use  the  name  and  arms 
of  Trevor ;  and  that^  if  he  revises,  n^lects  or  discontinues  so  to 
do^  the  estates  shall  go  over  as  if  he  were  dead,  and,  in  the  case 
of  his  being  a  son  or  the  issue  male  of  a  son  of  G.  B.  Trevor,  as 
if  theie  woea  total£ulnre  of  the  issue  male  of  such  son:  so  that, 
if  Mr.  Bice  Trevor  were  to  have  a  son,  and  that  son  were  to 
have  two  ot  more  sons,  and  the  eldest  of  them  were  to  refuse  or 
diaoontinne  to  use  the  name  and  arms,  the  estates  would 
go  away,  not  only  from  him  and  his  issue  male,  but  *from  [*149] 
all  his  brothers  and  sisters,  (if  he  had  any,)  and  all  their 
issue  male :  but  that  never  could  have  been  intended  by  the  tes* 
tator.  The  proviso  which  we  propose  to  substitute  for  the  one 
which  the  master  has  approved  o^  confines  the  consequence  of 
refusing  or  discontinuing  to  take  and  use  the  name  and  anxu^  to 
the  de&ulter  and  his  issue  male. 

Mr.  iSSuori,  Mr.  L.  Wigram  and  Mr.  Hodgson^  for  Henry  Trevor, 
(late  Brand): — ^The  common  mode  of  carrying  into  effect  a  direc- 
tion, in  an  executory  will,  as  to  taking  the  name  and  arms  of  the 
testator,  is  to  say  that  the  estate  of  the  party  who  refuses,  shall 
cease. — [The  Vicb-Ohakcellor  : — That  is  not  denied.] — IS  that 
IS  oonoeded,  it  is  all  we  ask.  If,  in  the  case  put  by  the  Solicitor- 
Cknered,  tin  tMseSt  grandscm  refuses  to  comply  wiih  the  direction, 
all  that  we  say  is,that  his  estate  is  to  cease.  But  then  we  must 
not  lose  sight  of  the  point  that  the  party  who  so  refuses,  has  in 
hiiDB^  at  that  timei  ihe  whole  eitate  tail:  and  his  hrothtei  has  got 
BO  more  interest  in  the  estate,  than  any  of  his  children  or  issue 
have.    On  what  possible  ground  then,  can  k  be  contended  that 

the  estate  is  to  be  taken  awa^"  from,  the  issue  of  the  eldest  grand- 
Vol.  XIII.  9 
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son,  and  not  from  his  brother?  He  does  not  take  the  estate  by 
pnrchaae,  but  bj  descent.  If  he  were  the  purchaser,  the  estate 
he  holds  would  wholly  cease,  and  all  his  issue  male  would  be 
excluded :  and  then  his  brother,  being  the  next  remainder-man, 
would  take.  The  way  in  which  directions  like  the  one  in  ques- 
tion are  always  carried  into  effect,  is  to  say  that  the  estate  which 
is  in  the  party  who  refuses,  shall  cease. 

Mr.  Hodgson: — ^The  proviso  inserted  by  the  master,  is  in  ao* 
cordance  with  the  proviso,  for  the  like  purpose,  which  the  testator 

has,  himself  introduced  into  his  will  of  the  Sussex  ea- 
[*150]    tates:  *and  it  could  not  be  expressed  in  any  other 

maimer,  without  violating  flie  rules  of  law.  It  could 
not  be  framed  so  as  to  divest  the  estates  from  the  eldest  grandson 
and  his  issue,  and  to  vest  them  in  his  brother.  For  the  estate 
which  issue'  in  tail  or  in  tail  male  take,  is  the  estate  of  the  ancesr 
tor  from  whom  the  estate  in  tail  or  in  tail  male  was  originally 
derived.  The  issue  do  not  take  as  the  issue  of  their  immediate 
ancestor;  and  the  proviso  must  determine  the  estate  tail  to  the 
same  extent  as  it  would  be  determined  if  there  were  an  entire 
£ulure  of  issue  to  inherit  the  estate  tail  of  which  the  defaulting 
party  was  seised  :(a)  and  that  is  what  the  testator  has  done  with 
regard  to  his  Sussex  estates. 

The  Vicb-Chancellor  : — ^My  notion  is,  that  this  condition 
has  no  reference  to  the  Sussex  estates,  and,  therefore,  is  not  to  be 
construed  with  reference  to  the  Sussex  estates.  Where  the  tes- 
tator did  mean  to  refer  to  the  limitations  of  the  Sussex  estates, 
he  has  done  so,  in  express  terms,  in  the  next  proviso.  Therefore, 
I  do  not  see  why  this  clause  should  be  so  expressed,  as  to  produce 
the  effect  of  making  to  cease  the  estate  of  a  person  who  happens 
only  to  be  a  brother  or  collateral  relation  of  the  offending  party. 


July  27th. — ^The  order  made  was,  in  substance,  as  follows: 
This  court  doth  declare,  upon  the  first  exception  taken  by  each. 

(a)  Harg.  &  Bat  Oa  Utt  327  %  note  2,  and  I^eame  on  Benuiuden,  264»  note 
(eX  9th  edit 
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of  the  excepting  parties,  that,  immediately  after  the  limitation  to 
the  first  and  other  sons  of  G.  B.  Trevor,  successively  in  tail  male, 
there  ought  to  be  inserted,  in  the  draft  settlement,  a  limitation  to 
all  the  daughters  as  tenants  in  common  in  tail,  with  cross 
remainders  *l)etween  them  in  tail :  And  the  court  al-  [*151] 
lowed  the  third  exception  of  Qt.  E.  Trevor,  and  the  third 
exception  of  his  eldest  daughter,  and  the  second  exception  of  his 
younger  daughters;  and,  upon  his  fourth  exception,  it  declared 
that  the  limitation  to  him  ought  to  have  been  a  limitation  to  him 
and  his  assigns,  for  life,  or  until  he  should  succeed  to  the  barony 
of  Dynevor,  without  impeachment  of  waste,  except  ^s  is  men- 
tioned in  the  draft ;  and  that  the  limitations  and  the  oth^  provi- 
sions having  reference  to  the  determination  of  his  estate,  should 
have  been  made  applicable  to  his  succeeding  to  the  barony  in  like 
manner  as  to  his  death :  And  the  court  declared  that,  in  lieu  of 
the  proviso  in  the  draft,  and  which  was  set  forth  in  his  fourth 
exception,  a  proviso  ought  to  have  been  inserted  to  the  following 
effect :  that,  in  case  the  barony  of  Dynevor  should  descend  to  any 
child  of  G,  B.  Trevor  thereby  made  tenant  in  tail  male,  or  upon 
any  issue  male  of  any  such  child,  the  use  for  the  benefit  of  such 
child  or  issue  male,  (provided  that  there  should  be  then  in  exist- 
ence any  other  child  or  the  issue  male  of  any  other  child  of  G. 
B.  Trevor,  capable  of  taking  or  inheriting  the  estates  under  the 
limitations,)  should  cease,  as  if  the  child  who  or  whose  issue  male 
should  succeed  to  the.  barony,  were  not  only  dead,  but  as  if  there 
were  also  an  utter  &ilure  or  extinction  of  tiie  male  issue  of  such 
child,  and  that  the  estates  should  thereupon  go  to  the  person  or  perp 
sons  next  beneficially  entitled  in  remainder  under  the  limitations, 
in  the  same  manner  as  if  the  child  were  not  only  dead,  but  as  if 
there  were  also  an  utter  failure  or  extinction  of  tiie  child's  male 
issue :  And  the  court  allowed  the  third  exception  of  the  daugh- 
ters: and  it  allowed  G.  E.  Trevor's  second*  exception,  with  the 
following  variation  of  the  clause  thereby  proposed  to  be  inserted 
in  the  draft,  namely,  in  lieu  of  the  words:  ''the  then 
•ordinary,  annual  rental  of  the  estates,"  the  words :  "  the  [*152] 
annual  rent  payable  at  the  time  of  making  the  limitation 
or  appointment,"  to  be  inserted :  And  the  court  referred  it  back 
to  the  master,  to  review  his  report,  and  to  revise  and  resettie  the 
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draft  settlement,  having  regard  to  the  declarations  and  directbns 
thereinbefore  contained.(a) 

(a)  Heniy  Trevor  (late  Brand)  has  appealed  to  the  House  of  Lorda^  fiom  the  above 
order,  except,  so  fiir  as  it  allowed  the  third  exoeption,  taken  by  the  daoghtera  of  G. 
Bioe  Trevor,  relating  to  the  name  and  arms  danae  m  the  draft  settlement  Probably, 
he  omitted  that  part  of  the  order  in  his  appeal,  because  the  danse  might  be  baired 
OB  the  first  tenant  in  tail  male  ooming  of  age.  It  will  be  seen,  however,  on  re&nii^ 
to  Hr.  Butler's  note  to  Co.  litt.  327  a^  and  to  tiie  precedents  of  setUements  and  wiBs 
published  by  Bythewood  ft  Jarman,  and  ICartan  ft  Davidson,  that  it  is  the  practioe 
of  oonveyancfn  so  to  frame  dausee  for  the  like  purpose,  as  to  defbat  the  entire 
estate  tail  of  which  the  non-oomplying  party  was  seised,  and  to  give  the  property 
over  to  the  party  next  entitled  in  remamder,  under  the  liiaitations  oontained  in  the 
instrument. 

The  reacion  stated,  in  the  printed  appeal  case,  from  appealmg  from  the  allowaaoe 
of  Gfeo.  Rice  Trevor's  second  exception,  relating  to  the  power  to  jointuxe^  was :  "  that 
the  yearly  sum  to  be  appointed,  ought  to  be  subject  to  the  land  tax,  or,  in  other 
words,  that  the  out-goings  should  be  taken  out  of  the  gross  rental,  befiire  the  division 
takes  place  to  ascertain  the  amount  of  the  jointure."  It  is  submitted  that  his 
Honor's  judgment  on  the  second  exception,  was  to  that  effect  What  the  reporter 
understood  his  Honor  to  say,  was,  in  substance,  that  the  word  "  rental  *'  ought  not 
to  be  inserted  in  the  order,  because  it  meant  the  gross  amount  of  the  rents  which  the 
tenants  were  liable  to  pay ;  and  that  the  word  "  rent "  ought  to  be  substituted  fiv 
it,  in  order  to  express  that  the  jointure  ought  not  to  exceed  one-fifth  of  the  amount 
receivable,  by  the  landlord,  in  the  way  of  rent,  after  the  deductions  usually  made  by 
tenants,  i  &  it  is  presumed,  for  land  tax,  quit  rents,  and  other  payments  usoally 
borne  by  landlords. 


> 
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IN  THE  HOUSE  OF  LORDS, 

FROM  THE  COURT  OP  EXCHEQUER  IN  SCOTLAND. 


•John  Thomson,  Esq.,  Attorney  for  the  Executors    [♦ISS] 
or  John  Grant,  late  of  Dkmeraka,  Deceased, 
Plmniiff  in  JEhrror;  Her  Majesty's  Advooatb-General, 
DefofidcaU  in  Error ,{0^ 

Legacy  Duly. — Domicil 

1M2 :  July.    1846 :  llth  and  18th  Febraaiy. 

A  natiye  of  Sootland  died  domiciled  in  Demerara,  having  personal  property  in  Scot- 
land, and  having  left  legadea  to  persons  in  that  country.  Held  that  the  legacies 
were  not  liable  to  legacy  daty. 

The  late  John  Grant,  Esq.,  a  native  of  Scotland,  died  domi- 
ciled in  Demerara,  leaving  funds  in  the  Boyal  Bank  of  Scotland. 
B  J  his  testament,  he  nominated  executors  resident  in  Demerara, 
and  left  certain  legacies  to  parties  in  Scotland,  and  the  residue  of 
his  estate  to  others  residiag  in  the  colony.  The  executors  ap* 
pointed  Mr.  Thomson,  their  attorney  in  this  country,  to  admin- 
ister the  Scotch  estate,  who,  accordingly,  took  out  confirmation  or 
probate  of  the  will  in  the  usual  form,  and  paid  part  of  the  lega- 
cies. A  claim  was  made  on  the  part  of  the  crown,  for  legacy  and 
residue  duty  out  of  this  estate,  in  respect  of  its  having  been  prop* 
erty  situated  in  Scotland,  belonging  to  a  British  subject,  and 
there  administered  and  distributed.    This  claim  was  resisted  by 

(o)  The  reporter  is  indebted  ta  Mr.  Anderson  for  the  above  report  It  confirms 
the  i»inciple  upon  which  The  Oommisnonars  of  CharitaUe  Donaiiona  cmd  Beguiesta  in 
BtiUuid  ▼.  Veverwx  (onfe,  p.  14)  was  decided :  but  the  judgment  of  the  House  of 
Lords  was  not  pronounced  until  after  that  case  had  been  sent  to  press ;  sad,  there- 
fcn^  tt  ooQld  not  be  inserted  in  a  note  to  that  case. 
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Mr.  Thomson,  on  the  ground  that  as  the  law  of  the  tes- 
[*154]    tator's  domicil  at  the  time  of  his  death,  ruled  the  *suo- 

cession,  the  liability  of  personal  estate  to  legacy  duty 
was  governed  by  that  law ;  and  that  no  legacy  or  residue  duty 
was  due  by  the  law  of  Demerara. 

In  the  Exchequer  Court  of  Scotland,  the  case  was  decided  in 
fiivor  of  the  crown,  but  was  carried  by  writ  of  error  to  the  House 
of  Lords. 

The  cause  was  argued  at  great  length,  before  the  House  of 
Ix)rds,  in  July,  1842,  by  Mr.  PemberUm  and  Mr.  AndersoTi^  for 
the  plaintiff  in  error,  and  the  Solicitor-General  {FoUett)  and  Mr. 
Orompion  on  the  part  of  the  crown.  For  the  plaintiff  in  error  it 
was  contended  that  the  language  of  the  statute  imposing  the 
duty:  "every  legacy  given  by  any  will,  of  any  person,"  &a, 
must  receive  some  limitation,  and  that  the  domicil  of  the  party 
was  the  only  sound  criterion  that  could  be  applied ;  that  the  cir- 
cumstance of  the  debt  beiag  owing  from  persons  in  this  country, 
was  immaterial,  as  debts  follow  the  person  of  the  creditor  and 
not  of  the  debtor ;  besides,  the  debtor  may  be  sued  wherever  he 
is  found.  Neither  could  the  administration  of  the  will  in  this 
country,  furnish  the  rule :  the  tax  on  administration  is  other- 
wise provided  for  by  probate  duty.  Further,  making  adminis- 
tration the  test,  would  be  in  opposition  to  the  intent  of  the  statute^ 
by  which  the  duty  is  imposed  as  a  tax  on  siuxession,  irrespective 
altogetiier  of  administration.  Moreover,  it  would  in  that  case, 
depend  upon  the  will  or  caprice  of  the  debtor  whether  duty 
would  be  exigible  or  not ;  as  he  might,  and  it  would  be  his  duty 
to  remit  to  the  executors  abroad,  and  thereby  supersede  the  ne- 
cessity of  administering  the  wiU  in  this  country.  .On  the  other 
hand,  if  the  testator's  domicil  were  adopted,  it  ftimished  a  solid 

and  unerring  rule  for  resolving  all  such  questions ;  and 
[*155]     accordingly  it  had  *been  more  or  less  given  effect  to  in 

the  recent  cases  which  had  occurred. 

For  the  crown,  it  was  contended  that  domicil  had  nothing  to 
do  with  the  question ;  that  legacy  duty  was  a  fiscal  regulation, 
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and  was  chai^eable  wherever  any  person  in  Great  Britain  took 
upon  himself  the  administration  or  execution  of  a  will  in  a  le- 
pxeaentative  character. 

Before  the  arguments  were  concluded,  the  Lord  Chancellor 
observed  that  the  question  involved  in  the  case  was  of  very  great 
importance  in  its  operation,  and  that  it  would  be  desirable  to 
have  the  opinions  of  the  judges.  Lords  Brougham  and  Camp- 
bell concurred  in  this  suggestion,  and  the  house  accordingly  ap- 
pointed the  cause  to  be  re-argued  by  one  counsel  on  each  side ; 
and  the  judges  to  attend. 

The. hearing  commenced  on  Monday,  the  17th  of  February, 
1845,  when  Mr.  Fitzroy  Kelley,  opened  for  Mr.  TJuymsan,  the 
plaintiff  in  error.  On  Tuesday,  the  Solicitor-General  {Thesiger) 
was  heard  in  answer ;  after  which,  without  calling  on  the  plain- 
tiff in  error  to  reply,  the  Lord  Chancellor  put  the  following  ques- 
tion to  the  judges : — "  A.  B.,  a  British  subject  bom  in  England, 
resided  in  a  British  colony,  made  his  will  and  died  domiciled 
there.  At  the  time  of  his  death,  debts  were  owing  to  him  in 
England :  his  executor  in  England  collected  those  debts,  and, 
out  of  the  money  so  collected,  he  paid  legacies  to  certain  lega- 
tees in  England :  are  such  legacies  liable  to  the  payment  of  tiie 
l^acy  duty  ?"  His  Lordship  framed  the  question  in  this  form, 
because  the  statute  equally  affected  England  and  Scotland. 

*The  judges  requested  a  short  time  to  consider  their    [*156] 
answer.    They  retired  for  this  purpose,  and,  at  the  end 
of  about  an  hour,  returned,  when — 

The  Lord  Chief  Justice  Tindal  delivered  the  unanimous  opin- 
ion of  the  judges,  in  the  following  terms : — ^The  question  which 
your  Lordships  have  put  to  her  Majesty's  judges  is  this :  "  A.  B., 
a  British  subject,  bom  in  England,  resided  in  a  British  colony : 
he  made  his  will  and  died  domiciled  there.  At  the  time  of  his 
death  he  had  debts  owing  to  him  in  England :  his  executor  in 
England  collected  those  debts,  and,  out  of  the  money  so  collected, 
paid  legacies  to  certain  legatees  in  England.  The  question  is: 
are  such  legacies  liable  to  the  payment  of  legacy  duty  ?" 
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In  answer  to  this  question,  I  have  the  honor  to  inform  your 
Lordships,  that  it  is  the  opinion  of  all  the  judges  who  have  heard 
this  case  argued,  that  such  legacies  are  not  liable  to  the  payment 
of  legacy  duty. 

It  is  admifcted,  in  all  the  decided  cases,  that  the  very  general 
words  of  the  statute :  "  every  legacy  given  by  any  will  or  testa- 
mentary instrument  of  any  person,"  must  of  necessity,  receive 
some  limitation  in  their  application ;  for  they  cannot,  in  reason, 
extend  to  every  person  everywhere^  whether  subjects  of  this 
kingdom  or  foreigners,  and  whether  at  the  time  of  their  death, 
domiciled  within  the  realm  or  abroad ;  and,  as  your  Lordships' 
question  applies  only  to  legacies  out  of  personal  estate  strictly 
and  properly  so  called,  we  think  such  necessary  limitation  is  that 
the  statute  does  not  extend  to  the  wills  of  persons,  at  the  time  of 
their  death,  domiciled  out  of  Great  Britain,  whether  the 
[*167]  *a8sets  are  locally  situated  within  England  or  not;  for 
we  cannot  consider  that  any  distinction  can  be  properly 
made  between  debts  due  to  the  testator  from  persons  resident  in 
the  country  in  which  the  testator  is  domiciled  at  the  time  of  his 
death,  and  debts  due  to  him  from  debtors  resident  in  another 
and  different  coimtry ;  but  that  all  such  debts  do  equally  form 
part  of  the  personal  property  of  the  testator  or  intestate,  and 
must  all  follow  the  same  rule,  namely,  the  law  of  the  domicil  of 
the  testator  or  intestate. 

And  such  principle,  we  think,  may  be  extracted  from  all  the 
latter  decided  cases,  though  sometimes  attempts  have  been  made, 
perhaps  ineffectually,  to  reconcile  with  them  the  earlier  decisions. 
There  is  no  distinction  whatever  between  the  case  proposed  to 
us  and  that  decided  in  the  House  of  Lords,  ITie  AUcmey-Oeneral 
y,  Jackson^ifl)  or  The  AUomey- General  v.  Forbes^^b)  except  the 
•circumstance  that,  in  the  present  question,  the  personal  property 
is  assumed  to  be,  for  the  purposes  of  the  probate,  locally  situated 
in  England  at  the  time  of  the  testator's  death ;  but  thiat  circum- 
stance was  held  to  be  immaterial  in  the  case  In  re  Emn^{c)  where 

(a)  8  BUgH,  15.  (e)  1  Gram,  k  Jerr.  161. 

(6)  iS  a,  2  a  ft  Fin.  48. 
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it  was  decided  that  a  British  sal^oot^  dying  domicikd  in  England^ 
laga(C7  duty  was  payable  on  his  property  in  the  fiinds  of  Bxisaia} 
l^zaooe^  Austria  and  Anuarica. 

And  again,  in  the  case  of  Arnold  v.  Amold^{a)  where  the  tes- 
tator, a  natural  bom  Englishman,  but  domiciled  in  India,  died 
theie^  it  was  held  by  Lord  Cottenham  that  the  legacy 
duty  was  not  payable  upon  the  legacies  *under  his  will,  [*168] 
his  Lordship  adding :  ^^  It  is  fortunate  that  this  question, 
which  has  been  so  long  afloat,  is  now  finally  settled  by  an  au* 
thoritatiye  decision  of  the  House  of  Lords." 

And  as  to  the  argument  at  your  Lordships*  bar,  on  the  part  of 
the  crown,  that  the  proper  distinction  was  whether  the  estate  was 
administered  by  a  person  in  a  representative  character  in  this 
oountrf ,  and  that,  in  case  of  such  administering,  the  legacy  duty 
was  payable,  we  think  it  is  a  sufficient  answer  thereto,  that  the 
liability  to  legacy  duty  does  not  depend  on  the  act  of  the  execu- 
tor in  proving  the  will  in  this  country,  or  upon  lus  administering 
here ;  the  question,  as  it  appears  to  us,  not  being  whether  there 
be  administration  in  England  or  not,  but  whether  the  will  and 
l^acy  be  a  will  and  legacy  within  the  meaning  of  the  statute 
imposing  the  duty. 

For  these  leason,  we  think  the  l^aoies  described  in  your  Lord- 
shipa'  questkoi  are  not  liable  to  the  payment  of  legacy  duly. 

Li  giving  judgment,  the  Lobd  Chanckllob  spoke  as  fol- 
lows : — ^My  Lords,  in  consequence  of  something  that  was  thrown 
out  at  your  Lordships'  bar,  I  think  it  proper  to  state  that  it  was 
not  fix)m  any  serious  doubt  or  difficulty  which  we  considered  to 
be  inherent  in  this  question  in  the  former  argument,  that  we 
thought  it  right  to  ask  the  opinion  of  the  judges,  but  it  was  on 
aooouDt  ci  its  extensive  nature,  and  because  the  question  appHed 
only  to  Scotland  in  the  form  in  which  it  was  presented  to  your 
Lordships'  House ;  whereas,  in  reality  and  in  substance, 
it  appli^  to  the  entire  kingdom,  not  only  to  ^Great  [*159} 
Britain,  but,  in  substance,  to  Irdand,  and  to  all  the 

(a)  2  Ujl  k  Keen,  366,  and  2  MyL  k  Or.  266. 
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Britiflh  possessions.  We  thought  it  right,  therefore,  in  conse- 
quence of  the  extensive  nature  and  operation  of  the  question, 
that  the  case  should  be  argued  a  second  time;  and  we  also  thought^ 
fix)m  the  nature  of  the  question,  that  it  was  proper  to  request  the 
attendance  of  her  Majesty's  judges  upon  tiie  occasion,  because 
we  thought  that  the  opinion  of  your  Lordships'  House  being  in 
concurrence  with  the  opinion  of  the  learned  judges,  would  pos- 
sess that  weight  with  your  Lordships,  and  that  weight  with  the 
country,  which,  upon  all  occasions,  the  opinions  of  her  Majesty's 
judges  are  entitled  to  receive. 

My  Lords,  it  appeared  to  me,  in  the  course  of  the  argument,* 
that  the  question  turned,  as  it  must  necessarily  turn,  upon  the 
meaning  of  the  statute.  Li  the  very  first  section  of  the  statute, 
the  operation  of  it  is  Umited  to  Great  Britain ;  it  does  not  extend 
to  Ireland,  it  does  not  extend  to  the  colonies,  and,  therefore,  not- 
withstanding the  general  terms  contained  in  the  schedule,  those 
terms  must  be  read  in  connection  with  the  first  section  of  the 
act ;  and  it  is  clear,  therefore,  that  they  must  receive  that  limited 
construction  and  interpretation  which  is  only  consistent  with  the 
first  section  of  the  act.  Accordingly,  my  lords,  it  has  been  de- 
termined, in  the  case  that  was  cited  at  the  bar.  In  re  Bruce,{a) 
that  it  does  not  apply,  notwithstanding  the  extensive  terms,  to 
the  case  of  a  foreigner  residing  abroad,  and  a  will  made  abroad ; 
although  the  property  may  be  in  England ;  although  the  execu- 
tors may  be  in  England ;  although  the  legatees  may  be  in  Eng- 
land, and  although  the  property  may  be  administered  in 
[*160]  England.  That  was  decided,  *expressly,  in  the  case  In 
re  Bruce,  which  decision  has  never  been  quarrelled  with 
that  I  am  aware  o^  and  in  which  the  crown  seems  to  have  ac- 
quiesced. 

Also,  my  lords,  it  has  been  decided  in  the  case  of  British  sub- 
jects domiciled  in  Lidia  and  having  large  possessions  of  personal 
property  in  India,  that  the  legacy  duty  imposed  by  the  act  of 
Parliament,  does  not  apply  to  cases  of  that  description ;  although 
the  property  may  have  been  transmitted  to  this  country  by  ex- 

(a)  2  Orom.  k  Jenr.  436. 
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ecutors  in  India  to  executors  in  tliis  oountrj;  for  the  pnipoee  of 
being  paid  to  legatees  in  England.  Those  are  the  limitations  which 
bare  been  put  upon  the  act  by  judicial  decisions. 

But  then  this  distinction  has  been  attempted  to  be  drawn,  and 
it  is  upon  this  distinction  that  the  whole  question  turns.  It  is  said 
that,  in  this  case,  a  part  of  the  property  was  in  England  at  the 
time  of  the  death  of  the  testator,  a  circumstance  that  did  not  ex- 
ist in  the  case  of  The  Attorney- Qenerai  y,  Jackson,  and  which  did 
not  exist  in  the  case  of  Arnold  y.  Arnold;  and  it  is  supposed  that 
some  distinction  is  to  be  drawn,  with  respect  to  the  construction 
of  the  act  of  Parliament,  arising  out  of  that  circumstance.  I  ap- 
prehend that  that  is  an  entire  mistake ;  that  personal  property  in 
England  follows  the  law  of  the  domicil;  that  it  is  precisely  the 
same  as  if  the  personal  property  had  been  in  India  at  the  time  of 
the  testator's  death.  That  is  a  rule  of  law  that  has  always  been 
confiidered  as  applicable  to  this  subject ;  and,  accordingly,  the 
case  which  has  been  referred  to  by  the  learned  chief  justice,  the 
caae  of  Ewin,  was  a  case  of  that  description.  An  Englishman 
made  his  will  in  England ;  he  had  foreign  stock  in  Bussi%  in 
America,  in  Prance,  and  in  Austria ;  the  question  was 
*whether  the  legacy  duty  attached  to  that  foreign  stock,  [*161] 
which  was  given  as  part  of  the  residue,  the  estate  beiog 
adnunistered  ia  England ;  and  it  was  contended,  I  believe,  in  the 
course  of  the  argument,  by  my  noble  and  learned  friend  who 
argued  the  case,  in  the  first  place,  that  it  was  real  property :  but 
finding  that  that  distinction  could  not  be  maintained,  the  next 
question  was  whether  it  came  within  the  operation  of  the  act : 
and,  although  the  property  was  all  abroad,  it  was  decided  to  be 
within  the  operation  of  the  act  as  personal  property ;  on  this 
ground  only,  that,  as  it  was  personal  property,  it  must,  in  point 
of  law,  be  considered  as  following  the  domicil  of  the  testator, 
which  domicil  was  England. 

Now,  my  Lords,  if  you  apply  that  principle  which  has  never 
been  quarrelled  with,  which  is  a  known  principle  of  our  law,  to 
the  present  case,  it  decides  the  whole  point  in  controversy.  The 
property,  or  part  of  the  property,  was  in  this  country  at  the  time 
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of  the  death  of  the  testator ;  it  was  personal  property ;  and,  fol- 
lowing the  principle  laid  down  in  the  case  of  Bwin,  it  must  be 
considered  as  property  within  the  domicil  of  the  testator  in  De- 
merara ;  and  it  is  admitted  that,  if  it  was  property  within  the 
d<nnicil  of  the  testator  in  Demerara,  it  cannot  be  subject  to 
legacy  duty.  Now,  my  Lords,  the  only  distinction  between  this 
case  and  The  AWyrney-Cknerol  y.  Jackson^  and  Arnold  y.  Arnold^ 
is  that  to  which  I  haye  referred ;  and  that  distinction  is  decided, 
by  the  case  In  re  Ewrn^  not  to  make  any  dijOference. 

Now,  TDj  Lords,  that  being  the  case  and  the  principle  upon 
which  I  think  this  question  should  be  decided,  I  was  desirous  oi 
knowing  what  were  the  grounds  of  the  judgment  of  the  court 

below.  I  find  that  the  judgment  was  deliy^ed  by  two, 
f*l82}    or  rather  that  the  case  was  heard  *by  two  yery  learned 

judges,  Lord  Gillies  and  Lord  Fullerton.  The  judgment 
was  deliyered  by  the  late  Lord  Gilliea  I  was  anxious,  there- 
fore, from  the  respect  which  I  entertain  for  those  yery  learned 
persons,  to  know  what  were  the  grounds  upon  which  their  judg- 
ment was  rested. 

The  first  case  to  which  they  referred,  for  it  was  principally 
decided  upon  authority,  was  a  case  decided  before  Sir  Samuel 
Shepherd,  Chief  Baron  of  Scotland.  That  case  was  yery  shortly 
stated  in  the  judgment;  and  I  am  yery  happy  that  the  Solicitor- 
General  ^ye  ua  the  particulars  of  that  case;  for  it  appears  that 
the  legacy  was  charged  upon  real  estate^  and  therefore  it  would 
not  come  within  the  principle  which  I  haye  stated,  and  there 
might  therefore  haye  been  a  sufficient  ground  for  the  decision  in 
that  case.  It  is  sufficient  to  say,  that  it  does  not  apply  to  the 
case  which  ia  now  befbre  your  Lordship's  House. 

Then  the  next  case  which  was  referred  to,  was  the  case  of 
The  AUomey-Qenerai  y.  Dunn;{(£)  but,  my  Lords,  that  could 
hardly  be  cited  as  an  authority.  It  is  true  that  the  poiat  was 
argued ;  but  it  was  not  necessary  for  the  decision  of  the  case ; 
and  no  decisicHi,  in  &ct,  was  giyen  upon  the  point    The  chief 

La)  6Me68.&W6U0.511. 


OASES  m  CHANCEEY.  Ii2 

Iwron  expreedj  veaerved  liis  (pinion,  and  aaid  that  he  slioald 
aot  express  what  his  opinion  was.  Also  the  learned  jndge  near 
me^  Mr.  Bafon  Parkoy  expressed  the  same  thing.  It  is  trae  ihttb 
one  of  the  leamed  judges  said  that^  acoordijQg  to  the  impression 
upon  his  mind  at  that  mceoienl^  he  ralher  thought  that  tibie  dnt  jr 
would  be  chargeable.  He  expressed  hicoself  in  those 
teniB  aoo(»'ding  to  his  immediate  impreasion ;  *but  no  (*168]| 
decision  was  given  upon  the  point ;  it  was  a  mere  obiter 
dic$um;  and  surdj  such  a  dictum  as  that  ou^t  not  to  be  cited 
as  the  foundation  of  a  judgment  of  this  description.  Looking  at 
the  aathoritaeS)  Aerefbre,  the j  appear  to  me  not  properly  to  sup- 
port the  judgment  of  the  court  below. 

The  third  authority  was  that  of  my  Lord  CJottenham,  Now 
my  Lord  Cottenham,  in  the  case  of  Arnold  v.  Amoldy  expressly 
states^  in  terms,  that  he  considered  the  two  cases,  The  AUomey- 
Chneraly.  Cbcherettj{a)  and  The  Attorney- Oenerai  v.  Beat8on,{b) 
to  have  been  overruled.  He  states  that  in  precise  terms.  A 
particular  passage  was  selected,  from  the  judgment  of  my  Lord 
Cottenham,  to  support  the  opinion  of  the  leamed  judges  in  the 
court  below ;  but  I  am  quite  sure,  when  that  passage  is  read  in 
connection  with  the  whole  judgment  of  that  very  leamed  person, 
that  eveiy  person  reading  it  with  attention  must  be  satisfied  that 
the  inference  drawn  from  that  particular  passage,  is  not  con- 
sistent with  the  whole  tenor  of  the  judgment. 

It  appears  to  me,  therefore,  that  none  of  the  authorities  which 
were  cited  in  the  court  below  sustained  the  judgment ;  and  I  am 
of  opinion,  therefore,  independently  of  the  great  respect  which  I 
entertain  for  the  judgment  of  the  leamed  judges  who  have 
assisted  us  upon  tins  occasion,  that,  upon  the  true  construction 
of  Ae  act  of  Parliament,  and  applying  the  known  principles  of 
the  law  to  that  construction,  the  legacy  duty  is  not,  in  a  case  of 
ibis  description,  chargeable,  I  shall  move,  therefore,  with  your 
Lordships'  consent,  that  the  judgment  in  this  case  be  reversed. 

(a)  1  Ptioe,  166.  (jt)  1  Fdoe,  560. 
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[*164]  *Lord  Brougham  and  Lord  Campbell  expxessed|  at 
some  length,  their  conctuTence  in  the  motion  of  the 
noble  and  learned  lord  Lord  Campbell  added  that,  hereafter, 
the  question  as  to  the  liability  of  the  personal  property  of  a  de- 
ceased person  to  legacy  duty  must  be  determined  by  his  domicQ; 
but  that,  if  it  was  necessary  either  to  prove  his  will  or  to  take 
out  letters  of  administration  to  his  effects  in  this  country,  duty 
would  be  payable  on  the  probate  or  the  letters  of  administration, 
as  the  case  might  be,  wherever  he  might  have  been  domiciled  at 
his  death. 

Judgment  for  the  plaintiff  in  error. 
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*Hare  v.  Cartridge.  [*166] 

Will — Construction. —  Uncertainty. 

1842:  13th  July. 

Testetorbeqneathed  his  residue  to  his  first  oousixis^  the  children  of  his  &thexB*8 
brother,  of  the  name  of  0.  The  testator's  &ther  had  two  brothers  of  the  name  of 
C ;  both  of  whom  had  left  children.  Held  that  the  bequest  was  not  void  for  un- 
oertainty ;  but  that  the  children  of  both  the  brothers  were  entitled  to  share  in  the 
midne. 

Joseph  Cartridge,  the  testator  in  the  cause,  bequeathed  the 
residue  of  his  personal  estate  to  the  plaintiff  upon  trust  to  paj 
and  applj  and  to  equally  divide  the  same  unto  and  between  and 
amongst  his  first  cousins,  the  children  ofhis/ather^s  brother  of  the 
name  of  Cartridge^  and  his  nephews  and  nieces,  children  of  his 
half  brothers  of  the  name  of  Webb,  such  half  brothers  being  the 
children  of  his  mother  by  her  first  husband,  or  to  such  of  them, 
his  said  cousins,  nephews  or  nieces  as  should  be  living  at  the 
time  of  his  decease :  and,incaseanyoreitherof  his  said  cousins, 
nephews  or  nieces  should  have  departed  this  life,  in  his  lifetime, 
leaving  a  child  or  children,  such  child  or  children  should  take 
their  parent's  share. 

The  testator's  &ther  had  two  brothers  of  the  name  of  Cartiidgei 
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James  and  Bichard.    Both  of  them  died  in  the  testator's  lifetime, 
leaving  children,  some  of  whom  sorvivad  the  testator. 

[*166]  ^^The  bill  was  filed  against  the  surviving  children  of 
the  two  brothers  of  the  testator's  fether,  the  nephews 
and  nieces  of  the  testator  of  the  name' of  Webb,  and  his  next  of 
kin,  for  the  purpose  of  having  his  estate  duly  administered,  and 
the  rights  and  interests  of  the  defendants  to  anid  in  the  xesidae, 
ascertained  and  declared  by  the  court. 

Mr.  Q,  Bicharda  and  Mr.  Dicon  appeared  for  the  plaintiflk 

Mr.  Otrdlesione  for  the  surviving  children  of  the  two  brothers, 
said,  that  the  words :  "  The  children  of  my  fitther's  brother," 
were  surplusage ;  and  that  die  residuary  clause  ought  to  be  read 
as  if  it  had  stood  thus :  '^  To  my  first  cousins  of  the  name  of 
OaiDtridge." 

Mr.  Pofe,  who  was  with  Mr.  Otrdlesione^  cited  Skecfi  v.  Thcr- 
mgUm;{a)  Stdbingy.  WaVcey  ;{b)  JScoU  v.  Ferumlhett  ;{c)  Chrvey 
V.  Hibbert  ;{d)  and  Harrison  v.  Harrison  ;{e)  in  order  to  show  that 
the  children  of  both  the  brothers  ought  to  be  held  to  be  Vbjects 
of  the  trust 

Mr.  Wakefield,  Mr.  Teed,  Mr.  Stinian  and  Mr.  Pi^goU,  foft  tiie 
defendants,  the  Webbs,  said  that  it  was  uncertain  whether  the 
testator  intended  the  children  of  the  one  brother  or  of  the  other 
to  be  objects  of  the  trust ;  and,  therefor^  the  Webbs  were  enti- 
tled to  the  whole  of  the  trust  fund ;  Barber  v.  Barber. {g) 

1*167]        *Mr.  Shee,  for  the  testator's  next  of  kin,  said  that  the 
Webbs  were  entitled  to  so  much  only  of  the  fund  as  the 

(a)  2  V«z.  660. 

(5)  2  Bro,  0.  0.  86 ;  S.  O,  \  Cox.  260l 

(c)  1  Cox,  19. 

(d)  19  Ves.  12t>. 

(«)  1  Bun.  &  KyL  Tt. 

ig)  3  Kyi.  &  Cr.  688.  See  Judgment,  p.  697,  where  a  distinotion  is  tewa  betWMi 
a  gift  to  a  daas^  and  a  gift  to  individuals  by  their  nameS)  though  th^|  together,  ooii« 
iMIateiai 
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other  personfiy  named  as  objects  of  the  trust,  were  not  entitled 
to ;  and,  tiberefore,  the  uncertainty  -with  regard  to  those  other 
persons,  affected  the  whole  of  the  tmst,  and  rendered  it  altogether 
void.  He  cited  Chapman  v.  Brown  ;(a)  Simon  v.  Barber  ;{b) 
Befnndi  v.  Hayier  ;{c)  and  Sknjmslier  v.  Norihcoie,{d) 

Teo:  Vice-Chancellor  : — ^I  am  of  opinion  that  the  testator's 
first  consins  on  his  Other's  side,  are  entitled  to  take. 

He  has  given  the  residue  of  his  personal  estate  to  trustees, 
upon  trust  to  pay,  apply  and  equally  divide  the  same  unto,  be- 
tween and  amongst  his  first  cousins,  the  children  of  his  &ther^s 
brother  of  the  name  of  Cartridge,  and  his  nephews  and  nieces, 
children  of  his  half  brothers  of  the  name  of  "Webb ;  such  half 
brothers  being  the  children  of  his  mother  by  her  first  husband ; 
or  to  such  of  his  said  cousins,  nephews  or  nieces,  as  should  be 
living  at  the  time  of  his  decease ;  and,  in  case  any  or  either  of 
his  said  cousins,  nephews  or  nieces,  should  have  departed  this 
life  in  his  lifetime  leaving  a  child  or  children,  such  child  or  chil- 
dren should  take  their  parent's  share.  Now,  it  is  obvious  that 
he  had  two  classes  of  persons  in  his  view,  namely,  his  cousins 
and  his  nephews  and  nieces,  the  children  of  certain  persons  whom 
he  has  named.  But  it  has  been  said  that  the  trust  is  void,  be- 
oanse,  having  had  two  brothers  of  the  name  of  Cartridge,  he  has 
tteed  the  word  of  "  brother,"  in  the  singular  nimiber. 
He  has  not,  however,  used  any  negative  words,  so  as  *to  [*168] 
exclude  the  children  of  any  brother  of  his  father  of  the 
name  of  Cartridge  fix)m  taking.  And,  therefore,  it  does  not  ap- 
pear to  me  that  there  is  anything  inconsistent  in  holding  that  all 
the  testator's  first  cousins,  who  were  children  of  his  father's 
brothers  of  the  name  of  Cartridge,  are  entitled  to  take. 

Declare  that,  according  to  the  true  construction  of  the  will,  all 
the  testator's  first  cousins,  children  of  his  brothers  of  the  name  of 
Cartridge,  and  all  his  nephews  and  nieces,  children  of  his  half 
brothers  of  the  name  of  Webb,  who  were  living  at  the  time  of 

(a)  e  Vefr  404.  (c)  2  Bear.  8L 

(6)  6  RtuB.  112.  (d)  1  Swaost  666. 

Vol.  Xni.  10 
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his  decease,  and  the  children  then  living  of  such  of  his  said 
cousins,  nephews  and  nieces  as  were  then  dead,  are  entitled  to 
share  in  the  residue  of  his  personal  estate. 


Campbell  v.  Campbell. 
Executor. — Commission. — Indian  Executor . 

1842:  ISthJulj. 

If  an  executor  in  India  collects  part  of  the  aaseta  there,  and  then  comes  to  England, 

and  has  the  remainder  remitted  to  him,  bj  his  agent,  he  is  entitled  to  commission 

on  that  part  onlj  which  he  collected  in  India. 

The  testator  in  this  cause  was  resident  in  India  and  died  th^re 
in  1882,  haying  appointed  the  defendant,  who  also  resided  in 
India,  his  executor.  A  few  months  affcer  his  death,  the  defend- 
ant proved  his  will  in  Calcutta ;  and  collected  part  of  his  assets. 
In  1836,  the  defendant  came  to  this  country,  and  proved  the  will 
in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury.  After 
the  defendant's  departure  from  India,  two  of  his  friends,  who  re- 
sided in  India  and  acted  as  his  agents  there,  collected  the  remain- 
der of  the  assets,  and  remitted  the  amount  to  him,  for  which 
they  chaiged  and  were  allowed  a  commission  of  one  quarter  p^ 
cent 

The  master,  in  taking  the  accounts  of  the  testator's 
[*169]  estate,  allowed  the  defendant  commission,  at  61  *per 
cent,  upon  the  sum  total  of  the  assets.  The  plaintiffi 
excepted  to  the  report,  on  the  ground  that  the  master  ought  to 
have  allowed  the  commission  on  such  part  only  of  the  assets  as 
the  defendant  had,  himself,  collected  in  India. 

Mr.  Stwirt  and  Mr.  James^  in  support  of  the  exception,  cited 
CockereU  v.  Barber^{a)  and  Denton  v.  Davy.{b) 

(a)  Ante,  Vol  I,  p.  23.  Q,)  1  Moore's  Priry  Com  Oa.  15. 
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Mr.  G.  Richards  and  Mr.  Keene  for  the  defendant,  cited  Chet- 
ham  V.  Lord  AtuBeyia)  and  Freeman  v.  Fairlie.{b) 

The  Yicb-Chancellor  : — ^I  remember  that,  some  years  ago,  I 
took  some  pains  to  ascertain  what  the  law  was  with  respect  to 
the  allowance  of  commission  to  an  Indian  executor :  and  I  ascer^ 
tained  that  it  was  allowed  in  respect  only  of  the  assets  collected, 
by  the  executor,  whiUt  ht  vJiza  in  India :  and  that  it  was  allowed 
becatise  the  Indian  courts  allow  it:  and,  as  the  Indian  courts  al- 
low it  on  the  ground  of  residence  in  India,  it  is  allowed,  by  the 
courts  in  this  cotmtry,  on  the  same  ground. 

The  language  of  liie  order  pronounced  by  Sir  John  Leach,  Y . 
C^  in  OochereU  v.  Barber,  which  was  affirmed  by  Lord  Eldon,(c) 
seems  to  me  to  be  decisive  of  the  question.  His  Honor  declared 
that  the  executor  in  that  case,  was  entitled  to  be  allowed,  on 
passing  his  accounts  before  the  master,  commission,  after  the  rate 
of  52.  per  cent,  upon  all  the  assets  collected  and  received  oriole 
coBeded  and  received  by  him  in  India. 

*With  respect  to  the  case  of  Denton  v.  Davy,  I  have  [*170] 
to  observe  that,  though  the  judgment  in  that  case  was 
delivered  by  me,  it  was  an  expression,  not  of  my  own  individual 
opinion  merely,  but  of  the  opinions  of  all  the  members  of  the  ju- 
dicial committee  of  the  Privy  Council  who  were  present  on  the 
oocasion. 

What  I  propose  to  do,  in  the  present  case,  is  to  allow  the  ex- 
ception ;  and  to  declare  that  the  master  ought  to  have  allowed 
the  commission  in  respect  only  of  that  portion  of  the  assets  which 
was  collected  by  the  defendant  whilst  he  was  in  India. 

In  ffovey  v.  Blakeman(d)  the  question  was  whether  the  execu- 
tors of  the  testator,  who  had  been  his  agents  in  his  lifetime,  were 
entitled  to  commission  on  the  money  due  on  certain  bills  of  ex- 
change which  they  received  aiier  his  death ;  and  it  was  held  that 

(a)  4  Vea  93.  (e)  2  Ross.  68*. 

(ff)  3  Mer.  ZL  (d)  4  Ve&  696. 
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lM2,-'I^€fntuia&!i  V.  Fentunan. 

they  were  iK)t ;  because  the  bills  had  been  remitted  ta  them  by 
the  testator  in  hi«  lifetime ;  and  therefore^  Ae  reoeipt  of  the 
money  Uras  to  be  referred  to  his  act. 


[*171]  *Pentimak  v.  FENTIKAir. 

Infant — Mainixfrumoe, 

1842:  22dJuly« 

Under  a  will,  an  infant  Was  entitled  to  maintenance  out  of  the  income  of  {tfopertf 
which  was  devised  to  him,  provided  he  attained  twenty-one ;  and  lOOi  a  year  was 
allowed,  bj  the  master,  for  that  purpose:  but  the  income  of  the  property  was 
scarcely  sufficient  to  pay  certain  annuities  and  other  prior  charges  thereon.  Under 
those  circumstances  it  was  ordered  that  the  trustees  and  executors  should  be  at 
liberty,  out  of  any  firnds  in  their  hands,  to  pay  the  1002.  a  year ;  and,  if  the  same 
should  be  insufficient,  that  what  the  guardian  diiould  pi^  for  the  infimt'e  Huin" 
tenance,  should  form  a  chaige  upon  his  interest  in  the  property* 

Under  the  will  of  the  testator  in  this  cause,  the  plaintiff,  who 
was  an  in&nt  of  the  age  of  ten  years^  was  entitled  to  have  the 
surplus  income  of  the  testator's  property,  after  paying  certain 
annuties  and  other  charges  thereon,  applied  for  his  maintenance 
and  education  during  his  minority  j  and,  provided  he  attained 
twenty-one,  he  would  become  entitled  to  the  cwyt«tf  of  the 
property. 

Since  the  testator's  death  the  plaititiff  had  been  maintained  and 
educated  by  his  mother,  Mary  Ann  Hoy,  who,  after  the  testator's 
death,  married  the  defendant  Eobert  Twentyman ;  and,  in  pur- 
suance of  the  decree  made  at  the  hearing  of  the  cause,  the  master 
found  148?.  to  be  due  to  her  for  the  plaintiff's  past  maintenance 
and  education,  and  that  100?.  a  year  would  be  proper  to  be  al- 
lowed for  those  purposes  in  future.  It  appeared,  however,  on 
the  cause  coming  on  to  be  heard  for  further  directions,  that  the 
income  of  the  testator's  property  was  scarcely  sufficient  to  pay 
the  annuities  and  the  interest  of  the  other  charges  thereon- 
Under  those  circumstances,  the  order,  on  further  diiections,  after, 
amongst  other  things,  appointing  Mrs.  Twentyman  and  the  de^ 
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1eii<3snt  J.  p.  Fearon  to  be  the  goardiaa  of  the  plaintiff  during 
liis  minority,  proceeded  as  follows :  "  And  it  is  ordered  that  tlie 
defendants  J.  P.  Fearon  and  J.  S.  Yeats,  (the  executois  and  trus- 
tees of  the  wiU,)  oat  of  the  clear  rents  and  profits  of  the 
said  testator^s  ^freehold,  copyhcdd  and  leasehold  estates,  [*172] 
after  payment  of  the  interest  on  the  mortgage  in  the  re- 
port mentioned  and  the  prior  charges  and  out-goings  on  the  said 
estates,  pay  the  annuities  c£  200^  each  bequeathed,  by  the  said 
testator^B  said  unll,  to  the  defendants  Cathmne  Fentiman  and 
Mary  Ann  Twentyman,  until  the  further  order  of  tiiis  court: 
and  it  is  ord^fed  that  they  be  at  liberty^  out  of  any  funds  in  their 
bands,  to  pay  to  the  said  defendant  Mary  Ann  Twentyman,  on 
lier  separate  receipt,  the  sum  of  1482.,  for  tiie  past  maintenance 
of  tiie  plaintiff  up  to  the  6th  day  of  June,  1840,  and  the  yearly 
sum  of  lOOZ.  for  his  future  maintenance,  &om  the  last  mentioned 
day,  certified,  by  the  master's  report^  to  be  proper  to  be  allowed 
fx  that  purpose ;  and,  if  the  same  shall  be  insufficient^  declare 
that  what  the  defendants  Mary  Ann  Twentyman  and  J.  P, 
Fearon,  or  either  of  them,  shall  have  paid  or  shall  pay  in  respect 
of  such  past  and  future  maintenance,  forms  a  charge  upon  the  es- 
tate and  interest  of  the  plaintiff'  in  the  real  and  personal  estate  of 
ihe  ssdd  testator,  given  and  devised  to  him  by  the  said  will." 

The  counsel  in  the  cause  were  Mr.  0.  Richards^  Mr.  Teed,  Mr. 
Wood,  Mr.  J.  Baily,  Mr.  Torriano,  Mr.  De  Oex  and  Mr.  BiUon, 


*Talbot  v.  Fokd.  [♦ITS] 

ChvenanL — Specific  Performance, — AgreemenL — Hard  Bargain, — 

Injunction, 

1842:  26th  Joly. 

A  leaae  of  mines  contained  a  ooTenant  that,  if  the  lessor  should,  at  any  time  before 
the  expiration  or  determination  of  the  lease,  give  notice,  in  writing,  to  the  leasee, 
of  his  desire  to  take  all  or  any  part  of  the  machinexy,  stock  in  trade,  implements^ 
ftcL,  in  or  about  the  mines,  then  the  lessee  would,  at  the  expiration  of  the  lease, 
ddirer  the  articles  specified  in  the  notice  to  the  lessor,  on  his  payhig  the  value  ti 
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tbem,  sach  value  to  be  asoertained  in  the  maimer  tlieiem  mentioned.  Held  thai 
the  oovenant  was  so  injorious  and  oppressive  to  the  leasee,  that  the  oourt  ooghft 
not  to  enforoe  it,  or  to  grant  an  ix^'onction  to  prevent  a  breach  of  it 

The  plaintiff  was  the  lessor,  and  the  defendant  Bigby  was 
the  lessee  of  certain  mines  in  Wales,  for  thirty-one  years  firom 
the  25th  of  March,  1887.  The  lease  contained  a  covenant,  on 
the  part  of  the  lessee,  that,  in  case  the  plaintiff^  his  heirs  or  as- 
signs, should,  at  any  time  before  the  eaynraiion  or  sooner  determi" 
nation  of  the  lease,  give  to  Digby,  his  executors,  &c.,  notice,  in 
writing,  of  his  desire  to  take,  at  a  valuation,  all  or  any  part  of 
the  movable  machinery,  going  gear,  stock  in  trade,  implements, 
utensils,  articles  and  things  in  or  about  the  mines,  then  Digby, 
his  executors,  &c.,  would,  on  the  expiration  or  determination  of 
the  lease,  deliver  to  the  plaintrfi^  his  heirs  or  assigns,  all  or  sudi 
part  of  the  said  movable  machinery,  &c.,  as  should  be  specified 
in  the  notice,  and,  thereupon,  the  plaintifi^  his  heirs  or  assigns, 
should  pay  to  Digby,  his  executors,  &c.,  the  &ir  value  of  the 
articles  so  delivered,  such  value  to  be  settled  by  arbitration. 

In  1841,  Digby  assigned  the  machinery,  implements,  utensils, 
and  other  articles  in  and  about  the  mines,  to  the  defendant  Ford, 
as  a  security  for  money  lent.  In  1842,  Ford  advertised  the  ar- 
ticles for  sale,  in  pursuance  of  a  power  for  that  purpose  con- 
tained in  his  security.    Shortiy  afterwards,  the  plaintiff,  without 

having  taken  any  step  to  determine  tiie  lease,  served 
[*174]     *Digby  witii  a  notice,  in  writing,  expressing  his  desire 

to  take,  at  a  valuation  to  be  made  according  to  the  cov- 
enant, such  part  of  the  movable  machinery,  going  gear,  &c.,  in 
and  about  the  mines,  as  was  mentioned  in  the  notice :  and  then 
filed  the  biU  in  this  cause,  praying  that  it  might  be  declared  that 
he  was  entitied  to  have  the  covenant  specifically  performed,  and 
that  Ford  might  be  restrained  from  selling  or  removing  the  arti- 
cles mentioned  in  the  notice. 

Mr.  BetheU  and  Mr.  W.  if.  James  now  moved  for  the  in- 
junction. 

Mr.  Wakefieldj  Mr.  G.  Richards  and  Mr,  Chandless  opposed 
the  motion. 
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They  said,  first,  that,  under  the  covenant  which  the  bill  sought 
to  enforce,  the  lessor  might  give  notice,  shortly  after  the  com- 
mencement of  the  term,  of  his  desire  to  purchase  the  stock  in 
trade  or  any  of  the  other  articles  mentioned  in  the  covenant,  and 
thereby  prevent  the  lessee  from  disposing  of  his  stock  in  trade 
or  of  any  of  the  other  articles  specified  in  the  notice,  until  the 
end  of  the  term ;  and  that  such  a  covenant  was  so  hard  and  un- 
reasonable, that  the  court  would  not  give  effect  to  it :  KmiherUy 
V.  Jenning8,{a)  Secondly,  that  the  court  would  not  act  upon  an 
agreement  to  purchase  property  at  a  price  to  be  fixed  by  arbi- 
trators :   Qvurlay  v.  The  Dvtke  of  Somer8et{b) 

The  Vice-Chancellor  : — It  is  not  unusual  to  insert,  in 
leases  of  mines,  a  covenant  which  enables  the  lessor  to 
purchase  machinery  *and  other  articles  belonging  to  the  [*175] 
lessee  and  used  by  him  in  working  the  mines,  on  the 
lessor  giving  notice  of  his  desire  to  purchase  them,  shortly  before 
the  expiration  of  the  lease ;  so  that  the  lessor's  option  of  pur- 
chasing the  articles,  is,  of  necessity,  confined  to  such  as  may  be 
in  or  about  the  mines  at  the  expiration  of  the  lease.  But  the 
covenant  on  which  the  present  motion  is  founded,  enables  the 
lessor,  at  any  time  after  the  commencement  of  the  term,  to  put, 
as  it  were,  a  ne  amoveas  upon  the  lessee's  stock  in  trade  and 
other  articles  used  by  him  in  working  the  mines ;  that  is,  it  ena- 
bles the  lessor  to  defeat,  to  a  considerable  extent  at  least,  the 
object  and  intention  of  the  lessee  in  taking  the  lease.  For  I  do 
not  see  how,  consistently  with  the  power  which  this  covenant 
purports  to  give  to  the  lessor,  the  lessee  can  work  the  mines  to 
any  advantage.  It  seems  to  me  that  it  was  by  mere  want  of 
caution  that  this  covenant  was  worded  as  it  is ;  for  I  cannot  sup^ 
pose  that  the  parties  could  have  intended  that  it  should  be  ex- 
pressed in  the  imqualified  terms  in  which  we  find  it  But,  be 
that  as  it  may,  my  opinion  is  that  it  is  so  injurious  and  oppres- 
sive to  the  lessee,  that  this  court  ought  not  to  interfere  for  the 
purpose  of  giving  effect  to  it ;  and,  therefore,  I  shall  not  grant 
the  injunction. 

(a)  Afiie,  ToL  YI,  p.  240.  (p)  19  Yes.  469. 
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f*176J    *In  be  The  London  Bridge  Aoto  10th  Geo.  IV,  4 
2d  Will.  IV :  and  In  be  Witts'  Estate  Act,  5tib 
Vict.  c.  4. — ^Ex  parte  The  Clothwobkbrs'  Company. 

Oovenanisfor  Title, — Tenant  for  Life. —  Yefndor  wnd  Pwrchaser, 

1842:  3d  November. 

Estates  were  devised  to  A.  for  life,  remainder  to  B.  ibr  lifi^  remainder  to  his  sons 
succeesivelj  in  tail  male.  A.  and  B.,  during  the  in&ncjr  of  B.'s  eldest  son,  ob- 
tained an  act  of  Parliament,  vesting  the  estates  in  trustees  in  trust  to  selL  Held 
that  A.  and  B.  must  covenant^  with  the  purchaser,  for  the  title.  If  settled  estates 
are  sold  under  a  power  to  sell  them  with  the  consent  of  the  tenant  for  life,  he  must 
covenant  ibr  the  ^Ue. 

AgreenytnL — CimstruBtkm^ 

A.  beuig  tenant  f(Nr  life  of  an  estate,  with  remainder  to  his  sons,  sucoessivelj,  in  tail 
male,  entered  into  an  agreement  with  B.,  by  which  it  was  stipulated  that  A.  should 
procure  an  act  of  Parliament  to  enable  him  to  sell  the  estate  to  B. ;  and  that  B. 
should  bear  all  the  expenses  incident  to  and  consequent  upon  his  proposal  to  par- 
shase  the  estate,  together  with  the  expense  of  obtaining  the  act,  of  preparing  the 
abstract  and  showing  a  title  to  the  estate,  and  of  and  about  making  and  comple- 
ting the  sale  and  conveyance  to  him,  together  with  tho  expense  of  the  agreement, 
and  all  other  expenses  whatsoever  of  A.,  in  consequence  of  the  sale,  or  arising  out 
0^  or  in  anywise  relating  thereto,  or  to  the  proposal  of  B.  A  accordingly  obtained 
an  act  for  the  sale  of  the  estate  to  B.,  which  directed  the  purchase  money  to  be 
invested  in  lands  to  be  settled  to  the  same  uses  as  the  estate  stood  limited  to. 
Held  that  B.  was  not  bound  to  pay  the  expenses  of  the  uxvestment 

In  June,  1841,  Francis  Edward  Witts,  being  tenant  for  life, 
under  tlie  will  of  Broome  Witts,  of  tliree  houses  in  Fenchurch 
street,  London,  with  remainder  to  his  son,  Edward  Francis  Witts^ 
for  life,  with  remainders  to  the  first  and  other  sons  of  Edward 
Francis  Witts  in  tail  male  ;(a)  with  divers  remainders  over;  and 
the  Clothworkers'  Company  being  entitled  to  a  fund  in  courtj 
which  was  liable  to  be  invested  in  the  purchase  of  freehold  es- 
tates, it  was  agreed  between  them  that  the  Messrs.  Witts  should 
obtain  an  act  of  Parliament  to  enable  them  to  sell  the  houses, 
and  that  the  company  should  purchase  them  for  such  a  sum,  to 
be  paid  out  of  the  fund  in  court,  as,  if  laid  out  in  consols  at  the 
time  of  completing  the  purchase,  would  buy  10,000i  of  that 

(a)  The  first  tenant  in  tail  male  was  a  minor,  aged  only  seventeen  mcmtfas. 
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Stock;  and  that,  upon  payment  of  the  purchase  money  to  the 
person  or  persons  who,  under  the  act,  should  be  authorized  to 
receive  and  give  a  discharge  for  it,  the  houses  should  be  con- 
veyed, by  all  proper  parties,  to  the  company  and  their  succes- 
sors, fireed  and  discharged  from  all  estates,  titles,  charges  and  in- 
cumbrances whatever. 

By  an  order  of  the  court  made  in  November,  1841,  it 
was  referred  to  the  master,  to  settle  and  approve,  as  *soon  [*177] 
as  the  act  of  Parliament  should  be  obtained,  of  a  proper 
conveyance  of  the  houses  to  the  company ;  and  it  was  ordered 
that,  upon  the  master  certifying  his  approval  of  such  conveyance, 
the  purchase  money  should  be  raised  by  sale  of  a  competent 
part  of  the  fund  in  court,  and  should  be  paid  into  the  bank  and 
be  carried  over  to  the  credit  of  such  accoimt  as  the  master 
should  certify  to  be  directed  or  authorized  by  the  act  of  Par- 
liament 

The  act  (being  the  third  mentioned  iq  the  title  to  this  case) 
was  aocordingly  obtained ;  and,  thereby,  the  houses  were  vested 
in  two  trustees  in  fee,  discharged  of  the  uses,  &c.,  contained  in 
the  will  of  Broome  Witts,  in  trust  to  sell  the  same  to  the  com- 
pany for  the  sum  agreed  upon ;  and,  upon  payment  of  that  sum 
into  the  bank  according  to  the  directions  of  the  act,  to  convey 
and  assure  the  iLooaes  to  tihe  company,  their  successors  and  as- 


In  puisaance  of  the  order  of  November,  1841,  the  master  ap- 
proved of  a  draft  of  a  conveyance  of  the  houses,  to  be  made  be- 
tween the  laruBtees  of  the  act  of  the  one  part,  the  Messrs.  Witts 
of  the  second  part,  and  the  company  of  the  third  part :  but  it 
contained  no  covenants  for  title.  Whereupon  the  company  pre- 
seoted  a  petition  insisting  that  the  draft  ought  to  have  contained 
covenants  on  the  part  of  the  Messrs.  Witts,  severally,  that,  not- 
withstanding any  act  done  by  them  or  the  trustees  of  the  act,  or 
by  Broome  Witts,  the  testator,  or  any  person  claiming  under 
him,  llie  trustees  and  the  Messrs.  Witts,  or  some  or  one  of  them, 
had  power  to  convey  the  houses ;  and  for  the  quiet  enjoyment 
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« 

thereof  free  from  incumbrances ;  and  for  tlie  further  as- 
[*178]    surance  *thereof  by  the  Messrs.  Witts  and  their  heirs, 

and  by  the  trustees  and  the  survivor  of  them  and  his 
heirs,  and  all  persons  claiming  under. the  testator:  or,  at  any  rate, 
that  the  draft  ought  to  have  contained  a  covenant,  on  the  part  of 
the  Messrs.  Witts,  that  they  had  not  incumbered  the  houses. 
The  petition  prayed  that  it  might  be  referred  back  to  the  master 
to  review  his  report ;  and  that  it  might  be  declared  that,  in  the 
conveyance  to  be  made  to  the  petitioners,  the  Messrs.  Witts 
ought  to  enter  into  such  or  the  like  covenants  as  before  men- 
tioned ;  or  that  they  ought,  at  any  rate,  to  covenant  that  they 
had  not  incumbered  the  houses. 

Mr.  Lhyd  appeared  for  the  Clothworkers'  Company. 

Mr.  Oraig  for  the  Messrs.  Witts,  contended  that  they  were  not 
boimd  to  enter  into  covenants  for  the  title  to  the  houses,  first, 
because  they  were  not  the  absolute  owners  of  them ;  and,  second- 
ly, because  the  rights  of  all  persons  claiming  under  either  the 
Messrs.  Witts  or  the  testator,  were  barred  by  the  act  of  Parlia- 
ment ;  for,  although  it  contained  a  saving  clause,  the  rights  of 
those  persons  were  excluded,  expressly,  from  the  protection  of 
that  clause.(a) 

The  Vicb-Chancellob  said  that,  supposing  the  necessity  for 
the  covenants  not  to  be  done  away  with  by  the  excep- 
[*179]  tion  *in  the  saving  clause,  the  question  was  what  was 
the  rule  as  to  the  obligation  of  tenants  for  life,  in  cases 
like  the  present,  to  enter  into  covenants  for  title :  that  he  appre- 
hended that,  where  the  only  persons  who  were  immediately  in- 
terested in  the  estates  were  tenants  for  life,  it  was  the  usual  course 
to  make  them  covenant  for  the  title :  that  the  tenants  for  life  in 
this  case  stood  in  ihe  same  situation  as  if  there  had  been  a  power 

(a)  The  dauae  alluded  to  above,  saved  the  rights  of  all  persons,  exoept  F.  E. 
Witts,  B.  F.  Witts,  the  sons  of  the  latter,  the  heirs  male  of  such  sons,  the  remain- 
der-men (all  of  whom  it  named,)  the  right  heirs  of  the  testator,  the  assigns  of  the 
said  several  persons  respeotivelj,  and  all  persons  claiming  through  or  under  audi 
persons  respectively,  and  all  other  persons  claiming  or  to  claim  under  the  testator's 
wiU. 
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to  sell  the  estates  with  their  consent ;  in  which  case,  it  would  be 
a  matter  of  course  for  them  to  enter  into  the  covenants. 

Notwithstanding  the  Gomprehensive  terms  in  which  the  excep- 
tion in  the  saying  clause  was  expressed,  the  Yice-Chancellor 
considered  that  that  exception  did  not  include  the  assigns  of  the 
testator  himself;  the  words :  "  and  all  and  every  the  assigns  of 
the  said  several  persons  respectively,"  meaning  only,  as  he 
thought^  the  assigns  of  the  devisees  whose  names  had  been  pre- 
viously mentioned. 

His  Honor  added  that  it  must  be  referred  back  to  the  master, 
to  review  his  report ;  but  that  it  woidd  not  be  necessary  for  the 
covenants  to  extend  to  the  acts  of  those  persons  whose  rights 
were  excluded,  by  the  exception  in  the  saving  clause,  fix)m  the 
protection  of  that  clause. 


A  petition  was  presented,  iq  the  same  matters,  by  the  Messrs. 
Witts,  insisting  that  they  ought  not  to  be  made  parties  to  the 
intended  conveyance.    But 

The  Vioe-Chakcellob  said  that  they  were  necessary  parties^ 
because,  as  he  had  before  decided,  they  were  bound  to 
♦covenant  for  the  tide  to  the  premises  agreed  to  be  sold ;  [*180] 
and  also  because  the  agreement  between  them  and  the 
company,  stipulated  that  all  deeds  and  docimients  in  their  pos- 
session which  related  as  well  to  other  property  as  to  the  premises 
agreed  to  be  sold,  should  be  retained  by  them,  but  that  the  com- 
pany should  be  entitied  to  a  covenant  for  the  production  of  such 
deeds  and  documents ;  and  that  that  stipulation  alone,  made  the 
Messr8..Wittg  necessary  parties.(a) 


The  Messrs.  Witts  further  objected,  by  their  petition,  that,  if 
they  were  necessary  parties  to  the  intended  conveyance,  it  ought 

(a)  It  ia  sobmxtted  that  the  oo^-eiuuEit  might  have  toned  the  sabject  of  a  distiiiot 
deed. 
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DOt  %o  recite,  as  it  did,  that  the  campany  had,  in  ptusuance  of 
the  act  of  FarHament,  paid  all  the  expenses,  in  and  by  the  aiti* 
cles  of  agreement,  agreed  to  be  paid  by  them ;  inasmuch  as  the 
articles  contained  a  clanse  in  the  following  words:  *'  That  all  the 
expenses  incident  to  and  consequent  upon  the  proposal,  by  the 
company,  to  purchase,  and  the  negotiation  consequent  thereon, 
together  with  the  expense  of  obtaining  the  act,  of  preparing  the 
abstract  of  title  and  showing  a  title  to  the  premises 
[*181]  *agreed  to  be  sold,  and  of  and  about  making  and  com- 
pleting the  sale  and  conveyance  to  the  company,  to- 
gether with  the  expense  of  these  presents,  and  all  other  expenses 
ivhatsoever  of  the  said  Francis  Edward  Witis  and  Edward  Francis 
Witts  in  consequence  of  the  said  safe,  or  arising  out  of  or  in  anywise 
relating  thereto  or  to  the  said  proposal  of  the  said  company^  should 
be  paid  by  the  said  company,  except  in  case  the  said  act  should 
not  be  obtained  in  consequence  of  the  want  of  consent  of  any 
person  or  persons  whose  consent  should  be  required  for  passing 
the  same,  or  from  any  other  cause  resting  with  the  vendors." 
But,  notwithstanding  that  clause,  the  company  had  not  paid  the 
expense  of  re-investing  the  purchase  money  for  the  premises,  (in 
pursuance  of  a  direction  for  that  purpose  contained  in  the  act,) 
in  the  purchase  of  lands  to  be  settled  to  the  same  uses  as  the 
premises  agreed  to  be  sold  stood  limited  to, 

Mr.  Craig  for  the  Messrs.  Witts. 

Mr.  Lhydj  for  the  company,  said  that  the  re-investment,  though 
directed  by  the  act,  was  not  provided  for,  or  even  alluded  to,  ia 
the  articles  of  agreement;  and  that  the  only  expenses  which  the 
articles  subjected  the  company  to,  were  the  expenses  incident  to 
the  sale  of  the  premises ;  and,  consequently,  they  were  not  bound 
to  defray  the  expenses  of  the  re-investment. 

The  Vice-Chakcellob  said  that,  by  the  act  of  Parliament, 
the  premises  agreed  to  be  sold  were  vested  ia  the  trustees,  in 
trust  to  convey  the  same  to  the  company,  upon  payment,  by  the 
company,  of  the  purchase  money,  of  the  expenses  of  obtaining 
the  act,  and  all  other  expenses  which  they  had  agreed  to  pay  5 
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and,  therefore,  the  act  made  the  payment  of  those  ex* 
pmiaee  *\}y  the  oompanj,  a  condition  precedent  to  the  [*182] 
(MHivejranoe;  aad,  consequentlj,  the  payment  of  them 
vwatf  of  neoeodty,  appear  upon  the  &ce  of  the  conveyance :  and 
he  agreed  with  Mr.  Lbyd^  that  the  company  were  not  boimd,  by 
the  artidea  of  agreement,  to  pay  the  expenses  of  xe-investing  the 
piuehase  money  aa  directed  by  the  act. 

Petition  diamisaed. 


BbCWSEN  BlCHABD  AKD  AlCNA  MaRIA  QaNDKBTON,  InFAOTS, 
BY  J.  MABtIK,  THBIB  NBXT  FBIEND,  Plaintiffs;  AND  ThOJUB 

ANJ>  Fkbpbbiok  Gandkbtok,  Defendants: 

And  between  the  said  Richard  and  Anna  Maria  Gandeb- 
TON,  by  J.  C.  Homer,  their  next  fbiend,  Plaintiffs;  and 
THB  SAID  THOifAS  AND  Fbedebick  Gandebton,  Defendants. 

Infant — Report, 

1842 :  4th  aad  5tli  November. 

ITiro  suits  haying  been  instituted  on  behalf  of  the  same  infiint  plaintiff^  it  was  refbrred 
to  the  maBteTj  to  inquire  and  state  whether  the  bills  were  for  the  same  matters, 
and,  if  so,  whidi  of  the  suits  it  would  be  most  for  the  benefit  of  the  in&nts  to 
pniBeciite;  but  the  order  did  not  give  the  master  liberty  to  state  special  circum- 
stances.  The  master  reported  that  the  two  bills  were,  substantiallj,  for  the  same 
matters,  and  that  it  would  be  most  for  the  benefit  of  the  infants  to  prosecute  the  , 
first  suit ;  but  that,  as  the  same  person  was  solicitor  both  for  the  next  friend  and 
fyt  the  defendants  in  that  suit,  he  was  of  opinion  that  some  other  solicitor  should 
be  H^Kxinted  for  the  plamtiffli,  and  that  part  of  the  iVmds  in  the  cause,  which  were 
then  in  a  country  bank,  should  be  brought  into  court.  Held  that  the  master  had 
giyen  a  qualified  answer  to  the  question  referred  to  him,  and  added  suggestions 
whu^  he  was  not  at  liberty  to  make;  and,  therefore,  it  was  referred  back  to  him 
to  PBYiew  his  report 

Qk.  the  12th  of  January,  1842,  an  order  was  made,  in 
the  above  suits,  by  which  it  was  referred  to  the  ^master    [*188] 
to  inquire  and  state  whether  the  bills  filed  in  those  suits 
Here  for  the  same  matters ;  and,  if  so,  which  of  the  suits  would 
be  moat  £ar  the  benefit  of  the  infant  plaintilBb  to  prosecutei  having 
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regard  to  the  amendments  mentioned  in  the  affidavit  of  Edwaid 
Flower,  and  filed  on  the  11th  of  January  then  instant ;  and  it  was 
ordered  that  all  the  proceedings  in  both  the  suits  should  be  stayed 
until  the  report  of  the  master  shoiQd  have  been  made  and  until 
the  further  order  of  the  court  On  the  28d  of  June,  1842,  the' 
master  reported  that  the  bills  were,  substantially,  for  the  same 
matters,  aad  that  it  would  be  most  for  the  benefit  of  the  in&nt 
plaintifi^  to  prosecute  the  first  suit,  having  regard  to  the  amend- 
ments mentioned  in  Flower's  affidavit ;  but  that,  inasmuch  as  the 
solicitor  for  the  next  friend  in  that  suit,  was  also  the  solicitor  for 
the  defendants,  the  master  was  of  opinion  that^  for  the  purpose 
of  having  that  suit  prosecuted  impartially  and  effiBctuaUy,  some 
solicitor  not  connected  with  the  defendants  should  be  appointed 
for  the  plaintiffis,  and  that  such  money  as  was  then  in  the  hands 
of  the  Gloucestershire  Banking  Company,  and  in  the  bank  of 
Messrs.  Berwick  &  Co.,  part  of  the  funds  in  question  in  the  causes, 
should  be  brought  into  court. 

In  July,  1842,  two  petitions  were  presented  in  the  names  of 
the  plaintif&j  one  praying  that  the  report  might  be  confirmed,  and 
all  ftirther  proceedings  in  the  second  suit  stayed,  and  that  Homer 
might  be  ordered  to  pay  all  the  costs  incurred  in  it ;  and  that  the 
first  suit  might  be  prosecuted,  and  that,  in  the  prosecution  thereof, 
Martin  might  have  regard  to  the  opinion  expressed  by  the  master, 
with  reference  to  the  appointment  of  a  solicitor  unconnected  with 

the  defendants,  and  the  bringing  into  court  of  the  money 
[♦184]    mentioned  in  *the  report.    The  other  petition  stat^ 

several  objections  to  the  report,  and  prayed  that  the  mas- 
ter might  be  directed  to  review  it,  or  that  the  plainti£&  might  be 
at  liberty  to  except  it.  Both  the  petitions  now  came  on  to  be 
heard  One  was  supported  by  Mr.  Stuart  and  Mr.  Oiffordy  and 
the  other  by  Mr.  BdkeU  and  Mr.  Freeling. 

The  Vick-Chancellor: — ^It  is  quite  clear  that  the  master's 
report  cannot  be  supported. 

The  order  of  reference,  except  so  far  as  it  related  to  the  amend- 
ments mentioned  in  Flowers'  affidavit^  was  the  common  order. 
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And  the  master  was  to  inquire  and  state  wliicli  of  the  two  suits 
was  most  beneficial  to  the  in&nts,  having  regard  to  those  amend- 
ments. Then  what  has  he  done?  He  has  found  that  the  bills 
are  substantmUy  for  the  same  matters :  but  that  was  not  the  ques- 
tion referred  to  him.  What  am  I  to  infer  to  be  the  meaning  of 
the  word  "substantiallj?"  Does  the  master  mean  that  the  two 
fluits  are  or  are  not  for  the  same  matters  ?  The  answer  which  he 
has  given  to  the  question  referred  to  him,  is  not  a  positive  but  a 
qualified  answer.  And,  if  the  two  suits  are  not  for  the  same 
matters,  then  the  master  ought  not  to  have  proceeded  Airther; 
for  it  was  only  in  the  event  of  their  being  for  the  same  matters, 
thai  he  was  to  proceed  to  state  which  was  most  for  the  benefit  of 
the  in&nt  plaintiff  to  prosecute. 

He  has,  however,  not  only  gone  on  to  state  which  of  the  two 
suits  it  was  most  for  the  benefit  of  the  infants  to  prosecute,  but 
has  reconunended  a  new  solicitor  to  be  appointed  for  the 
plaintiflfe  in  that  suit,  with  a  view  *to  its  being  impar-  [*186] 
tially  and  effectually  prosecuted ;  and  also  that  certain 
moneys  should  be  brought  into  court  in  that  suit:  so  that,  in 
effect^  he  has  neither  ^ven  a  positive  answer  to  the  first  question, 
nor  has  he  given  a  simple  answer  to  the  second  question  referred 
to  him;  for  he  has  said  that  the  first  suit  will  be  most  for  the 
benefit  of  the  in&nts  to  prosecute,  provided  certain  things  are 
done  in  that  suit 

Upon  these  grounds,  and,  especially,  as  the  order  of  reference 
did  not  give  the  master  liberty  to  state  special  circumstances,  my 
opinion  is  that  he  has  miscarried;  and  aU  that  I  can  now  do  is  to 
refer  it  back  to  him  to  review  his  report 
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Swift  v.  Gra2ebbook. 

Infant — Solicitor. — Plaintiff. — Practice. 

1842:  lOtib  November. 

The  solicitor  employed  by  the  next  friend,  in  an  infantas  luit,  haTing  given  a  i 
of  motion  on  behalf  of  the  pluntifiQs,  one  of  the  plainti£b  who  had  oome  of  age, 
bnt  had  not  disavowed  the  snit  or  obtamed  aa  order  to  change  his  solicitor,  em- 
ployed anothOT  soMtor  to  oppose  the  motion  on  his  behal£  Held  ^bat  the  oooumI 
Instracted  by  that  solicitor,  were  not  entitled  to  be  heard. 

At  the  commencement  of  this  suit,  all  the  plaintiflfe  were  in- 
fants, and,  of  course,  they  sued  by  their  next  friend.  Pending 
the  suit,  one  of  them,  Frederick  Swift,  attained  twenty-one.  Af- 
ter which,  the  next  friend  instructed  Mr.  Tarleton^  the  solicitor 
whom  he  had  employed  in  the  suit,  to  move  that  he  might  be  dis- 
charged from  being  the  next  friend,  and  that  another  person  might 

be  appointed  in  his  place.  Frederick  Swift,  although  he 
[*186]    had  neither  disavowed  the  suit,  nor  applied  *for  leave 

to  change  his  solicitor,(a)  directed  another  solicitor  to  in- 
struct counsel  to  oppose  the  motion  on  behalf  of  himself  and  his 
co-plaintifis. 

The  motion  was  now  made  by  Mr.  BetheU  and  Mr.  Qhsse  on 
on  behalf  of  the  plaindfBs. 

Mr.  Sitcart  and  Mr.  Spurrier  were  instructed  to  oppose  the  mo- 
tion by  the  solicitor  employed  by  Frederick  Swift;  but  Mr.  Bdth- 
dl  and  Mr.  Gla89e  contended  that  they  ought  not  to  be  heard,  be- 
cause Frederick  Swift  had  not  been  served  with  notice  of  the 
motion,  nor  had  he  repudiated  the  suit  or  obtained  an  order  to 
change  his  solicitor. 

Mr.  Romilly  and  Mr.  Shapter  appeared  for  the  defendants,  but 
did  not  oppose  the  motion. 

(a)  The  18th  general  order  of  October,  1842,  directs  that  a  party  sning  or  de- 
fendhig  by  a  solicitor,  shall  not  be  at  liberty  to  change  his  solicitor  without  an  order 
of  the  court  for  that  purpose ;  and  that,  until  such  order  is  obtamed  and  served,  and 
notice  thereof  given  to  the  clerk  of  records  and  writs,  the  fonner  solicitor  shall  be 
considered  as  the  solicitor  of  the  party. 
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The  Vich-Chancbllob  : — A  party  cannot  be  represented  by 
twt>  aolicitor&  -  At  present  Mr.  Tarleton  is  solicitor  for  all  the 
plaintiflGs,  including  Frederick  Swift.  Mr.  BethM  and  Mr.  QJaBa$ 
have  been  instructed  by  Mr.  Tarleton ;  and,  consequently,  they 
are  counsel  for  all  the  plainti& ;  and  I  cannot  allow  one  of  them 
to  appear  by  a  difEerent  solicitor,  until  he  has  obtained  an  order 
Id  Gfaange  his  solicitor;  for,  until  he  has  done  so,  he  can- 
not have  a  ^different  solicitor.  And,  as  no  one  opposes  [*187] 
the  motion  on  behalf  of  the  defendants,  I  shall  make  the 
order  in  iStub  terms  in  which  it  is  asked. 


SlOGGJETT  v.  YiANT  AXD  0TH]3Ui. 

Costs. — Security  for  OoiU.^—Oroas  Cause. — Plaintiff. 

1842:  lOth  November. 

A.  filed  an  original  bill  against  B.,  and  B.  filed  a  croas  bill  against  A.  and  othera 
Tliej  all  moved  that  B.  might  give  aecmity  for  the  costs  of  the  cross  soli  Motion 
reftised.  Bat  leave  was  given  to  the  co-defendants  with  A.,  who  were  not  parties 
to  the  original  suit^  to  more  that  B.  might  give  eecority  for  the  costs  of  the  oroas 
salt 

The  defendant  Yiant  filed  a  biU  of  foreclosure  against  Slpggett, 
and  Sloggett  filed  a  cross  bill  against  Yiant  and  others^  to  set 
aside  the  mortgage. 

Mr.  BetheU  and  Mr.  Prior  moved,  on  behalf  of  aU  the  d^emSr 
ante  in  the  cross  suit,  that  Sloggett  might  give  security  for  the 
costs  of  that  suit,  on  the  ground  that  he  had  absconded. 

Mr.  ^mr%  for  Sloggett^  said  that  a  plaintiff  in  a  cross  soit^ 
ODuld  not  be  compelled  to  give  security  for  costs.  ThomUm  v. 
WtZ«m.(a) 

Mr.  BetheO,  in  reply,  said  that  the  role  as  to  giving  seourity  for 
eoBtSi  applied  to  a  cross  suit  as  well  as  to  an  original  one ;  and 

(•)  Hoga&'s  B^  (IriBh)pi  SO. 
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that  the  defendants  who  joined  in  the  motion  with  Viant,  were 
not  parties  to  the  original  suit ;  and,  therefore,  as  &r  as  thej 
were  concerned,  the  suit  in  which  the  motion  was  made  was  an 
original  one. 

The  Vice-Chancellor,  after  perusing  the  case  cited  by  Mr. 
Stuart,  and  referring  to  the  bill  in  Sloggett  v.  VtarU,  in  order  to 
satisfy  himself  that  it  was  a  cross  bill,  said : 

[*188]        *I  rather  think  that  I  am  not  at  liberty  to  grant  the 
application.    As  all  the  defendants  join  in  maVing  the 
motion,  whatever  is  an  answer  to  it  as  to  one  of  them,  is  an  an- 
swer as  to  the  rest  of  them.  ' 

Motion  refused  with  costs. 

His  Honor,  afterwards,  gave  the  co-defendants  with  Yiant,  who 
were  not  parties  to  the  original  suit^  leave  to  move  that  Sloggetl 
might  give  security  for  the  costs  of  his  suit 


COCKBITRN  V.  TOLSOK. 

New  Orders  of  August^  1841. — Pro/clice. 

1842:  10th  Noyember. 

The  court  maj  permit  a  oaoae  to  be  set  down  for  at^g^ument  on  an  objection  for  want 

of  parties,  after  the  fourteen  days  allowed  for  that  purpose  bj  the  39th  order  of 

August,  1841,  have  expired. 

Two  or  three  days  after  the  fourteen  days  allowed,  by  lie  89th 
general  order  of  August,  1841,  for  setting  down  a  cause  for  argu- 
ment on  an  objection  for  want  of  parties,  had  expired, 

Mr.  S.  Atkinson^  for  the  plaintiff,  moved  for  leave  to  set  down 
the  cause,  nunc  pro  tunc.  He  read  an  affidavit,  made  by  the 
plaintiff's  solicitor,  accounting  for  the  delay. 
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The  Vice-Chancellor  : — ^The  89th  order  doei  not  say  that  a 
cause  shall  not  be  set  down  for  the  purpose  mentioned,  aAer  the 
fourteen  days  have  expired.  It  means  that  the  cause  shall  be  set 
down  within  the  fourteen  days,  as  a  matter  of  course;  but  that, 
afterwards,  the  leave  of  the  court  must  be  obtained.  And,  as  no 
one  appears  to  oppose  the  motion,  I  shall  grant  it. 


♦BouEN  V.  Bourn.  [*189] 

Biddings  {opening  of) — Prdctice, 

1842:  lOth  November. 

BiddiogB  opened  on  an  advance  of  60/,  on  430L 

Mb.  Willcock  moved  to  open  the  biddings  for  a  part  of  the  es- 
tates in  this  cause  which  had  been  sold  for  430Z.,  offering  an  ad- 
vance of  602.  upon  that  sum. 

Mr.  Bore  opposed  the  motion  on  the  ground  that  the  sum 
offered  would  not  cover  the  expense  of  the  resale,  which  the 
party  moving  did  not  offer  to  pay.  He  cited  Upton  v.  Lord 
Ferrers.yfi) 

The  Vicb-Chancbllor,  how:ever,  granted  the  motion,  on  the 
usual  tenns. 

(a)  4  Vee.  700. 


♦Catharine  Blythe,  the  Wipe  op  the  Dependant    [*190] 
Edward  Blythe,  by  her  next  Friend  v.  J.  Gran- 
ville AND  others. 

SeUkmenL — Oonstruction. — OovenmU. — FtUure  Property  of  Wife. 

1842:  llth  November. 

B7  a  marriage  settiement^  1,5002.  and  2,1001  stock,  of  whioh  tiie  lady  waapoBBeaBed, 
were  settled  in  truster  her  separate  use  fi>r  lifia,  remainder  in  trust  ^r  her  in- 
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tended  husband €br  life,  and  after  his  death,  as  the  wife  shonld  appdnt  hy  will: 
and  the  intended  husband  oovenantod  that,  if  the  marriage  should  take  effect^  he 
would,  as  often  as  occasion  should  require,  join  with  his  wife,  In  doing  all  neoee- 
saiy  acts  for  assigning  to  the  trustees  all  the  property  to  which  his  wife  abould 
become  entitled  daring  the  ooverture,  upon  the  trusts  declared  of  the  1,&002.  and 
2,7002.  stock.  At  the  date  of  the  settlement,  the  wife  had  an  absolute  Tested  isr 
terest  in  1,9351  stock,  expectant  on  her  father's  death,  but  it  was  not  mentioned 
in  the  settlement  During  the  maniage,  the  husband  became  bankrupt,  and  then 
the  wife's  father  died.  Held  that  the  1,936L  stock  did  not  belong  to  the  husband's 
assignee  as  part  of  his  estate,  but  was  bound  by  his  covenant,  as  being  propextj 
to  which  tho  wife  would  become  entitled  during  the  ooverture. 

Gosia. — Assignee  of  BanknipL — JDefindanL 
A  nmrried  lady  filed  a  bill  against  her  husband  (who  had  become  bankrupt)  and  his 
assignee,  alleging  that  a  sum  of  stock  which  had  faUen  into  possession  after  the 
bankruptcy,  was  Subject,  under  the  drcumstanoes  stated  in  the  bill,  to  the  trastB 
of  her  settlement,  and  did  not  belong  to  the  assignee.  The  assignee  submitted 
the  question  to  the  court  The  court  decided  that  the  fund  was  subject  to  the 
trusts  of  the  settlement;  and  reftised  to  give  the  assignee  his  costs;  as  he  ou^ 
to  have  disclaimed. 

In  July,  1815,  the  defendants  Samuel  Downes  and  Charles 
Downes  the  younger  and  the  plaintiff,  who  was  then  smgle,  be- 
came possessed  of  certain  sums  of  reduced  annuities,  as  the  next 
of  kin  of  William  Rhodes,  their  late  uncle ;  and,  being  desirous 
of  making  some  provision  for  their  father,  Charles  Downes  the 

elder,  the  plaintiff  transferred  1,935Z.  reduced  annuities, 
[*191]    part  of  *the  stock  of  which  she  so  became  possessed,  and 

her  brothers  transferred  two  further  sums,  parts  of  the 
stock  of  which  they  so  became  possessed,  making  in  the  whole 
4,6702.  reduced  annuities,  into  the  names  of  the  defendants  John 
Granville  and  George  Brydges  Granville,  in  trust  for  Charles 
Downes  the  elder,  for  his  life,  and,  after  his  decease,  in  trust,  as 
to  1,985Z.  reduced  annuities,  part  of  the  4,670i,  to  transfer  the 
same  to  the  plaintiff,  her  executors,  &c. 

By  the  settlement  on  the  marriage  of  the  plaintiff  with  E. 
Blythe,  dated  the  10th  of  October,  1817,  and  made  between 
Blythe  of  the  first  part,  the  plaintiff  of  the  second  part,  and  her 
two  brothers  of  the  third  part,  after  reciting  the  intended  mar- 
riage and  that  the  plaintiff  was  possessed  of  1,6002.  sterling  and 
nlso  of  2,700Z.  consols,  and  that  upon  the  treaty  for  the  marriage, 
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H  was  agreed  that  the  1,5007.  should  be  lent  to  Blythe,  and  that 
he  should  execute  a  bond  to  Samuel  Downes  and  Charles  Downes 
the  younger,  for  securing  the  repayment  of  that  sum  with  in- 
terest, and  that,  as  well  that  sum  and  the  2,700Z.  consols,  as  also 
all  ihefotiure  property  which  might  devolve  upon  or  coTne  to  theplainr 
tiff,  during  her  ihen  intended  coverture^  by  virtue  of  any  gifiy  vrill, 
devise,  descent,  or  by  virtue  of  the  statutes  made  for  the  distributumof 
inXesttUe^  estates,  or  by  any  otker  means  whatsoever,  should  be  set- 
tled in  manner  thereinafter  mentioned ;  and  that,  for  effectuating 
in  part)  the  purposes  aforesaid,  the  plaintiff  should  transfer  the 
2,700?.  consols  into  the  names  of  Samuel  Downes  and  Charles 
Downes  the  younger,  upon  the  trusts  thereinafter  expressed ;  and 
ihat  Blythe  should  enter  into  such  covenant  as  therein  and  here* 
inafter  mentioned,  for  effectually  conveying,  assigning  and  trans* 
ferring  to  and  vesting  in  Samuel  Downes  and  Charles 
*Downes  the  younger,  their  heirs,  executors,  administra-  [*192] 
tors  or  assigns,  upon  the  trusts  thereinafter  mentioned, 
aU  AefiOure  property  to  which  the  plaintiff  should  or  might,  by  any 
of  the  vxiys  or  meoms  aforesaid,  become  interested  in  during  her  ihen 
intended  coverture;  and,  after  fiirther  reciting  that  the  l,600t 
have  been  paid  to  Edward  Blythe,  and  that  he  had  given  his 
bond  to  Samuel  Downes  and  Charles  Downes  the  younger,  for 
securing  the  repayment  of  that  sum  with  interest,  and  that  the 
plaintiff  had  transferred  the  2,700i.  consols  into  the  names  of 
Samuel  Downes  and  Charles  Downes  the  younger;  it  was  wit- 
nessed and  declared  that  Samuel  Downes  and  Charles  Downes 
the  younger  should  stand  possessed  of  the  1,5001  and  also  of  the 
2,700t  consols,  in  trust  for  the  plaintiff  until  the  marriage,  and, 
after  the  solemnization  thereof;  in  trust,  during  the  lifetime  of 
the  plaintifl^  either  to  permit  the  1,600?.  to  remain  on  the  secu* 
rity  of  the  bond,  or,  at  the  request  of  the  plaintiff,  to  caU  in  and 
invest  the  same  upon  the  securities  therein  mentioned,  and  to 
stand  possessed  of  the  principal  and  the  securities  for  the  same, 
and  also  of  the  2,700Z.  consols,  in  trust,  during  the  joint  lives  of 
the  plaintiff  and  of  Edward  Blythe,  for  the  plaintiff,  for  her  se- 
parate use,  but  without  power  of  anticipation;  and,  if  the  plain- 
tiff should  survive  Edward  Blythe,  then  upon  trust  after  his  de- 
cease, to  assign  and  transfer  the  trust  funds  to  the  plaintiff  her 
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executors,  &c. ;  but,  if  Edward  Bljthe  should  survive  the  pUdn- 
tiff,  then  upon  trust,  after  her  decease,  to  assign  and  transfer  the 
trust  funds  to  such  persdn  or  persons  as  the  plaintiff  should,  by 
her  will,  appoint,  and,  in  de&ult  of  such  appointment,  upon  trost 
to  transfer  the  funds  to  Edward  Blythe,  his  executors,  &c.    And 
Edward  Bljthe  covenanted  with  Samuel  Downes  and  Charles 
Downes  the  younger,  that,  m  case  the  marriage  should 
[*193]    *take  effect,  he,  his  heirs,  executors  or  administrators, 
would,  at  the  expense  of  the  trust  property,  join  with 
the  plaintiff,  fix>m  time  to  time,  as  often  as  occasion  should  re- 
quire, in  making,  doing  and  executing  all  such  acts,  deeds,  con- 
veyances, assignments,  matters  and  things  as  should  be  necessaiy 
or  requisite  for  effectually  conveying,  assigning  and  transferring, 
to  Samuel  Downes  and  Charles  Downes  the  younger,  their  heirs, 
executors  or  administrators,  aU  the  property,  of  what  nature  or  kind 
soever  J  to  which  the  plaintiff  should  during  the  coverture^  hecovfie  en- 
titled^  in  order  that  the  same  might  be  fully  and  effectually  vested 
in  them,  their  heirs,  executors,  administrators  and  assigns,  upon 
trust  from  time  to  time,  when  and  as  the  same  should  be  by 
them  received  or  should  so  become  vested  in  them,  to  make  sale 
and  dispose  of  and  to  convert  the  same,  or  so  much  thereof  as 
should  not  consist  of  money  or  government  securities,  into 
money,  and  to  lay  out  and  invest  the  moneys  thence  arising,  and 
aU  such  parts  thereof  as  should  consist  of  money,  in  or  upon  some 
or  one  of  the  public  stocks  or  government  ftmds  of  Great  Britain, 
and  to  stand  possessed  of  the  stocks,  funds  or  securities  in  or  upon 
which  the  same  should  be  so  placed  out,  and  of  all  such  parts  of 
the  said  property  as  should  consist  of  government  securities  and 
should  be  transferred  to  them  as  aforesaid,  and  of  the  dividends 
and  interest  to  accrue  due  thereon,  and  of  the  interest  and  annual 
profits  to  arise  from  all  such  property  in  the  meantime,  upon  the 
same  trusts  and  for  the  same  purposes,  and  subject  to  the  same 
powers,  &c.,  as  were  thereinbefore  expressed  concerning  the  1,500?. 
and  the  2,700Z.  consols  and  the  dividends  and  interest  thereof  or 

such  and  so  many  of  the  same  trusts,  &c.,  as  should,  fix)m 
[*194]    time  to  time,  be  subsisting,  undetermined  and  *capable 

of  taking  effect,  or  as  near  thereto  as  circumstances  would 
permit 
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The  marriage  was  solemnized  on  the  day  after  the  date  of  the 
settlement. 

In  March,  1820,  Blythe  became  bankrupt,  and  the  defendant 
Reynolds  was  chosen  the  assignee  of  his  estate.  At  the  time  of 
his  bankruptcy,  the  1,500Z.  and  all  the  interest  that  had  become 
due  on  it,  remained  due  on  his  bond,  and  the  trustees  never  re- 
ceived any  dividend  in  respect  of  it  Blythe  obtained  his  certi- 
ficate in  May,  1820. 

In  November,  1889,  Charles  Downes  the  elder  died.  Upon 
his  decease,  the  trustees  of  the  settlement  applied  to  the  defend- 
ants Jobn  Granville  and  George  Brydges  Granville,  to  transfer 
to  them  the  1,986Z.  reduced  annuities,  upon  the  trusts  declared  by 
the  settlement  of  the  future  property  of  the  plaintiff;  but  the 
Messrs.  Granville  (as  the  biU  alleged)  refused  to  make  the  trans- 
fer, on  the  ground  that  the  1,985/.  reduced  annuities,  was  not 
subject  to  the  trusts  of  the  settlement,  and  was  not  bound  by  the 
covenant  therein  contained  on  the  part  of  Blythe,  to  convey 
and  assign,  to  the  trustees  thereof,  all  the  property  to  which  the 
plaintiff  might  become  entitled  during  theii*  coverture ;  and  that, 
inasmuch  as  the  marital  right  of  Blythe,  to  the  said  sum  of  re- 
duced annuities,  was  not  affected  by  the  settlement,  the  same  be- 
came, inmaediately  upon  the  death  of  Charles  Downes  the  elder, 
vested  in  the  defendant  Reynolds,  as  his  assignee,  who  accord- 
ingly claimed  to  be  entitled  thereto. 

The  bill  prayed  that  it  might  be  declared  that  the 
lfiS5l  reduced  annuities,  was  subject  to  the  trusts  *of  [*195] 
the  settlement,  and  that  Blythe  might  be  decreed  to  exe- 
cute, or  to  join  with  the  plaintiff  in  executing  a  proper  assign- 
ment thereoj^  and  of  the  dividends  which  had  accrued  thereon 
sinoe  the  death  of  Charles  Downes  the  elder,  to  the  defendants 
Samuel  Downes  and  Charles  Downes  the  younger,  upon  the 
trusts  of  the  settlement,  and  that  the  defendants,  the  Messrs. 
Granville,  might  be  decreed  to  transfer  the  same  to  them. 

The  defendant  Reynolds,  by  his  answer,  submitted  to  the  judg* 
ment  of  the  court,  whether  it  was  or  not  the  fiujt  that  the  interest 
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of  the  plaintiff  in  the  1,9862.  reduced  annuities,  immediatelj  ex- 
pectant upon  the  death  of  C.  Downes  the  elder,  did,  according 
to  the  true  construction  of  the  terms  of  the  settlement,  become 
subject  to  the  trusts  thereo:^  or  whether  the  Qrasivilles  ought  or 
ought  not  to  transfer  that  sum  into  the  names  of  Samuel  Downes 
and  Charles  Downes  the  younger,  upon  a  proper  assignment 
thereof  being  executed  to  them  by  Blythe. 

Mr.  BetheU  and  Mr.  Boyle^  for  the  plaintiff  said  that  the  word 
"  property"  was  used  throughout  the  settlement  in  its  most  general 
sense,  and,  therefore,  it  would  include  a  chose  in  actiion;  and  the 
sum  of  stock  in  question,  was  property  which  would  devolve  to 
the  plaintiff  on  the  death  of  her  father ;  and,  consequently,  there 
could  be  no  doubt  that  it  was  now  subject  to  the  trusts  declared 
by  the  settlement  of  the  future  property  of  the  plalntifEL  Buhner 
V.  Joyjlfl)  Orafftey  v.  JSumpage.{b) 

The  Vice-Chancbllob  : — ^The  words  "  become  enli- 
[*196]    tied"  *mean,  '^  become  entitled  either  in  possession  or  in 


Mr.  K.  Parker  and  Mr.  Dixon  for  the  de&ndant  Beynolda: — 
If  T—  '^rtion  of  the  wife's  properly  liad  been  mentioned  or  oom- 
pnsed  in  the  settlement,  or  if  the  1,9862.  reduced  annuities  had 
not  been  capable  of  being  settled  at  the  time  when  the  settlement 
was  made,  then  it  might  have  been  contended,  with  some  chance 
of  success,  that  the  husband's  covenant  in  the  settl^nent,  (upon 
which  alone  the  claim  of  the  wife  is  founded,)  did  apply  to  that 
sum  of  stock.  But  the  settlement  not  only  mentions  but  deals 
with  two  portions  of  the  wife's  property ;  and,  as  to  one  of  those 
portions,  we  mean  the  money  secured  by  the  husband's  bond, 
there  was  a  much  greater  chance  (as  the  event  proved)  of  its 
never  becoming  available  to  the  purposes  of  the  settlement,  than 
there  was  as  to  the  1,9862.  stock :  for  the  wife  had  an  absolute, 
vested  interest  in  that  sum,  expectant  only  on  the  death  of  her 

(o)  Ante,  Vol  HT,  p.  46. 

(b)  1  Beay.  46 ;  see  pages  62  et  seq. 
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&&erJ(fl)  If  then  the  wife's  interest  in  that  sum  of  stock  was 
capoUe  of  being  inchaded  in  the  settlement,  together  with  the 
other  portioDS  of  her  property,  what  reason  can  be  assigned  for 
its  not  having  been  so  included^  except  that  the  parties 
did  not  intended  that  it  should  be^induded?  They  [*197] 
well  knew  that  that  property  was  in  existence;  but 
thejr  do  not  eyen  allude  to  it  in  any  part  of  the  settlement. 

The  husband's  covenant  applies  to  property  to  which  the  wi& 
miglhty  possibly,  become  entitled  at  some  time  or  other  during 
the  coverture,  and  to  which  she  then  had  no  right  or  title  what- 
ever ;  but  it  has  not  the  slightest  application  to  property  in 
which  she  then  had  an  absolute,  vested  interest.  And,  as  it  is. 
not  even  pretended  that  she  has  any  claim  to  the  property  under 
any  other  clause  in  the  settlement,  the  husband's  marital  right  is 
left  unaffected ;  and  he  having  become  bankrupt^  his  assignee 
is  entitled  to  the  property. 

Mr.  Blunt  appeared  for  the  other  parties. 

The  Vicb-Chakcellor  : — ^I  have  no  doubt  upon  the  ques- 
tion in  this  case. 

It  is  plain  what  the  parties  to  the  settlement  meant  to  do :  they 
meant  to  deal  with  all  the  wife's  property  that  was  in  a  tangible 
shiqpe  at  the  time,  bymakinganimmediatesettlementof  it  upon 
the  trusts  which  we  find  in  the  deed;  and  they  meant  that  all 
her  other  property  should  be  settled  in  like  manner,  when  it 
'  should  be  in  a  tangible  shape.  And,  without  referring  to  the 
recitals  in  the  deed,  my  opinion  is  that  the  words  of  the  hus- 
band's covenant  do,  prcprio  vigore^  bind  all  the  wife's  other  prop- 
erty, in  the  shape  in  which  it  then  was, 

(a)  The  wife  had  a  present  interest  in  the  sums  mentioned  in  the  settlement ;  but 
her  interest  in  the  1,9351  stodk,  was  reversionary ;  and,  consequently,  it  might  not 
hare  become  vested  in  possession  daring  the  coverture ;  and  that,  perhaps^  may  have 
been  the  reason  why  it  was  not  mentioned  in  and  settled  by  the  settlement^  but  was 
left  to  be  operated  upon  by  the  husband's  covenant^  when  it  should  become  vested 
in  possession.  The  first  trust  declared  by  the  settlement,  was  to  take  effect  imme- 
diately after  the  marriage ;  and,  therefore,  it  was  not  strictly  applicable  to  a  reve^ 
(rionaiy  interest 
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Under  the  deed  of  1815,  the  wife  had  a  leveiBioiiaiy  interest 
in  the  sum  of  1,9852.  reduced  annuities :  and,  by  the  settlement^ 
the  husband  covenanted  that,  in  case  the  then  intended 
[*198] '  marriage  should  take  effect,  he,  his  *Jieirs,  executors  or 
administrators,  would  join  with  the  said  Catharine 
Downes  from  time  to  time,  as  often  as  occasion  should  require, 
in  making,  doing  and  executing  all  such  acts,  deeds,  convey- 
ances^ assignments,  matters  and  things  as  should  be  necessary  or 
requisite  for  effectually  conveying,  assigning  and  transferring 
unto  the  said  Samuel  Downes  and  Charles  Downes,  iheir  heira, 
executors  and  administrators,  all  the  property,  of  what  nature  or 
kind  soever,  to  which  she,  the  said  Gatiiarine  Downes,  should, 
duriivg  her  said  intended  coverture^  become  entiUedy  in  order  that 
the  same  might  be  ftOly  and  effectually  vested  in  them,  the  said 
Samuel  Downes  and  Charles  Downes,  their  heirs,  executors,  ad- 
ministrators and  assigns,  upon  the  trusts  and  to  and  for  the  in- 
tents and  purposes  thereinafter  expressed  and  declared  of  and 
concerning  the  same.  The  covenant,  therefore,  plainly  applies 
to  that  property  which  the  wife  would  become  entitled  to  as  soon 
as  the  coverture  took  effect.  The  coverture  was  the  futurity  re- 
ferred to ;  and,  immediately  on  the  marriage  taking  place,  the 
wife  became  entitled  to  the  property  during  the  coverture. 

The  consequence  is  that  tiie  dividends  of  the  1,9S62L  reduced 
annuities  which  have  become  due  since  the  decease  of  Charles 
Downes  the  elder,  must  be  paid  to  the  plaintiff;  for  her  separate 
use,  and  the  capital,  after  payment  thereout  of  the  costs  of  all 
parties  except  the  defendant  Beynolds,  must  be  transferred  to 
Samuel  Downes  and  Charles  Downes  the  younger,  upon  the 
trusts  of  the  settiement.(a)  I  shall  not  give  the  defendant  Bey- 
nolds his  costs ;  for  he  ought  to  have  disclaimed,  and  then  the 
trustees  of  the  fimd  would  have  transferred  it  to  the  trustees  of 
the  settlement. 

(a)  See  Eoam  v.  Banby,  2  Toun.  A  OolL  N.  0. 121. 
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♦Young  v.  Lord  Watebpark.  [*199] 

Fcreign  CordracL — Sterling  or  Currency. — Interest. — Deed. — Cbn- 

stmctwn, 

1842:  ISthNoyember. 

A  aetUement  was  made,  in  Ireland,  of  estatea,  some  of  which  were  sitaate  there 
and  the  reat  in  England,  bj  which  the  estates  were  limited  to  trustees  for  a  term 
of  jears,  for  raising,  at  a  future  time,  10,0002.  for  portions;  and  interest  at  51  per 
cent  waa  to  be  raised,  out  of  the  rents,  for  the  children's  maintenJEUice  in  the 
meantime ;  but  the  settlement  was  silent  as  to  the  rate  of  interest  on  the  portaona 
after  they  had  become  payable.  Held  that  the  10,0001  must  be  raised  in  Irish 
currency ;  but  not  with  Irish  interest^  (62.  per  cent,)  but  42.  per  cent  according  to 
the  usual  course  of  th^  court. 

AppoinimenL — P&wer. 

Under  a  marriage  settlement,  the  husband  and  wife,  havmg  power  to  appoint 
10,0002.  amongst  all  thekr  younger  children,  but  in  such  shares  as  they  should 
think  fit,  appointed  the  whole,  in  different  sums  and  at  different  times,  to  four  of 
the  younger  children,  to  the  exclusion  of  the  rest  Held  that  the  three  first  ap- 
pomtments  were  good,  and  only  the  last^  Toid. 

Stakde  of  LmikOhns,  3  ft  4  Will  IV,  a  27,  s.  42. 
Under  a  maniage  settlement,  a  term  was  vested  in  trustees  for  raifdng  10,0002.  for 
the  younger  children  of  the  marriage,  and,  subject  thereto,  the  estates  were 
limited  to  the  first  and  other  sons  in  tail  male.  Much  more  than  twenty  years 
after  the  10,000/.  ought  to  have  been  raised  and  paid,  the  younger  children  filed 
a  bill,  to  have  that  sum  raised.  Held  that  the  relation  oi  trustee  and  cestui  que 
tnui  existed  between  the  parties;  and,  therefore,  the  Statute  of  Limitations,  which 
enacts  that  money  to  be  raised  out  of  land  shall  not  be  recoverable,  but  within 
twenty  years  next  after  a  right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  receipt  for  the  same^  did  not  apply. 

Ik  August,  1757,  a  settlement  was  made  on  the  marriage  of 
Henry  Cavendish,  Esq.,  afterwards  Sir  Henry  Cavendish,  Bart, 
with  Sarah  Bradshaw,  afterwards  Baroness  Waterpark,  by  which 
10,0002.  was  to  be  raised,  under  the  trusts  of  a  term  of  600  years, 
out  of  estates,  some  of  which  were  situate  in  England  and  the 
rest  in  Ireland,  for  the  portions  of  the  younger  children  of  the 
marriage.  The  portions  were  to  be  paid,  on  the  day  after  the 
death  of  Sir  Henry  Cavendish,  to  such  of  the  younger  sons  as 
should  attain  twenty  one,  and  to  such  of  the  daughters  as  should 
attain  that  age  or  marry ;  and  the  trustees  of  the  term  were  to 


m  CASES  IN  CHANCERY. 

1841— Young  Y.  Lofd  Wttterpaik. 

raise,  out  of  the  rents  of  the  estates,  such  yearly  sum  as  should 
be  equal  to  interest  at  Jive  per  cent,  on  the  portions  of  the  younger 
chil(ben,  for  their  maintenance  until  their  portions  should  hecmne 
payMe.  All  the  parties  to  the  settlement  resided  in  Ireland, 
and  the  deed  was  executed  there;  but  it  did  not  mention 
whether  the  10,000L  was  to  be  raised  in  Irish  or  in  English 
zDoney. 

I^ere  were  seven  yotmger  children  who  attained  twenty-one ; 
but,  notwithstanding  Sir  Henry  Cavendish  died  in  August,  1804^ 
the  whole  of  the  10,0002.  had  not  been  raised ;  and  one  object 
of  the  suit  was  to  have  the  remainder  raised,  together  with  the 

arrears  of  interest  thereon ;  and,  as  the  settlement  oon- 
[*200]    tained  no  direction  *as  to  the  rate  of  interest  which  the 

lOyOOOL  was  to  bear  afier  it  had  become  payahhy  one  ques- 
tion in  the  cause  was  whether  the  remainder  of  that  sum  was  to 
be  raifled  with  Irish  interest,  (six  per  cent.,)  or  with  English  in- 
terest at  61  per  cent,  or  at  4/.  per  cent,  according  to  the  usual 
course  of  the  court 

It  was  admitted  that  the^nctpo?  was  to  be  raised  in  Irish 
currency,  according  to  Saunders  v.  Drake,{a)  where  Lord  Hard- 
wicke,  C,  says  that,  if  a  bond  be  given  at  Dublin  or  a  note  at 
Jamaica,  it  must  be  paid  in  the  current  money. 

The  question  as  to  the  rate  of  interest,  was  argued  by  Mr. 
i^uart  on  one  side,  and  by  Mr.  Shadwell  on  the  other. 

Mr.  Stuart  contended  that,  where  the  court  had  to  direct  a 
sum  of  money  to  be  raised  with  interest,  the  rate  of  interest  must 
be  according  to  the  iisual  course  of  the  court. — [The  Viok-Chan- 
OELLOB : — The  question  is,  whether  the  deed  does  not  afford 
evidence  on  the  &x3e  of  it,  that  the  interest  is  to  be  at  the  rate  of 
62.  per  cent] 

Mr.  Shadwell: — ^The  rate  of  interest  which  a  sum  of  money  is 
to  bear,  is  regulated  by  the  law  of  the  country  in  which  the  con- 

(a)  2Atk.46ft, 


OASES  m  CHANCERY.  200 

1842.— Toung  v.  Locd  YfaAorpark. 

tract  or  security  k  made.  Beaidesy  the  settlement  directs  interest 
to  be  raised,  at  five  per  cent.,  for  the  maintenance  of  the  chil- 
dren before  the  principal  of  their  portions  becomes  due ;  and  it 
is  usual  to  allow  something  less  for  maintenance  than  is 
payable  for  interest,  *afterthe  portions  become  due.  [*201] 
Raymond  v.  JBrodbeU,{a)  Conner  v.  Lord  BdIamontj{b) 
PMpps  V.  Lord  Angle8ea.{c) 

Mr.  Stuart,  in  reply,  said  that,  where  a  foreign  contract  was 
sought  to  be  enforced  in  an  English  court,  it  must  be  enforced 
according  to  the  course  of  that  court ;  and  that  the  lex  hci  con'- 
tractus  did  not  apply  to  such  a  case.  He  added  that  the  bill  did 
not  pray  for  Irish  interest,  or  for  interest  after  any  rate  in 
particu]ar.(l) 

The  Viob-Chanoellob:— With  respect  to  the  principal 
money  remaining  to  be  raised  under  the  trusts  of  the  term,  there 
can  be  no  doubt  that  it  is  to  be  raised  in  Irish  currency;  for  the 
settlement  was  made  in  Ireland ;  and,  therefore,  the  principal 
must  be  paid  in  the  currency  of  that  country. 

(a)  5  Yml  1  99l 
(6)3Atk.382. 
(c)  1  P.  W.  696.    See  also  JSHans  y.  East  India  Company^  lb.  396. 

(1)  Ab  a  general  rule,  interest  is  payable  aooording  to  the  laws  of  the  countiy 
nhere  the  contract  is  made ;  bat  i^  by  the  terms  or  nature  ef  the  contract,  it  appeals 
tiiat  it  is  to  be  executed  in  another  oountiy,  or  that  the  parties  had  reference  to  the 
laws  of  anotlier  countiy,  then  the  place  in  which  it  was  made  ii^  in  this  respect^  ixof 
materia],  and  it  is  to  be  governed  by  the  laws  of  the  countiy  in  which  it  is  to  be  per- 
formed. Fanning  t.  Consequa,  1*7  John.  B.  511 ;  S.  (7.,  3  John.  Ch.  R.  610 ;  Hor- 
ford  T.  Niehoigy  1  Paige  Gh.  R.  220;  Thompson  ▼.  Keichum^  4  John.  R  285;  Haky 
y.  Oerman^  3  Groen.  N.  J.  R.  328;  Scofidd  A  Taylor  y.  Day  &  GebUm,  20  J.  K  108; 
Andrmoi  y.  P&nd^  13  Pet  N.  S.  R.  B5  ;  Chapman  y.  Boberttcn,  6  Paige  Ch.  R.  62t, 
630  to  633.  In  Ihiming  v.  OonaequOf  it  was  held,  where  a  Chinese  merchant  re- 
siding at  Canton,  consigned  goods  to  a  merchant  in  New  York,  and  which  were  de- 
liyered  to  his  agent  in  Canton,  to  be  sold  by  him,  aud  the  net  proceeds  to  be  remitted 
to  the  consignor  at  Canton,  that  the  consignor  was  only  entitled  to  recover  interest 
aooording  to  the  laws  of  New  YorlE,  and  not  according  to  the  law  of  Canton.  In 
MaUy  y.  CforTnant  it  was  held  that  a  note  executed  and  doted  hi  New  York,  and 
made  pagrabte  a*  a  bank  in  New  Jerasy,  drew  iHterest  aooording  to  the  law  of  the 
latter  state.    13  Sim.  201. 


201  OASES  m  CHANCERY. 

1842.~Totiiigy.  Lord  Watorparic 

With  respect  to  the  interest,  there  is  nothing,  in  the  way  of 
contract  in  this  case,  to  show  after  what  rate  it  is  to  be  paid  when 
the  principal  has  become  due :  and,  that  being  so,  I  can  only 
give  interest  according  to  the  usual  course  of  the  court,  that  is, 
at  42.  per  cent. 


[*202]  *The  questions  to  which  the  preceding*  part  of  this 
report  relates,  were  argued,  on  an  application  being 
made  to  the  court,  to  vary  the  nfinutes  of  the  decree,  in  conse- 
quence of  the  Yice-Ohancellor  having  directed,  in  the  first  in- 
stance,  the  remainder  of  the  10,000Z.  to  be  raised  with  interest  at 
52.  per  cent  The  principal  question  in  the  cause  was  argued  and 
decided  in  July.    It  arose  under  the  following  circtmistances : 

The  settlement  directed  that,  if  there  should  be  two  or  more 
younger  children  of  the  marriage,  the  10,0002.  shovld  be  paid  to  and 
distributed  amongst  them  in  such  shares  as  Sir  H.  Cavendish  and 
Sarah,  his  wife,  or  the  survivor  of  them,  should  by  deed  appoint, 
and,  for  want  of  appointment,  equally.  At  different  times,  Sir 
H.  Cavendish  and  his  lady  appointed  the  whole  of  the  10,000i 
amongst  four  of  the  younger  children,  in  sums  of  2,0001  and 
8,0002.  The  last  appointment  was  made,  of  8,0002.,  in  February, 
1808,  in  fevor  of  George  Cavendish,  one  of  the  children ;  but 
that  sum  had  not  been  yet  raised. 

The  bill,  which  was  j&led  in  June,  1888,  by  the  personal  re- 
presentatives  of  Augustus  Cavendish'  Bradshaw  and  Deborah 
Musgrave,  two  of  the  children  in  whose  favor  no  appointment 
had  been  made,  against  Henry  Manners  Lord  Waterpark,  who 
was  the  grandson  of  Sir  Henry  Cavendish  and  Baroness  Water- 
park,  and  was  in  possession  of  the  estates  as  heir  in  tail  male  tc 
Eichard  Baron  Waterpark,  his  late  father,  (who  was  the  first 
tenant  in  tail  male  under  the  settlement,)  and  against  the  children 
in  whose  &vor  the  appointments  had  been  made,  and  also  against 

(a)  The  questions  in  the  above  case  are  discussed  hj  Dr.  Story,  in  his  Treatise  on 
the  Oonfliet  of  Laws ;  and  by  Mr.  Buiige,  in  his  Gommentarias  on  Oolonial  and  For- 
eign LawBy  YoL  nX 
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Bichard  Arkwright  (to  whom  Richard  Lord  Waterpark 
had  mortgaged  the  estates,  *but  with  notice  of  the  settle-  [*2083 
ment,)  and  James  Wigram,  (to  whom  the  term  of  500 
years  had  been  assigned  as  a  trustee  for  Arkwright,  and  who  also 
had  noidoe  of  the  settlement,)  praying  that  all  the  appointments, 
OT,  at  any  rate,  the  last  of  them,  might  be  declared  to  be  null  and 
void,  on  the  ground  that  the  power  did  not  authorize  the  10,0002L 
to  be  appointed  to  any  one  or  more  of  the  younger  children  to  the 
exclusion  of  the  others  of  them:  and  that  the  10,0002.  might  be 
equally  divided  amongst  aU  the  younger  children;  or,  at  any 
rate,  that  the  8,0002.  which  had  not  been  raised,  might  be  divided 
amongst  such  of  them  as  the  court  shoidd  think  fit;  and  that  the 
plaintiff  might  be  declared  to  be  entitled  to  the  shares  of  the  two 
children  whom  he  represented. 

Mr.  O.  RichardB  and  Mr.  ShadweU  for  the  plaintiff. 

Mr.  Sttiari  and  Mr.  Law  for  Lord  Waterpark ;  Mr.  Koe  for 
C^rge  Cavendisht;  Mr.  SUnton  and  Mr.  Parry  for  the  other 
defendants.    . 

The  Yicb-Chakcellob  said  that  the  power  of  appointment 
was  not  an  exclusive  one;  and,  therefore,  each  of  the  younger 
children  was  entitled  to  participate  in  the  10,0002.  He  held, 
however,  that  the  three  first  appointments  were  good,  and  that 
the  last  only  was  void.  For,  thereby,  the  whole  of  the  ftmd  re- 
maining undisposed  g£^  was  appointed  to  Gteorge  Cavendish  to 
the  exclusion  of  three  of  the  younger  children. 


•Another  question,  which  was  argued  by  Mr.  &Mart  [*204:] 
and  Mr.  Law,  on  behalf  of  Lord  Waterpark,  was  whe- 
ther, as  all  the  younger  children  had  attaiaed  twenty-one  before 
their  &ther's  death,  which  took  place  on  the  8d  of  August,  1804^ 
the  plaintiff's  claim  was  not  barred  by  the  Statute  of  Limitations, 
8  4  4  Will.  IV,  c.  27,  s.  40,  which  enacts  that  no  suit  shall  be 
brought  to  recover  any  sum  of  money  charged  upon  or  payable 
out  of  any  land,  but  within  twenty  years  next  after  a  present 
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right  to  leceive  the  same  shall  haye  accrued  to  some  peaEson  ca- 
pi^le  of  giying  a  discharge  for,  or  a  release  of  &e  same. 

The  Yigs-Chancellob  said  that  the  relation  of  trastee  azul 
ceatui  que  trust  existed  between  the  parties,  and,  therefore,  the 
statute  did  not  appl7.(l) 

Dedaie  that  the  plaintifi|  as  the  personal  representative  of 
Augustus  Cavendish  Bradshaw  and  Deborah  Musgrave,  both 
deceased,  in  the  pleadings  named,  is  entitled  to  two  seventh  parts 
of  the  sum  of  8,0002.  of  the  late  Irish  cujrency(a)  j)art  of  the 
principal  sum  of  10,0002.  like  currency  directed  to  be  raised  by 
the  indentures  of  lease  and  release  dated  respectively  the  10th 
and  11th  days  of  August,  1767,  together  with  interest  thereon  at 
the  rate  of  4:1.  per  cent,  per  annum  firom  the  4th  day  of 
[^05]  August,  1804 :  and  oider  that  the  same  be  ^hraised,  by 
the  defendant  James  Wigi^un,  by  sale  or  mortgage  of 
the  estates  of  the  defendant  Henry  Manners  Baron  Wateipark 
comprised  in  the  term  of  500  years  in  the  slid  indentures  men- 
tioned, or  of  a  competent  part  thereof:  and  that  the  said  two 
seventh  parts  and  interest,  when  so  raised,  be  paid  to  the  plain- 
tiff as  such  personal  representative  as  aforesaid :  and  that  the 
plaintiff  do  pay  unto  the  defendant  Sarah  Countess  of  Mount- 
noTris,(J)  (one  of  the  younger  children,)  her  costs  of  this  suit,  to 
be  taxed  by  the  taxing  master  of  this  court  in  rotation ;  and  re- 
fer it  to  the  taxing  master  to  tax  the  plaintiffs  and  the  other  de- 
fendants,, except  the  defendant  Baron  Waterpark,  their  costs  of 
this  suit :  and  order  that  the  same,  when  taxed,  together  with 
what  the  said  plaintifl^  shall  have  paid  as  the  costs  of  the  said 

(a)  The  curreiuaeB  of  EngUmd  and  Ireland  are  now  aesimUated. 

{h)  It  did  not  appear,  from  the  papers  with  which  the  reporter  was  ftumlshed, 
why  Lady  Mountnorris'  ooets  were  ordered  to  be  paid  differently  ftam  the  oostB  d 
the  other  younger  children.  « 

(I)  Where  a  testator  doTlsed  freeholds  and  oopjhMB  to  his  son  for  li&»  and  sAsr 
his  decease  to  his  first  and  other  sons,  'Spaying  "  1021  a  year  to  M.  C.  for  life.  It 
was  held  that  the  word  "paying,"  created  a  charge  and  not  a  trust;  and,  therefore^ 
the  plaintiff  daim  was  not  saved  by  the  26th  section  of  the  Statute  of  Limltatioas. 
Siodge  y.  Churehwaird,  16  Sim.  72. 
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defendant  Sarali  C!oimtess  of  Mountnorris,  be  paid  by  the  said  de- 
fendant Baron  Waterpark,  or  else  be  raised  and  paid  out  of  the 
said  estates :  and  any  of  the  parties  are  to  be  at  liberty  to 
apply,  &c.(a) 

Eeg.  Lib.  A.  1Q41,  foL  1464, 

(a)  An  appeal  from  this  decree  is  pending  before  the  Lord  Chancellor. 


.     *CuTTS  V.  Thodey.  [*206] 

Chndtiiona  of  Sale. —  Waiver. — Vendor  and  Purchaser. — Parties. — 
Pleading. — Specific  Performance. 

1843 :  19th  November  and  3d  Deoember. 

Conditions  of  sale  stipulated  that  the  sale  should  be  completed  on  a  certain  day ; 
and  that  objections  to  the  title  not  made  within  twenty-one  days  from  the  deliveiy 
of  the  abstract)  should  be  considered  as  waived ;  and  that,  if  the  purchaser  should 
not  comply  with  the  conditions^  his  deposit  should  be  forfeited,  and  the  vendor  be 
at  liberty  to  resell  the  property.  The  purchaser  did  not  deliver  his  objections 
until  several  weeks  after  the  expiration  of  the  twenty-one  days,  and  after  the  day 
appointed  for  completing  the  purchase :  the  vendor's  solicitor,  however,  received 
them,  and  entered  into  a  long  correspondence  with  the  purchaser  on  the  subject 
of  them,  but  without  coming  to  a  satis&ctory  conclusion.  Finally,  the  vendor  re- 
sold the  property,  (but  at  a  less  price,)  notvrithstanding  the  purchaser  protested 
against  the  resale,  and  gave  notice  to  the  vendor  of  his  intention  to  file  a  bill 
to  enforce  the  contract  About  six  months  afterwards  he  filed  his  bill,  making  the 
auctioneer  and  the  purchaser  at  the  resale,  to  whom  he  had,  some  months  before, 
given  notice  of  his  prior  contract,  co-defendants  to  it  The  court  held  that  the 
benefit  of  the  conditions  had  been  waived  by  the  vendor's  solicitor,  and  decreed  a 
spedflc  performance,  with  a  reference  to  the  master  as  to  title ;  and  dismissed  the 
bill  with  costs,  as  against  the  auctioneer,  because  he  denied  that  he  had  ever  in- 
tended to  part  with  the  deposit,  and  without  costs  as  against  the  purchaser  at 
the  resale,  who  claimed  the  benefit  of  his  contract,  if  the  court  should  think  that 
the  plaintiff's  ought  not  to  be  performed. 

Where  objections  to  title  are  to  be  considered  as  waived,  unless  made  within  a  cer- 
tain time  after  the  delivery  of  the  abstract:  Qa,  whether  that  condition  can  be  in- 
sisted on,  if  the  abstract  is  very  defective  ? 

On  the  19th  of  June,  1835,  the  defendant  Thodey,  sold,  by 
anction,  to  the  plaintiff,  a  cottage,  garden,  stabling  and  black- 
smith's shop  at  Whetstone,  Middlesex,  for  6702. ;  and  the  plain- 
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tiff  paid  the  defendant  Hoggart,  the  auctioneer,  a  deposit  of  1842L, 
afid  signed  an  agteement  for  payment  of  the  remainder  of  th^ 
purchaBe  money  on  or  before  the  29ik  Sffptember  then  next;  but  if 

the  completion  of  the  purchase  should  be  delayed  be* 
[^^207]    yond  that  day,  then  the  plaintiff  was  to  pay  interest  *at 

five  per  cent  on  the  balance  of  his  purchase  money  un- 
til the  purchase  should  be  completed. 

The  sixth  condition  of  sale  was  that,  if  a  valid  objection  should 
be  made  to  the  title,  within  twenty-one  days  o^Ur  the  delivery  of  the 
abstract^  or,  if  the  purchaser  should  require  evidence  in  support  of 
it  which  should  not  be  in  the  vendor's  possession,  the  vendor 
should  be  at  liberty  to  rescind  the  contract  on  returning  the  de* 
posit,  with  interest,  in  foil  satisfisustion  of  the  claim  of  the  pur- 
chaser: ^^JmtaU  chjectiona  to  the  title  not  made  within  the  period 
aforesaid  shall  be  considered  as  waived.^^  The  last  condition  was 
that,  if  the  purchaser  should  neglect  or  &il  to  comply  with  the 
conditions,  the  deposit  should  be  forfeited,  and  the  purchaser  be 
at  liberty  to  resell  the  premises ;  and  that  the  deficiency  on  the 
resale,  together  with  the  charges  attending  the  same,  should  be 
made  good  by  th6  purchaser. 

On  the  17th  of  July,  1885,  Thodey's  solicitor,  Mr.  Cox,  deliv- 
ered an  abstract  of  the  title  to  the  premises,  to  the  plaintiff  w^ 
alsa  was  a  solicitor;  but  the  latter  did  not>  within  twenty-<me 
days  after  that  day,  nor,  indeed,  until  some  time  in  December 
following,  state  any  objection  to  the  title ;  whereby,  the  answer 
alleged,  he  waived  all  right  of  objecting  thereto.  During  the  intervaQ, 
Mr.  Cox  wrote  several  letters  to  the  plaintiff,  complaining  that 
he  had  received  no  communication  firom  the  plaintiff  respecting 
the  abstract,  and  requesting  to  hear  &om  him  on  the  subject  In 
one  of  those  letters,  which  was  dated  the  801^  of  September,  1836, 
he  stated  that,  the  time  for  completing  the  purchase  having  ex- 
pired, Thodey  threatened  to  resell  the  premises  under  the  last 
condition,  unless  he  heard  satisfactorily,  from  the  plain- 
[*208]  tiff,  in  the  course  of  the  week.  On  the  8d  of  ♦Novem- 
ber, the  plaintiff  informed  Cox  that  the  papers  were  be- 
fore his  conveyancing  counsel,  and  that,  on  the  next  day  after  he 
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teoArei  them  ligain,  lie  would  oommtmicate  wiih  Goz.  On  thd 
followiiig  day  Cox  Wrote  to  the  plaintiff,  as  follows:  ''Had  the 
explanation  which  yon  now  giv  6  been  afforded  in  a  much  earlier 
stage  of  ihe  btuainess,  and  without  waiting  for  four  or  five  letters 
being  written  before  any  answer  being  given^  I  should  be  di»> 
posed  to  agree  Ihat,  in  fairness,  a  resale  ought  not  to  be  resorted 
to  so  early  after  the  tifhe  appointed  for  completion :  but,  seeing 
that  the  abstract  has  now  been  delivered  near  four  months,  and 
Aat  the  time  for  completion  has  passed  by  near  six  weeks,  and 
no  sin^^e  step  taken  towards  eompletion,  I  confess  that  there 
seems  to  me  no  groxmd  for  your  being  surprised  at  the  contents 
of  my  last  letter,  I  do,  however,  after  the  great  delay  that  has 
token  place,  hope  that  you  will,  at  least,  spare  me  from  personal 
annoyance  in  the  matter,  by  fiivoring  me  with  the  earliest  com- 
munication on  ^  business.'^  On  the  41h  of  December,  1886,  the 
plaintiff  B6h%  Mt.  Co±  a  copy  of  his  counsel's  opinion  upon  tiie 
title:  hH  consequence  of  which,  Mr.  Cox,  on  tfie  81st  of  thai 
month,  sent  the  plaitttiff  an  abstract  of  the  proceedings  in  a  Chan- 
cery  suit,  mentioned  in  the  former  abstract,  accompanied  by  a 
letter,  in  which,  after  referring  to  the  sixth  condition,  he  said  that 
he  sent  the  further  abstract  withoviprefudice.  He,  however,  lurged 
the  plaintiff  to  examine  the  title  deeds  of  the  premises,  and  to  fur- 
nish him  with  the  remarks  and  queries  made,  by  counsel,  in  the 
margin  of  the  first  abstract:  and,  accordingly,  the  plaintiff  sent 
him  the  abstract  on  the  9th  of  February.  Many  other  l^|ers 
passed  between  Cox  and  the  plaintiff,  relative  to  the  objections 
and  requisitions  of  the  plaintiff's  counsel ;  until,  on  the 
8d  of  April,  1887,  Cox  required  the  *plaintiff  to  deter-  [*209] 
mine  whether  he  accepted  the  title  as  shown,  or  not,  and 
added  that,  unless  he  heard  from  the  plaintiff,  in  the  affirmative, 
in  the  course  of  the  week,  the  deposit  would  be  treated  as  for- 
feited, and  the  premises  be  resold  under  the  last  condition.  The 
plaintiff  having  paid  no  attention  to  that  letter,  the  premises  were 
advertised  to  be  resold  on  the  12th  of  May ;  and,  on  the  2d  of 
that  month.  Cox  sent  the  plaintiff  a  copy  of  the  particulars  and 
conditions  of  the  resale.  On  the  10th  the  plaintiff  wrote  to  Hog- 
gart,  by  whom  the  prenuses  were  to  be  resold,  informing  him  how 
tiie  matter  stood  with  respect  to  the  title,  and  warning  him  not 
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to  resell  the  premiflesy  and  to  hold  the  depomt  until  the  title  should 
be  completed:  and,  on  the  next  day,  the  plaintiff  wrote  to  Cox, 
protesting  against  the  resale,  and  stating  that  he  was  about  to  file 
a  bill  against  Thodey,  to  compel  him  to  perform  the  agreanent 
The  resale,  however,  took  place  on  the  12th,  when  the  premises 
were  purchased  by  the  defendant  Yickers  for  640L  In  June  fol- 
lowing, the  plaintiff  gave  Yickers  notice  of  his  prior  contract,  and 
of  his  intention  to  insist  on  the  completion  of  it :  and,  on  the  29th 
of  December  he  filed  his  bill,  praying  for  a  specific  performanoe 
of  his  contract,  and  for  an  injunction  to  restrain  Thodey  £rom 
proceeding  with  an  action  which  he  had  brought,  against  Hog- 
gart,  to  recover  the  plaintiff's  deposit,  and  to  restrain  Hoggart 
from  paying  the  deposit  to  Thodey. 

Hoggart  denied  that  he  had  threatened  or  that  he  intended  to 
part  with  the  deposit ;  and  submitted  that  he  was  entitled  to  re- 
tain out  of  it,  or  to  be  otherwise  paid  his  charges  and  expenses 
of  the  sale  in  1836  and  his  costs  of  the  suit.(a) 

[*210]  *VickerB  submitted  whether  the  plaintiff's  agreement 
was  valid  and  subsisting ;  and,  if  it  was,  that  he  was 
entitled  to  have  his  deposit  and  what  he  had  paid  for  auction 
duty,  repaid  to  him  with  interest ;  but  if  it  was  not,  he  claimed 
the  benefit  of  his  own  contract,  and  insisted  on  his  right  to  call 
on  ^odey  to  complete  it. 

The  cause  now  came  on  to  be  heard. 

Mr.  Lee  and  Mr.  Heathfield^  for  the  plaintiffi,  contended  that 
as  Thodey  had,  by  his  solicitor,  received  the  plaintiff's  objections 
to  the  title  and  delivered  a  further  abstract,  long  after  the  twenty- 
one  days  firom  the  delivery  of  the  original  abstract  had  expired, 
and  had,  subsequently,  entered  into  a  lengthened  discussion  of 
those  objections  with  the  plaintiff,  he  had  waived  the  benefit  of 
the  conditions  of  sale,  and,  consequentiy,  was  not  entitled  to  re- 
sell the  premises,  but  ought  to  be  decreed  to  perform  his  contract 

(a)  Hoggart  filed  a  bill  of  interpleader  respecttng  the  deport    See  Boggart  r. 
Outts,  1  Cnugft  PhilL  Rep.  \d*l. 
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with  the  plaintiff    They  cited  Tanner  v.  Smtth^{a)  Reynolds  v, 
Nel»m,(^)  HipweU  y.  Knigkt,{c)  and  Hobscm  v.  ^^.(d) 

Mr.  SbmH  and  Mr.  Wood;  for  Thodey,  cited  Heaphy  v.  fliB,(e) 
and  Woteon  v.  Reid.{g) 

Mr.  Bogers  appeared  for  Hoggart;  and 

Mr.  jRaadi  for  Viokers. 

The  Vicb-Chakcellob  : — I  will  read  over  the  correspond- 
ence between  the  plaintiff  and  Mr.  Cox,  before  I  de- 
cide the  case.    I  conceive  *that  I  am  not  at  liberty  to    [*211] 
look  into  the  abstract,  in  order  to  see  whether  it  is  so 
defective  that  it  ought  to  be  considered  as  no  abstract. 


Deoember  3d.— The  Vice-Chancellor  : — ^It  seems  to  me,  after 
the  correspondence  which  took  place  between  the  plaintiff  and 
Mr.  Cox,  which  commenced  in  September,  1885,  and  continued 
until  April,  1837,  that  there  ought  to  be  a  decree  for  a  specific 
performance. 

What  Mr.  Cox  meant  by  the  words,  "  without  prejudice,"  in 
hifl  letter  of  the  Slst  of  December,  1836,  it  is  not  easy  to  deter- 
mine ;  for  he  had  long  before  waived  the  benefit  of  the  sixth 
condition  of  side. 

The  bill  must  oe  dismissed,  as  against  Mr.  Hoggart^  without 
costs ;  for  he  denies,  in  his  answer,  that  he  ever  threatened  or 
intended  to  pay  over  the  deposit  to  Mr.  Thodey ;  and  the  bill 
must  be  dismissed  with  costs  as  against  Mr.  Yicker.     There 

(o)  Anne,  YoL  X,  pu  4ia  (»)  Madd.  ft  GMd.  18. 

(c)  1  Yoan.  ft  CoU.  41. 

{<Q  2  Beav.  17.    See  Morky  y.  Cookt  2  Hare^  106. 

(«)  2  SixD.  ft  Sto.  29. 

ig)  lBimftMjL29e. 
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iBtist  be  a  decree  for  s  specific  performaoise  ^  agl^mst  Mr*  1%#- 
dey ,  with  a  lefereiifie  to  the  master  fUB  to  tixe  title. 


The  plaintiff  appealed,  to  the  Lord  Chancellor,  from  that  part 
of  the  decree  which  directed  the  bill  to  be  dismissed  as  against 
Hoggart  with  costs,  and  as  against  Yickers  without  costs  and 
prayed  that  the  bill  might  be  retained  as  against  those  defend- 
ants :  or,  in  case  his  Lordship  should  be  of  opinion  that  the 
decree  was  right  in  dismissing  the  bill  as  against  Hog- 
[*212]  gart  with  costs,  that  the  consideration  whether  *tho6a. 
costs  ought  to  be  ultimately  borne  by  the  plaintiff  or  by 
Thodey,  might  be  reserved. 

The  appeal  was  heard  on  the  ISih  of  February,  1841,  whea 
his  Lordship  affirmed  the  decree  with  cost8.(a) 

(a)  See  1  Colljer'B  Bep.  223. 


Wilson  v.  Squire. 
Legacy. — Oost^. 


1842:  24th  NoTMDber. 

In  a  suit  for  adminisleriiig  a  testator's  estate,  a  legacy  was  claimed  by  two  iagatM% 
adyersely  to  each  other.  Held  that,  as  the  qaestion  arose  on  the  testator's  wfll 
the  costs  most  be  borne  \>y  his  estate,  and  not  by  the  legacy. 

This  suit  was  instituted  for  the  administration  of  the  estate  of 
Thomas  Hill,  deceased.  By  his  will  he  gave  a  legacy  of  1,0001. 
three  per  cents,  to  tiie  govemors  and  trustees  of  tiie  London  Or- 
phan  Society,  in  the  City  Road.  Two  charitable  institutions^ 
namely,  the  Orphan  Working  School,  in  the  City  Boad,  and  the 
Orphan  Asylum  at  Clapton,  Middlesex,  claimed  the  legacy,  ad- 
versely to  each  other,  before  the  master.  The  master  decided  jn 
favor  of  the  latter  institution,  because  the  testator  h^  been  a 
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sabscriber  to  it  But,  upon  exceptions  being  taken  to  iiie  mas- 
ter's report^  the  court  decided  in  favor  of  the  former :  and,  on 
the  hearing  of  a  petition  presented  by  the  treasurer  for  payment 
ef  the  legacy,  the  question  was  whether  the  costs  ou^t  to  be 
borne  by  the  legacy  or  paid  out  c^  the  testator's  residuary 
estate. 

Mr.  Blower^  for  the  petitioner,  cited  Orogan  v.  Bainea^ifi)  and 
fiipley.Y.  Moysey.ip) 

Mr.  TFoorf,  for  the  residuary  legatees,  said  that  they 
did  not  contend  that  the  legacy  was  not  payable,  *but    [*218] 
that  the  question  was  between  the  two  adverse  claim- 
ants of  the  legacy :  he  cited  Jenour  v.  Jen<mr,{c)  and  AngeU  v. 
Davi8.{d) 

Mr.  BoU  also  appeared  upon  the  petition. 

The  Yic^-Chanoellob:— K  a  fund  is  separated  from  the 
bulk  of  the  testator's  estate,  and  then  a  question  arises  about  \% 
the  fund  pays  the  costs.  But  if  the  question  is  who  is  entitied 
to  the  fund  in  the  first  instance,  that  question  is  raised  by  the 
testator  himself  and  his  estate  must  bear  the  costs ;  for  a  testa- 
t(^s  estate  bears  the  costs  of  all  the  questions  that  arise  on  his 
will  respecting  it  In  this  case,  therefore,  the  costs  of  all  parties 
must  be  paid  out  of  the  estate. 

(a)  ^«fe,  Vol  Yn,  p.  40.  (c)  10  Yes.  662. 

{b)  I  Keen,  678.  (<0  4 II7L  &  Or.  360. 


*Thb  ArroBNEY-GENERAL  v.  The  Dean  and  Chap-    [*214] 
TER  OP  Christ  Church,  Oxford. — ^Ex  parte 

Maddox. 

YmdoT  and  Purehaaer, — IrikreaL'-^AUotrnenU 

1843:  MfhNorember. 

1FBd«r  an  endosnre  act,  an  aHotment  had  been  madb  to  the  impropriator,  io  lien  of 
tithes;  and,  bj  the  act,  the  tithea  were  to  oeaae  on  the  aUotmeot  befaig  made; 
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but  the  act  did  not  authorize  the  sale  of  allotments  before  the  execution  of  the 
award.  In  the  interim,  the  impropriator  agreed  to  sell  his  allotment  for  70O2L,  to 
be  paid  on  the  26th  of  March  then  next^  on  a  good  and  Talid  title  being  made  and 
executed.  The  award  was  not  made  until  sereral  years  after  the  agreement;  but 
the  purchaser  had  been,  all  along,  in  possesnon  of  the  allotment  The  court 
ordered  him  to  pay  four  per  cent  interest  on  his  purchase  money  fixxn  the  251li  of 
ICaich  next,  after  the  date  of  agreement,  although  a  good  title  could  not  be  made 
until  the  award  was  executed. 

By  an  act  of  Parliament,  passed  in  ISIS,  for  enclosing  lands 
in  the  parish  of  Prior's  Ditton  in  Shropshire,  the  conmussioner 
was  directed  to  make  allotments  to  the  impropriator  and  vicar, 
in  lieu  of  the  tithes  to  which  they  were  entitled  respectively ; 
and  it  was  enacted  that,  when  such  allotments  .should  be  staked 
and  set  out,  the  tithes,  in  respect  of  which  they  were  made, 
should  cease  and  be  no  longer  payable.  The  act,  however,  did 
not  empower  the  persons  to  whom  allotments  should  be  made, 
to  sell  and  conyey  them  before  the  execution  of  the  award. 

The  commissioner,  in  pursuance  of  the  act^  allotted  about 
thirty  acres,  part  of  a  ferm  in  the  parish,  to  the  impropriator,  in 
lieu  of  the  great  tithes  of  that  farm ;  and  in  August,  1814,  the 
impropriator  agreed  to  sell  the  allotment  to  the  owners  of  the 
fismn,  for  700Z.,  to  be  paid  on  or  before  the  25th  of  March  then 
next,  on  a  good  and  vaMd  title  being  made  and  executed;  and  the 
expense  of  the  conveyance  was  to  be  borne  by  the  parties 
equally. 

[*216]  *  At  the  date  of  the  agreement,  the  owners  of  the  ferm 
were,  and  had  ever  since  continued,  in  the  possession  or 
receipt  of  the  rents  of  the  allotted  lands.  The  commissioner  did 
not  execute  his  award  until  the  8d  of  May,  1841.  The  impro- 
priator had  received  n6  tithes  during  the  interval. 

On  the  hearing  of  a  petition,  presented  by  the  impropriator, 
praying  for  a  declaration  that  he  was  entitled  to  be  paid  the  700L 
with  interest  at  4t  per  cent  fix)m  the  25th  of  March,  1815,  the 
day  named  in  the  agreement  for  completing  the  purchase,  the 
question  was,  whether  he  was  entitled  to  receive  such  interest^ 
or  only  the  amount  of  the  rents  received  by  the  purchasers  in 
respect  of  the  allotment. 
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Mr.  Wakefield  aad  Mr.  Faber,  for  the  petitioner,  said  that 
ihere  was  nothing  to  take  the  case  out  of  the  general  rule,  that  a 
purchaser  taking  possession  must  pay  interest  on  his  purchase- 
money.  Kingsky  v.  Young  ;{a)  Powell  v.  Martyr  ;{b)  FlvdyerY. 
Cocker  ;(c)  Doe  v.  Willia  ;(d)  Doe  v.  Saunder.{e) 

Mr.  iSuart  and  Mr.  Hodgson^  for  the  purchasers,  said  that  they 
had  not  taken  possession  of  the  allotment,  but  had  only  continued 
in  the  possession  of  it  which  they  had  at  and  before  the  date  of 
the  agreement ;  that,  by  the  agreement,  the  purchase-money  was 
not  to  be  paid  until  a  good  and  valid  title  should  be  made  and 
execuie(i;  which  meant  until  a  conveyance  should  be  executed  ; 
but,  as  the  act  did  not  authorize  allotments  made  under 
it  to  be  conveyed  before  the  award  was  executecl^  *no  [*216] 
conveyance  could  be  made  of  the  allotment  in  question, 
until  after  the  execution  of  the  award;  and  therefore,  at  any 
rate,  the  purchaser  was  not  entitied  to  be  paid  interest  on  his 
purchase  money  from  an  earlier  time  than  the  date  of  the  award. 
Farrer  v.  BiJUng  ;{g)  Ellis  v.  Ami8on.{Ji) 

Mr.  Stinton  and  Mr.  Chandless  appeared  for  other  parties. 

Mr.  Wakefield^  in  reply,  referred  to  Burton  v.  Thdd,{i) 

The  Vicb-Chancellob  : — T  cannot  but  think  that  interest 
ought  to  be  paid  on  the  700L  from  the  25th  of  March,  1815. 

The  purchasers  were  in  possession  of  their  own  lands ;  and 
then  an  allotment  of  a  portion  of  those  lands  was  made  to  the 
impropriator,  in  lieu  of  the  tithes  of  them.  Now,  by  the  express 
provision  of  the  act  of  Parliament,  the  tithes  were  to  cease  from 
the  staking  out  of  the  allotment ;  so  that  the  impropriator  lost 
the  tithes  from  that  time.  The  purchasers  were  in  possession ; 
and,  by  the  very  terms  of  the  agreement,  they  would  have  the 
possession,  from  the  month  of  August  up  to  March,  1815,  with- 

(a)  17  Ves.  468,  and  18  YesL  aOt.  (e)  6  AdoL  A  Ell  664. 

(6)  8  Ve&  146.  (g)  2  Bam.  A  Aid.  171. 

(c)  12  Ves.  26.  {h)  6  Bam.  A  AM.  47. 

(di  5  Bing.  441.  (0  ^  Swanst  266. 
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out  paying  any  rent :  nothing  was  to  be  paid  by  them  during 
ihat  time.  The  purchase  money  was  to  be  paid  on  or  before  the 
26th  of  March  then  next  ensuingf^'on  a  good  and  valid  title  be^ 
ing  made  and  executed.  That  might  have  had  reference  to  a 
variety  of  things,  independently  of  the  mere  making  of  the 

award ;  because  there  might  have  been  such  a  dealing, 
[*217]    by  the  impropriator,  *either  after  or  before  the  allot* 

ment  was  staked  out,  as  would  have  had  the  effect  of 
incumbering  the  title.  For  there  can  be  no  doubt  that,  although 
he  might  not  have  been  able  to  make  a  valid  conveyance  of  the 
allotment  before  the  award  was  executed,  he  might  have  con- 
tracted, in  various  ways,  so  as  to  bind  the  allotment  *  There- 
fore, it  was  very  reasonably  provided  by  the  agreement  that  the 
purchase  money  should  be  paid  on  a  good  title  being  made. 
But  I  do  not  think  that  that  provision  means  that  the  money  is 
to  be  paid  without  interest,  on  a  good  title  being  made  at  any 
time,  however  distant.  But,  according  to  the  view  that  I  take 
of  it,  it  means  nothing  more  than  that,  if  a  good  and  valid  title 
should  be  made  and  executed  on  the  day  named  in  the  agree- 
ment, the  purchase  money  should  be  paid  on  that  day,  and  then 
without  interest. 

It  turned  out  that  a  good  and  valid  title  could  not  be  made  on 
the  day  named :  but,  ultimately,  it  appears  that  a  good  and  valid 
title  can  be  made.  Therefore,  I  apprehend  that  the  vendor  must^ 
according  to  the  common  course  of  the  court,  receive  interest  at 
i2L  per  cent  on  the  purchase  money,  from  the  day  named  in  the 
contract  for  completing  the  purchase. 

Order  made  accordiug  to  the  prayer  of  the  petition,  but  witii- 
out  costs. 
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Marriage  SeiUemeni, — DeeoL — Oomtruciion. — Term. 

IS42:  6th Deoember. 

4.  manuge  settlement,  after  ledting  that  it  had  b^n  agreed  that  a  pottage,  to. 
(which  the  hoabaod  held  for  the  remamder  of  a  term  of  2,000  years)  should  be 
settled  on  the  husband  for  life ;  and,  after  his  decease,  on  the  wife  for  life,  b^  wqr 
of  jointure,  and,  after  th^  several  deceases,  on  the  issue  of  Uie  marriage,  and,  in 
defiuiH  of  iasoe,  on  'W.  0.  and  his  heirs,  executors,  fta,  assigned  the  cottage  to  a 
trustee  for  the  remainder  of  the  term,  in  trust  to  permit  the  husband  to  reoeiye 
the  rents  for  so  many  years  of  the  term  as  should  expire  in  his  lifetime ;  and,  after 
his  decease,  in  trust  to  permit  the  wife  to  receive  the  rents  dunng  her  natural 
life,  and,  after  their  several  deceases,  to  permit  the  heirs  of  the  body  of  the  hus- 
band, begotten  on  the  body  of  the  wife,  to  reoeive  the  rents  for  so  many  yesrs  of 
t|ie  term  as  should  expire  in  the  lifo  or  lives  of  him,  her  or  them  respeetivdy,  and, 
after  the  several  deceases  of  the  husbuid  and  wife,  and,  in  de&ult  of  issue  of  the 
body  of  the  husband  and  wife  as  before  limited,  to  permit  W.  C,  his  heirs,  execu- 
ton,  ko^j  to  reoeive  the  rents  for  all  the  residue  of  the  term.  Held  that  the  term 
vested  in  the  husband  absolutely  after  tfie  firvt  limitation. 

Br  an  indenture,  bearing  date  the  16tli  February,  1758,  and 
Doade  between  Edith  Gossens,  since  decreased,  the  widow  and  ex- 
^eutrix  of  Barjew  Co^sens,  and  John  Coeaens  and  Y^illiam  Cos- 
sens,  the  two  sons  of  Barjew  and  Edith  Cossens,  of  the  first  part, 
Margaret  Crofts,  spinster,  of  the  second  part^  and  John  Eyerett 
of  the  third  part^  being  the  settlement  made  in  contemplation  of 
the  marriage  of  John  Cossens  with  Margaret  Crofts,  after  reciting 
that  Barjew  Cossens  died  seised  of  all  that  cottage,  dwelling- 
house  and  closes,  with  their  appurtenances  situate  in  Portesham, 
in  the  county  of  Dorset,  after  more  particularly  mentioned,  and 
which  he  held  for  the  remainder  of  a  term  of  2,000  years, 
irithout  impeachment  of  waste,  under  the  yearly  rent  of  one  pep- 
percorn :  and  that  Barjew  Cossens,  by  an  indenture  of  mortgage, 
conveyed  the  premises  to  William  Clark  of  Abbotsbury  in  the 
said  county,  yeoman,  with  a  proviso  to  be  void  on  payment  of 
1202.  and  interest :  and  that  Barjew  Cossens,  by  his  will, 
bearing  date  the  20th  March,  *1743,  devised  the  premi-  (;*219j 
aes  to  Edith  Cossens,  his  then  wife,  for  her  life,  and, 
after  her  decease,  to  John  Cossens,  his  son,  in  ttul,  with  the  re- 
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mainder  of  the  said  term  to  William,  his  other  son,  and  his  heiiB 
forever ;  and  that  a  marriage  was  shortly  to  be  solemnized  be- 
tween John  Cossens  and  Margaret  Crofts ;  and  that  it  was  agreed 
that  all  the  premises,  subject  to  the  mortgage  for  120t  and  in- 
terest, should  be  settled  on  John  Cossens  for  his  life^  and,  after  kis 
decease,  on  his  intended  wife  for  her  life,  by  way  of  jointure,  and, 
ajter  their  several  deceases,  on  the  issxie  of  the  marriage,  and,  in  de- 
fault of  such  issue,  on  William  Cossens  and  his  heirs,  eocecutors  and 
administrators,  during  the  remainder  of  the  said  term  of  2,000 
years  that  should  be  then  to  come :  It  was  witnessed  that,  in 
the  performance  of  the  said  agreement,  and  in  consideration  of 
the  intended  marriage,  Edith  Cossens,  John  Cossens  and  William 
Cossens  granted,  bargained,  sold,  assigned  and  set  over  to  John 
Everett,  all  that  cottage,  dwelling-house,  &c.  To  hold  the  same 
unto  John  Everett,  his  executors,  administrators  and  assigns,  fix>m 
and  after  the  solemnization  of  the  marriage,  during  all  the  residue 
of  the  term  of  2,000  years  therein  then  to  come  and  unexpired, 
upon  trust,  in  the  first  place,  for  the  said  John  Everett,  his  exe- 
cutors and  administrators,  to  raise,  by  assignment  of  the  remain, 
der  of  the  term  of  2,000  years,  as  much  money  as  then  should  be 
or  grow  due  for  principal  and  interest  on  the  mortgage,  and  to  pay 
the  same  in  discharge  of  the  120Z.  principal,  with  all  interest  that 
should  be  due  on  the  mortgage  to  William  Clark,  and,  from  and 
after  the  payment  of  the  120Z.  principal  and  interest,  then  in  trust 
to  permit  and  suffer  John  Cossens  to  receive  the  rents,  issues  and 

profits  of  the  premises  for  so  many  years  of  the  term  as  should 
[*220]     expire  in  his  lifetime,  and,  from  and  after  the  decease  *of 

John  Cossens  and  subject  to  the  mortgage,(a)  to  permit 
and  suffer  Margaret  Crofts,  the  intended  wife,  to  receive  the  rents 
and  profits  of  the  premises  during  her  natural  life,  for  her  jointure, 
and,  from  and  after  the  several  deceases  of  John  Cossens  and 
Margaret,  his  intended  wife,  and  subject  as  aforesaid,  to  permit 
and  suffer  the  heirs  of  the  body  of  John  Cossens  begotten  on  the 
body  of  Margaret,  his  intended  wife,  to  receive  the  rents,  issues 
and  profits  of  the  premises^  so  many  years  of  the  term  as  should 
eapire  in  the  life  or  lives  of  him^  her  or  them  respectively,  ajid  from 

(a)  So  in  biieC 


GASES  IN  CHANCEBY.  220 

'  »  . . 

1842.-- Bartlett  r.  Green. 

and  after  the  several  deceases  of  John  Coasens  and  Margaret^  hia 
intended  wife,  and,  in  default  of  issue  of  the  body  of  John  Cossens 
and  Margaret  as  before  limited^  and  subject  as  aforesaid,  to  permit 
and  sMSer  William  Cossens,  his  heirs,  executors  and  administra- 
tors, to  receive  and  take  the  rents,  issues  and  profits  of  the  prem- 
ises for  all  the  residue  of  the  term  as  should  be  then  to  come  and 
unexpired. 

The  marriage  was  solemnized  soon  after  the  date  and  execu- 
tion of  the  indenture,  and  there  was  issue  thereof  three  children, 
Barjew  Ciossens,  who  was  the  eldest  son,  Elizabeth  C!o6sens,  after- 
wards Elizabeth  Green,  and  the  defendant  Henry  Cossens. 

John  Cossens  died  in  possession  of  the  premises  in  1788.  Mar- 
garet Cossens,  his  widow  and  executrix,  then  entered  into  pos-' 
session  of  them.  Barjew  Cossens,  the  son,  died  in  1703,  leaving 
the  plaintiff  Elizabeth  Bartlett,  widow,  his  only  child ;  and  she 
took  out  letters  of  administration  to  his  estate. 

Elizabeth  Green  died  intestate  in  1828,  leaving  John  Green, 
her  husband,  and  the  defendants  Richard  and  William  Green,  her 
only  children  her  surviving. 

^Margaret  Cossens  died  in  1827:  John  Green  was  [*221] 
her  executor. 

The  bill  alleged  that,  on  the  death  of  Margaret  Cossens,  the 
plaintiff  became  entitled  to  the  premises  as  heir  of  the  body  of 
her  father  begotten  on  the  body  of  her  mother;  but  that  John 
Green  got  into  possession  of  the  premises,  and  continued  in  pos- 
session until  his  death.  He  died  in  1880 :  his  sons  Bichard  and 
William  were  his  executors,  and,  as  such,  the  personal  represen- 
tatives of  John  and  Margaret  Cossens.  On  the  death  of  John 
Green,  his  two  sons  entered  into  and  they  still  were  in  possession 
of  the  premises.  Some  time  after  Elizabeth  Green's  death,  let- 
ters of  administration  to  her  effects  were  granted  to  the  defend- 
ant Morgan. 
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The  bill  pra  jed  that  it  might  be  declared  that,  upon  the  deittli 
of  Margaret  Cossens,  the  plaintiff  became  entitled  to  the  premiddtr 
for  ffie  reTnainder  of  (he  kmi  ofi,000  years,  and  that  Richard  and 
William  Green  might  acconnt  for,  and  pay  to  the  plaintiflj  the 
rents  of  the  premiseis  which  they  and  their  fether  had  received, 
and  might  deliver  up  to  her  the  pbdsession  of  the  premises. 

Henry  Cossens  submitted  whether,  according  to  the  true  con- 
struction of  the  settlement,  he  was  entitled  to  any  interest  in  the 
ptemises  as  one  of  the  children  of  John  and  Margaret  Cossens. 

Eichard  and  William  Green  submitted  whether,  if  any  person 
or  persons  became  entitled  to  the  premises  under  the  limitation, 
in  the  settlement,  to  the  heirs  of  the  body  of  John  Cossens,  they 

became  entitled  thereto  for  any  greater  estate  than  fof 
[*222]    life  only ;  and  whether,  subject  *thereto,  the  premises 

did  not  become  the  property  of  John  Cossens.(a) 

(a)  In  1827,  the  following  qnestionB  arising  on  the  settlement  in  the  above  oase, 
were  snbmitted  to  an  eminent  ooansel,  now  holding  a  high  Jndidal  office : — 

Whether  the  limitation,  m  the  settlement  of  1758,  npon  the  decease  of  the  survivor 
of  John  Cossens  and  Margaret,  his  wife,  in  trust  for  the  heirs  of  that  marriage,  is 
good  or  void.    If  void, 

Whether  the  estate  most  not  be  divided  according  to  the  Statute  of  DistributioDs. 
And  if  good. 

Whether  the  word^  "  heirs  of  the  body,"  Aa,  must  be  taken  to  mean  d[>ikbr«B : 
or 

Whether  the  bar  at  law  of  John  Cossens  (who  is  Elizabeth  Bartlett)  is  entitled  to 
the  whole. 

If  you  should  be  of  opbion  that  the  limitation  is  valid,  and  means  children  of  tfte 
marriage. 

Whether  the  estate  should  go  to  the  surviving  child,  Henxy,  solely,  or  to  him  and 
the  representatives  of  Barjew  and  Elizabeth,  who  died  in  the  lifethne  of  their  ' 
mother  7 

Opiniofk 

The  limitation  to  the  heu«  of  the  body  was  valid. 

But  it  is  difficult  for  counsel  to  say  what  is  the  true  constraction  of  the  limit«66A. 
According  to  the  principle  upon  which  Peacock  v.  &po<mer  (2  Yem.  195)  was  decided 
in  the  House  of  Lords,  followed  by  Daffame  v.  Daffome^  (2  Vera.  362,)  the  words 
"  heu«  of  the  body,"  are  words  of  purchase ;  but  in  WM  v.  Webb,  (1  P.  Wma.  132,) 
the  court  escaped  from  the  rule,  as  the  drcumstanoes  were  not  precisely  similar ;  Imf 
the  reasoning  of  the  Lord  Keeper,  in  the  latter  case,  was  erroneous ;  and  the  ded^ 
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♦Mr.  Teed  and  Mr.  itoft  for  the  plaintifif  :-^We  coto-  [*228] 
tend,  first,  that  the  words  "  heirs  of  the  body"  are  to 
1^  considered  as  wotdfi  of  purchase,  and  not  of  lunitation:  forthe 
settled  property  was  not  real  estate,  but  a  term  of  years;  and,  if 
it  had  been  real  estate,  the  rule  in  SkeUey^e  Oaee  would  not  have 
applied,  as  John  Cossens  would  not  have  taken  an  estate  of  free- 
hold, but  an  interest  for  years.  There  can  be  no  doubt,  in  this 
ease,  about  the  intention:  of  the  parties  to  the  deed;  for  it  was  a 
marriage  setdemeait ;  and,  moreover,  it  recites  that  the  parties 
had  agreed  that  the  property  should  be  settled,  after  the  several 
deceases  of  the  husband  and  wife,  on  the  issue  of  the  marriaffe. 
Therefore  the  court  cannot  apply  the  rule  in  SheUey^e  OasSy 
(which  is  a  mere  technical  rule,)  widiout  defeating  the  intention 
of  tiie  parties,  not  only  as  it  is  to  be  inferred  frotn.  the  nature  of 
the  instrument,  but  as  it  appears  on  the  fisM^e  of  it.  The  cases  of 
Peacock  V.  Spooner{a)  and  Daffome  v.  Ooodman{b)  so  closely  re- 
semble the  present,  that  the  court  cannot  hold  that  the  words 
"  heira  of  the  body,"  in  this  case,  are  words  of  limitation,  without 
overruling  those  two  cases,  the  former  of  which  was  decided  by 
ihe  House  of  Lords.  In  that  case  a  term  of  900  years  was  as- 
signed in  trust  to  permit  the  husband  and  wife,  and  the  survivor 
of  them,  to  receive  the  profits  for  so  many  years  as  they  or  the 
survivor  of  them  should  happen  to  live,  and,  after  their  deaths, 
to  the  use  of  the  heirs  of  the  body  of  the  wife  by  the  husband  to 
be  begotten ;  and  the  House  of  Lords  held  that  the  term 
♦did  not  vest  absolutely  in  the  wife,  who  survived  her  [*224] 
husband,  but  that  the  heir  of  the  body  took  it  by  pur- 
chase. The  case  of  Daffome  v.  Ooodman  was  as  follows :  a  term 
was  assigned  in  trust  to  permit  J.  to  receive  the  profits  for  so 
many  years  of  the  term  as  he  should  live,  and,  after  his  death, 

don  in  (he  Hotiad  of  Lords  most  be  binding  unUI  reyersed  there.  Here,  too,  the  in* 
tention  is  manifest  from  the  recital. 

In  general,  the  person  who  answers  the  description  of  heir  of  the  body,  would 
akme  take ;  bat,  upon  the  words  in  this  deed,  I  strongly  incline  to  think  that  all  the 
children  would  take  as  joint  tenants;  and,  if  so,  the  whole  has  surviyed  to  Hemy. 
He  is,  howerer,  I  a^preheUd,  uider  th«  wMds  of  the  settlement,  entitled  lor  life 
only.    The  reversionary  interest,  in  that  view,  belonged  to  the  fiitiier. 

(a)  2  Vera  43  &  195 ;  5.  a,  2  Freem.  114. 

(6)  2  Vem.  362,  and  2  Freem.  231. 
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to  peiinit  A.,  his  intended  wife,  to  receive  the  profits  f<»  so  many 
years  of  the  term  as  she  should  live^  and,  after  both  their  deaths, 
to  permit  the  heirs  of  the  body  of  A.,  to  be  begotten  by  the  said 
J.,  to  enjoy  the  lands  for  the  residue  of  the  term :  and  the  court 
held  that  the  heir  of  the  body  took  by  purchase.  Theebridge  v. 
Kilbum,{a)  Hodgson  v.  Bu88ey,{b)  Doe  v.  Lamtng,{c) 

Secondly,  the  words  "  hdis  of  the  body,"  though  applied  to 
personalty,  must  be  taken  in  their  correct  and  legal  sense,  and 
not  as  meaning  either  "  issue,"  or  "  next  of  kin."  Mounaey  v. 
BlamireS^ 

Thirdly,  the  period  at  which  the  person  to  take  was  to  be  as- 
certained, was  the  death  of  Majrgaret  Cossens,  who  survived  her 
husband,  John  Cossens. 

Lastly,  under  ^the  limitation  to  the  heirs  of  the  body  of  the 
fiiiher  and  mother,  the  person  who  answered  the  description  at 
the  death  of  the  surviving  parent,  took  an  absolute  interest,  and 
not  an  interest  for  life  only.  For,  first,  a  limitation  to  the  heirs 
of  the  body  of  A.,  serves  a  double  purpose :  it  denotes  not  only 
the  person  to  take,  but  also  the  quantity  of  interest  that  he  is  to 
take.  MandemUe^s  Oa8e,{e)  James  v.  Bichardson.(g) 
[*225]  *And  the  words :  "  for  so  many  years  as  shall  expire 
in  the  lifetime  of  him,  her  or  them,"  are  mere  surplus- 
age: for  they  express  nothing  more  than  is  contained  in  the 
word  "heirs,"  namely,  that  heirs  to  the  remotest  degree  shall 
take  so  long  as  they  shall  be  in  existence.  But  if  those  words 
were  meant  to  restrain  the  heirs  from  alienating  as  they  succes- 
sively come  into  possession,  they  are  futile ;  Doe  v.  Stenlake.{h) 
Secondly,  the  words :  "  and  in  de&ult  of  issue  as  before  limited," 

a)  2  Vess.  233. 
{b)  2  Atk.  89. 

(c)  2  Suit.  1100. 

(d)  4  Boss.  384,  and  the  passage  dted  from  14  Yin.  Al>.  in  the  note  to  tiiat  oasa 

(e)  Co.  Litt  26  b. 
(if)  2  Ley.  232. 
{h)  12  Eaat^  616. 
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lefer  not  to  the  issae  of  John  and  Margaret  Coesenfi,  but  to  the 
immediatelj  preceding  limitation  to  the  heirs  of  the  body  of  John 
and  Margaret,  that  is,  to  the  issue  of  the  heiis  of  their  body ; 
and,  therefore,  those  words  add  strength  to  the  argument  founded 
on  the  previous  part  of  the  clause :  Clare  v.  Olare.{a) 

Mr.  Stuart  and  Mr.  Stinton  for  the  defendants,  Henry  Cossens 
and  Moi^gan,  contended,  as  the  plaintiff's  counsel  had  done,  that 
the  words  "heirs  of  the  body  "  must  be  taken  to  be  words  of 
purchase,  and  not  of  limitation,  according  to  the  decision  of 
the  House  of  Lords  in  Peacock  v.  Spooner^  which  was  followed 
in  Daffome  v.  Ooodman,  a  case  precisely  similar  to  the  present : 
that,  in  Wehb  v.  Wdb,{b)  Lord  Keeper  Harcourt  could  not  over- 
rule, nor,  indeed,  did  he  profess  to  overrule  the  decision  of  the 
House  of  Lords  in  Peacock  v.  Spooner;  but  said  that  the  two 
cases  differed  firom  each  other,.in  several  material  circumstances: 
that  Mr.  Feame  was  of  opinion  that  Peacock  v.  Spooner  must  be 
followed :  "  in  cases  exactly  the  same  in  specie  with  it- 
self as  was  that  of  Daffome  v.  Ooodman^  *as  reported  [*226] 
by  Freeman  :"(c)  and  the  case  now  before  the  court  was 
the  same  m  specie  as  Daffome  v.  Ooodman. 

They  then  argued,  from  the  recital  in  the  settlement,  and 
from  the  words  in  the  operative  part :. "  for  so  many  years  of  the 
term  as  shall  expire  in  the  life  or  lives  of  him,  her  or  them," 
that  the  words :  "  heirs  of  the  body,"  meant  the  children  of  the 
marriage,  and  that  they  must  take  as  joint  tenants  for  life ;  and 
that  there  was  a  resulting  trust,  as  to  the  reversionary  interest  in 
the  term  for  John  Cossens ;  and,  as  it  did  not  pass  by  his  will,, 
that  his  next  of  kin,  according  to  the  Statute  of  Distributions, 
were  entitled  to  it 

Mr.  BetheU  and  Mr.  Prwr  appeared  for  William  and  Bichard. 
Green :  but — 


{a)  Ca.  Temp.  Talbot^  21. 

(P)  I  P.  W.  132. 

^Bx.  Dot.  493,  6th  tdit 

YoL.  xm.  18 
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The  Vice-Chancellor,  without  hearing  them,  said : — ^The 
question  is  whether  there  is  any  distinction  between  this  case 
and  Weib  y.  Webb:  and  I  confess  that  I  do  not  see  how  it  can 
be  distinguished  from  that  case,  except  by  saying  that  the  limi- 
tation in  trust  to  permit  and  suffer  John  Cossens  to  receive  the 
rents,  issues  and  profits  of  the  premises  for  so  many  years  of  the 
term  as  should  expire  in  his  lifetime,  is  not  equivalent  to  a  limi- 
tation to  him  for  life.  But  it  is  plain  that,  in  Peacock  v.  SpooTier^ 
the  limitation  in  trust  to  permit  the  husband  and  wife,  and  the 
survivor  of  them,  to  receive  the  profits  for  so  many  years  as  they, 

or  the  survivor  of  them,  should  happen  to  live,  wascon- 
[*227]    sidered,  *by  all  the  learned  persons  who  had  to  decide 

upon  that  case,  as  a  limitation  to  the  husband  and  wife 
for  their  lives,  and  to  the  survivor  of  them  for  his  or  her  Ufa 
And  Lord  Harcourt,  in  observing  upon  that  case  in  his  judg- 
ment in  Weth  v.  Wdb^  does  not  notice,  as  one  of  the  circum- 
stances in  which  it  differed  &om  Peacock  v.  Spooner^  that  the 
words  in  the  latter  case  did  not  give  a  life  estate  to  the  husband 
and  wife :  but  he  takes  it  for  granted  that  the  words  in  that  case, 
and  also  in  Daffome  v.  Goodman,{a)  were  equivalent  to  a  limita- 
tion for  life.  Therefore  he,  in  effect,  overruled  the  authority  of 
those  cases. 

Mr.  FeamCy  speaking  of  the  case  of  Webb  v.  WeJft,  says : 
"This  last  case  appears  to  have  been  the  ruling  authority  ever 
since,  in  cases  of  the  like  nature ;  and  that  of  Peacock  v.  iS^x)oner, 
it  seems,  is  only  attended  to  in  cases  exactly  the  same  in  specie 
with  itself,  as  was  Daffome  v.  Ooodman^  as  reported  by  Freeman." 

It  is  a  singular  circun[istance  that  the  settlement,  which  is  a 
piece  of  great  nonsense,  begins  with  reciting  that  Barjew  Cos- 
sens  died  seised  of  the  estate,  and  then  treats  it  in  substance,  as  a 
freehold  estate,  and  as  passing  by  a  freehold  conveyance.  But, 
after  the  decision  in  Wc6i  v.  Wdb,  I  must  look  at  the  limita- 
tions of  the  settlement ;  and  as  I  find  that  it  contains  a  limitation 
which,  in  effect^  is  a  limitation  to  the  husband  for  life,  I  must 

(a)  Lord  Haroonrt  does  not  liotioe  Dafiomt  y.  Chodmrnk 
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hold  that,  under  that  limitation,  the  tenn  vested  in  the  husband 
aheolutdy. 

Bill  dismissed  with  costs.(a) 

(b)  The  decree  has  been  appealed  from. 


♦Hemingway  v.  Feksxsdiss.  [*228] 

CovenanL — Lessor  and  Assignee. 

1842 :  12th  November  and  5th  December. 

A.,  an  owner  of  land  in  the  township  of  S.,  entered  into  articlea  of  agreement  with 
B.,  the  leasee  of  a  neighboring  coUieiy,  by  which  he  agreed  to  grant  to  B.  a  lease 
of  part  of  the  land  for  the  purpoee  of  forming  a  raQway  for  the  oonyeyance  of  coal 
to  certain  whar&;  and  B.,  for  himaeli^  his  executors,  administrators  and  assigna, 
agreed  with  A.,  his  heirs  and  assigns,  to  convey  upon  the  railway,  all  the  coal  to 
be  gotten  from  the  colliery,  or  from  any  other  lands  or  grounds  in  the  township, 
and  to  pay  to  A.,  his  heirs  and  assigns,  two  pence  for  every  ton  of  coal  so  con- 
veyed. B.  assigned  his  interest  in  the  colliery  and  in  the  lands  taken,  under  the 
articles  of  agreement,  for  forming  the  railway,  together  with  the  use  of  the  rail- 
way, to  C.  Held  that  the  agreement  to  convey,  upon  the  railway,  all  the  coal, 
ftcL,  and  to  pay  two  pence  per  ton  in  respect  of  it,  ran  with  the  land,  and,  con- 
sequently, that  it  was  binding  on  C. 

By  an  indenture  dated  the  26th  of  July,  18SS,  and  made  be- 
tween John  Hatfield,  Esq.,  of  the  one  part,  and  J.  C.  Harter  and 
William  Harter  of  the  other  part,  Hatfield  demised  to  J.  C.  Har- 
ter and  William  Sarter,  their  executors,  administrators  and  as- 
signs, all  that  mine,  seam,  vein  or  bed  of  coal,  called  the  Stanley 
Main  bed,  and  all  such  other  beds  or  seams  of  coals  as  should  be 
found  or  passed  through  in  sinking  to,  working  and  getting  the 
said  Stanley  Main  coal,  within  or  under  the  seveiral  closes  or 
parcels  of  land  or  ground  therein  mentioned,  situate  in  the  town- 
ship of  Stanley-cum-Wrenthorpe,  in  the  parish  of  Wakefield  and 
county  of  York,  with  the  usual  powers  for  enabling  the  lessees, 
their  executors,  administrators  and  assigns,  to  get  and  work  the 
demised  beds,  veins  or  seams  of  coal ;  to  hold  the  same  premises 
unto  the  lessees,  their  executors,  administrators  and  assigns,  fiom 


228  CASES  IN  CHANCERY. 

1842.— Hemingway  y.  FenuuidM. 

the  day  next  before  the  day  of  the  date  of  the  indenture,  vnder 
the  rents  and  covenants  thereby  and  therein  reserved  and  con- 
tamed  :  and  the  lessees,  their  executors,  administrators  and  as- 
signs, were  empowered,  with  Hatfield's  consent,  to  work  and  get 
the  Stanley  Main  bed  lying  imder  any  lands  in  Stanley,  not  the 
property  of  Hatfield,  and  not  comprised  in  the  indenture ; 
[*229]  by  means  of  any  of  the  works  to  be  *made  or  used  un- 
der the  authority  of  the  indenture,  on  payment  of  a  cer- 
tain acreage  rent  in  addition  to  the  rent  thereby  reserved  in  re- 
spect of  the  coal  lying  under  Hatfield's  lands. 

^ . 
By  articles  of  agreement  dated  the  27th  of  July,  1838,  and 
made  between  John  Lee  and  the  plaintiff  of  the  one  part,  and  J. 
C.  Harter  and  W.  Harter  of  the  other  part,  after  reciting  that  the 
Harters  were  the  lessees  of  the  mines,  beds  or  seams  of  coal 
within  and  under  certain  closes,  lands  and  grounds,  belonging  to 
Hatfield,  situate  at  or  near  Stanley-lane-end,  in  the  township  of 
Stanley-cum- Wrenthorpe,  in  the  parish  of  Wakefield  and  county 
of  York,  which  mines,  &c,,  they  were  about  to  win  and  work ; 
and,  being  desirous  to  lay  a  railway  fixmi  the  said  intended 
coUiery,  to  communicate  with  the  Lake  Lock  railway,  at  or 
near  to  Bottom  Boat,  in  the  said  township,  had  requested  Lee 
and  the  plaintiff  to  grant  them  a  lease  of  the  lands  and  grounds 
thereinafter  mentioned,  for  the  purpose  of  making  such  railway, 
and  the  use  of  a  convenient  staith  or  wharf  at  Bottom  Boat,  for 
the  shipping  of  coals  firom  the  said  colliery,  or  ftom  any  other 
lands  or  grounds  in  the  township,  or  for  the  conveyance  of  mer- 
chandise or  other  articles  (except  limestone)  to  be  used  for  the 
works  of  the  colliery:  Lee  and  the  plaintiff  agreed  to  let,  and 
the  Harters  agreed  to  take,  for  twenty -one  years  from  the  d^te  of 
the  agreement,  such  parts  of  the  closes,  lands,  wharfs  and  grounds, 
in  the  township  thereinafter  described,  as  should  be  necessary 
for  the  purpose  of  making  the  railway ;  together  witii  full  and 
free  liberty,  power  and  authority  for  the  Harters,  their  executors, 
administrators  or  assigns^  to  make  such  railway,  in  manner  ther^ 
inafter  mentioned,  upon  and  over  the  said  lands,  wharfs  and 
grounds,  for  the  carriage  and  conveyance  of  all  such  coal 
[*280]    as  should,  *at  any  time  during  the  term,  be  worked, 
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wrought  or  gotten  by  the  Hartere,  their  executors,  adminis- 
tratoiB  or  cufstgnSj  in  or  from  the  said  colliery,  or  m  or  from 
any  oth^  lands  or  grounds  in  the  township,  and  for  the  convey- 
ance of  lime,  coke,  wood  and  such  other  merchandise,  except 
limestone,  as  the  Barters  might  find  necessary  for  the  use  of  the 
colliery,  or  for  the  conveyance  of  other  articles,  except  limestone, 
to  be  so  used  by  the  Barters  at  or  about  the  said  colliery ;  saving, 
nevertheless,  and  reserving  to  Lee  and  the  plaintiff,  their  heirs 
and  assigns,  tenants,  agents,  servants,  workmen,  and  others  by 
their  authority,  the  right  of  crossing  the  intended  railway,  either 
with  or  without  cattle,  carts  or  carriages,  or  for  the  purpose  of 
making  any  drain,  water-course,  culvert  or  road,  or  for  any  other 
purpose  whatsoever,  when,  where  and  so  often  as  they  should 
find  it  necessary  or  think  proper ;  and  also  saving  and  reserving, 
to  Lee  and  the  plaintiff,  their  respective  heirs  and  assigns,  the 
right  to  use  the  railway  for  the  carriage  and  conveyance  of  coal, 
minerals,  merchandise  or  other  articles,  (provided  such  privilege 
did  not  unnecessarily  interrupt  or  interfere  with  the  fi^e  use  and 
passage  of  such  coal,  coke,  wood  and  other  merchandise,  except 
limestone,  from  the  said  colliery  of  the  Harters,)  on  payment,  to 
the  lessees,  of  such  and  the  same  charges,  and  subject  to  such  and 
the  same  conditions  as  such  articles  were  then  or  should  there- 
after, from  time  to  time,  be  carried  and  conveyed  upon  the  Lake 
Lock  railway ;  and,  for  that  purpose,  to  connect  any  other  rail- 
way with  the  railway  thereby  agreed  to  be  made :  and,  also,  the 
like  liberty  and  privilege  for  the  Barters,  their  executors,  admin- 
istrators or  assigns,  to  make  and  use  two  wharfe  or  staiths  adjoin- 
ing each  other,  not  exceeding  188  feet  in  width  in  the 
whole,  upon  such  part  of  the  lands  of  *Lee  and  the  [*281] 
plaintiff,  on  the  south  side  of  the  lock  adjoining  the 
river  Calder,  at  Bottom  Boat  aforesaid,  as  should  be  thereafter 
pointed  out  by  Lee  and  the  plaintiff,  their  heirs  or  assigns,  for 
the  purpose  of  delivering  such  coal  into  or  on  board  of  boats, 
baiges  or  other  vessels  at  that  point:  all  which  lands,  grounds 
and  privileges  thereby  agreed  to  be  demised,  should  be  held  sui> 
ject  to  the  yearly  rent  of  6Z.  6^.,  to  be  paid  by  the  Barters,  their 
executors  or  administrators,  to  Lee  and  the  plaintiff,  their  heirs 
or  assigns,  for  every  acre  of  land  which  the  Barters,  their  execu- 
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tors  and  admioistrators,  should  take  or  use  for  makmg  the  in- 
tended  railwaj ;  and  the  Barters,  their  executors,  administratorB 
or  assigns,  also  paying  to  Lee  and  the  plaintiff  their  heirs  and 
assigns,  such  further  rent  or  sum,  not  exceeding  2d,  for  every 
ton  of  coal  which  should  be  gotten  or  worked  in  or  from  the 
colliery,  or  in  or  from  any  other  lands  or  grounds  in  the  said 
township,  and  which  should  be  conveyed  upon  the  intended  rail- 
way or  any  part  thereof,  in  pursuance  of  the  agreement  therein- 
after contained  on  the  part  of  the  Harters,  their  executors  and 
administrators  or  assigns,  as  the  lessors,  their  heirs  or  assigns,  then 
received,  or  should,  from  time  to  time  thereafter,  receive  from  any 
other  person  or  persons  for  the  like  privilege  of  making  or  using 
wharfs  or  staiths  at  Bottom  Boat  aforesaid :  Provided,  that  if  aU 
the  mines,  beds  or  seams  of  coal  demised  to  the  Harters  as  afore- 
said, or  in  such  other  lands  or  groimds  as  aforesaid,  should  be 
wholly  got  and  wrought  before  the  term  of  21  years,  then  the 
term  and  the  rent  of  61  6s,  per  acre  should  cease.  And  the  Hart- 
ers, for  themselves,  their  executors,  administrators  and  assigns, 
agreed  with  Lee  and  the  plaintiff  their  heirs  and  assigns,  that 

they,  their  executors,  administrators  and  assigns,  would, 
[*232]     on  or  before  the  1st  day  of  January,  *1835,  complete  the 

railway ;  and  that,  after  the  same  should  have  been  com- 
pleted, they,  their  executors,  administrajtors  and  assigns,  would,  at 
all  times  during  Hie  term,  carry  and  convey  all  such  part  of  the  coai 
worked  or  gotten  at  or  from  the  said  colliery,  or  in  or  from  any  suck 
other  lands  and  grounds  ow  aforesaid,  as  should  be  intended  to  be 
shipped  or  for  water  sale,  upon  Hie  said  railway,  to  the  said  ddivery 
staiih  or  wharf,  or  staiths  or  wharfs  at  Bottom  Boat  aforesaid,  or  U> 
some  other  staith  or  wharf  upon  the  land  and  grounds  of  Lee  and 
the  plaintiff,  their  respective  heirs  or  assigns,  and  also  would,  from 
time  to  tune  during  the  said  term,  pay  to  Lee  and  the  plainiiff,  their 
heirs  aiid  assigns,  the  several  rents  or  payments  thereinbefore  reserved, 
at  the  daj-s  appointed  for  the  payment  thereof:  and  also,  that  the 
Harters,  their  executors,  administrators  or  assigns,  would,  imme- 
diately after  the  railway  should  have  been  made,  make  and  after- 
wards maintain  fences  on  both  sides  thereof,  so  as  to  prevent 
trespasses  on  the  adjoining  lands  and  grounds ;  and  woidd  also 
erect  and  continue  gates  at  so  many  crossings  over  the  railway 
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as  might  be  necessary  for  the  convement  occupation  of  the  lands 
and  grounds,  wharfe  or  buildings  adjoining  or  near  thereto ;  and 
also  would,  before  the  expiration  or  other  determination  of  the 
term,  or  within  six  months  then  next  following,  remove  the  rail- 
way and  the  iron  and  other  rails  and  materials  thereof  and  dig, 
trench  and  level  the  land  over  which  the  same  should  have  been 
made,  and  leave  all  such  land  in  the  same  order  and  condition  aS9 
it  was  at  the  date  of  the  agreement :  Provided,  that  in  case  the 
Lake  Lock  railroad  should  be  discontinued  from  the  said  junction 
with  the  intended  railway,  or  if  the  Harters,  their  executors,  ad- 
ministrators or  assigns,  should  be  desirous,  at  their  own  expense, 
to  make  any  other  staith  or  wharf  adjoining  the  river 
Calder,  in  any  other  part  of  *the  estate  of  Lee  and  the  [*288] 
plaintifl^  in  the  township,  westward  of  a  point  mentioned 
in  the  agreement,  to  be  used  either  along  with  or  in  lieu  of  the 
staith  or  wharf  thereby  agreed  to  be  made  or  used  at  Bottom  Boat, 
they  should  be  at  liberty  so  to  do,  and  to  make  any  diversion  in 
the  line  of  the  intended  railway,  that  might  be  necessary  to  con- 
nect the  same  with  such  new  staith  or  wharf;  but  on  condition 
that  so  much  of  the  intended  railway  as  might  become  useless  in 
consequence  of  such  diversion,  should  be  removed,  and  the  land 
on  which  the  same  should  have  been  made,  should  be  levelled 
aud  trenched  in  the  manner  before  mentioned ;  and  also  that  such 
new  staith  or  wharf  or  diversion,  should  be  imder  and  subject  to 
the  same  rents,  payments,  terms,  conditions  and  agreements  as 
were  thereinbefore  reserved  and  contained:  Provided,  also,  that 
i^  at  any  time  before  the  expiration  of  the  term  of  21  years,  the 
mines,  beds  or  seams  of  coal  belonging  to  Hatfield,  and  demised 
to  the  Harters,  or  in  such  other  lands  or  grounds  as  aforesaid, 
should  have  been  wholly  wrought  or  gotten,  or  if  a  quantity  to 
the  extent  of  6,000  tons,  in  any  one  year  of  the  term,  should  not 
be  actually  carried  upon  the  intended  railway,  or  the  sum  of  two 
pence  per  ton,  as  and  for  rent  of  5,000  tons,  should  not  be  paid 
by  the  Harters,  their  executors,  administrators  or  assigns,  in  any 
one  year  of  the  term,  then  Lee  and  the  plaintiff  and  their  respect- 
ive heirs  and  assigns  might,  by  notice  in  writing,  to  be  delivered 
to  the  Harters,  their  executors,  administrators  or  assigns,  or  left 
at  their  usual  places  of  abode,  put  an  end  to  the  articles  of  agree- 
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ment  and  the  lease  to  be  made  in  pursuance  thereof,  at  the  eiq>i- 
ration  of  twelve  months  next  after  the  Harters,  their  executore 
or  administrators,  should,  for  the  reasons  ttereinbefore  mentioned 
or  either  of  them,  cease  to  cany  the  quantities  of  coals 
[*284]  last  thereinbefore  mentioned,  *upon  the  intended  rail- 
way, or  to  pay  the  rent  of  two  pence  per  ton  thereon  in 
any  one  year;  and  that,  after  the  expiration  of  the  twelve  months 
from  the  delivery  of  such  notice,  the  Harters,  their  executors  or 
administrators,  should  remove  the  railway  and  other  works 
thereby  agreed  to  be  made,  and  deliver  up  the  possession  of  the 
lands  and  grounds  thereby  agreed  to  be  let,  in  such  and  the  same 
manner,  in  every  respect,  as  they  had  thereinbefore  agreed  to  do 
at  the  expiration  of  the  term  of  21  years :  And,  lastly,  it  was  agreed 
between  the  parties  that  a  lease  and  counterpart  of  the  way  leav^ 
wharf  and  privileges  thereby  agreed  to  be  let,  made  and  used, 
should  be  immediately  prepared  and  executed  according  to  the 
terms  and  conditions  thereinbefore  expressed,  and  with  such  other 
clauses  and  stipulations  as  were  usual  in  such  leases,  and  neces- 
sary to  carry  the  agreement  and  the  intentions  of  the  parties  into 
effect. 

Soon  aft»r  the  date  of  the  articles  of  agreement,  t2ie  Harters 
began  to  work  the  collieiy,  and  entered  upon  the  lands,  grounds 
and  whar&  or  staiths  therein  mentioned,  and  laid  down  the  rail- 
way thereon.  In  September,  1884,  Lee  sold  and  conveyed  his 
moiety  of  the  lands,  &c.,  to  the  plaintiff. 

In  1836,  the  Harters  assigned  their  interest  in  the  colliery  and 
in  the  lands,  &c.,  together  with  the  use  of  the  railway,  to  the  de- 
fendants, their  executors  and  administrators ;  and  the  defendants 
covenanted  with  the  Harters,  their  executors  and  administrators, 
to  pay  the  rents  and  sums  of  money  reserved  by  the  lease  of  the 
colliery  and  by  the  articles  of  agreement,  and  to  perform  the 
covenants  and  agreements  therein  contained  respectively.  On 
the  1st  of  November,  1836,  the  defendants  began  to  work  the 

colliery,  and  to  use  the  railway  and  the  wharfe  or 
[*285]     staiths  mentioned  in  the  *articles  of  agreement  for  the 

purposes  therein  mentioned,  and  they  continued  s6  to  do 
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aad  to  make  the  payments  reserved  by  the  articles,  to  the  plain* 
aS^  until  the  end  of  1839. 

The  ISSl  after  stating  as  above,  alleged  that,  since  the  81st  of 
December,  1889,  the  defendants  had  continued  to  work  the  Hat- 
field collieiy  and  other  mines  and  beds  or  seams  of  coal  in  the 
township  of  Stanley-cum-Wrenthorpe,  which  were  granted  or 
leased  to  them,  by  different  persons,  in  1887,  and  which,  together 
with  the  Hatfield  colliery,  were  called  the  Victoria  collieries : 
but^  instead  of  exclusively  using,  as  by  the  articles  of  agreement 
th^  were  bound  to  do,  the  railway  and  whar&  or  staiths  so  laid 
down  and  constructed  as  aforesaid  on  the  lands  and  groimds  of 
the  plainti£E|  they,  in  breach  of  the  stipulations  contained  in  the 
articles,  had  made  a  partial  use  only  of  the  said  railway  and 
wharfe  or  staiths,  and  had  transported  for  the  purpose  of  ship- 
ment or  water  sale,  large  quantities  of  coal  obtained  from  the 
Victoria  collieries,  by  another  railway  and  by  a  totally  different 
line  or  route,  to  other  staiths  on  the  river  Calder  at  or  near  to 
Stanley  Ferry  in  the  township,  and  that  they,  thereby,  sought  to 
evade  the  payment  of  the  dues  to  which  the  plaintiff  was  entitled 
at  the  rate  of  two  pence  per  ton  ia  respect  of  all  coals  intended 
to  be  shipped  or  for  water  sale,  obtained  from  the  Hatfield  col- 
liery, or  any  other  mines,  beds  orseams  of  coal  within  the  town- 
ship. 

The  bill  prayed  that  it  might  be  declared  that  the  plaintiff  was 
entitled  to  the  benefit  of  the  articles  of  agreement  entered  into  by 
the  Messrs.  Harter,  and  to  call  for  a  specific  performance  of  the 
same  fix>m  the  defendants;  and  that  the  defendants 
might  be  ordered  *to  specifically  perform  the  same,  and  [*286] 
to  execute  the  coimterpart  of  a  proper  lease  of  such  part 
of  the  closes,  lands,  whax&  and  grounds,  described  in  the  articles, 
as  had  been  appropriated  to  or  might  be  necessary  or  desirable 
for  the  purposes  in  the  articles  mentioned;  the  plaintiff  being 
ready  and  willing  to  execute  such  lease,  to  the  defendants^  of  the 
said  premises,  as  should  be  necessary  and  proper  for  carrying 
the  articles  into  effect :  that  an  account  might  be  taken  of  all 
coals  which  had  been  gotten  by  the  defendants  from  the  Victoria 
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collieries,  and  all  other  collieries,  mines  and  beds  or  seams  of 
coal  within  the  township  of  Stanley-cnm-Wrenthorpe,  and  trans- 
ported by  them  to  the  water  side,  or  delivered  by  them  to  be 
shipped  or  for  water  sale,  and  of  what  was  due  to  the  plaintM^ 
in  respect  thereof  and  that  the  same  might  be  paid  to  the  plain- 
tiff by  the  defendants ;  and  that,  in  the  meantime,  the  defend- 
ants might  be  restrained  firom  transporting,  for  the  purpose  of 
shipment  or  water  sale,  any  coals  obtained  from  the  Victoria  col- 
lieries, or  from  any  other  collieries  or  mines  and  beds  of  coal  in 
the  township  of  Stanley-cum-Wrenthorpe,  to  any  other  staiihs 
or  wharfe  or  other  places  on  the  water  side,  or  by  any  other  line 
of  railway  or  other  means  of  transit,  than  to  such  staiths  and  by 
such  railway  as  were  intended  by  the  articles  of  agreement. 

'  Mr.  BetheU  and  Mr.  ShadweU  for  the  plaintifi^  contended  that 
the  covenant  in  the  articles  of  agreement,  on  the  part  of  the 
Messrs.  Harter,  their  executors,  administrators  and  assigns,  to 
carry  all  such  coal  gotten  from  the  Hatfield  colliery,  or  fix>many 
other  lands  or  grounds  in  the  township  of  Stanley-cum-Wren- 
thorpe, as  should  be  intended  to  be  shipped  or  for  water  sale, 
upon  the  railway  therein  mentioned,  and  to  pay  to  Lee 
[*237]  *and  the  plaintiff,  the  rents  and  payments  thereby  re- 
served, was  a  covenant  that  ran  with  the  land,  and, 
therefore,  bound  the  defendants  as  the  assigns  of  the  Harters. 
Vyvyan  v.  Arihur^{a)  Spencer^s  Case.(p) 

The  SoltcUor-  Qeneralj  Mr.  Stiuirt  and  Mr.  Ihllett^  for  the  defend- 
ants, said  that  the  word,  "  assigns,"  in  the  covenant  referred  to, 
meant  "  assigns  of  the  colliery,"  and  that  it  was  plain,  from  the 
recitals  and  the  general  tenor  of  the  articles  of  agreement,  that 
the  Harters,  their  executors,  &c.,  were  bound  to  carry  on  the 
railway,  such  coak  only  as  should  be  raised  from  the  Hatfield 
ooUieiy :  that  the  Harters  might  have  assigned  the  colliery  and 
kept  the  railway  ;  or  they  might  have  assigned  the  railway  to 
one  person,  and  the  colliery  to  another ;  and  then,  supposing  the 
argument  for  the  plaintiff  to  be  correct,  the  landlord  would  lose 

(a)  1  Born,  k  Ontk  410.  (h)  (  Bep.  31  b. 
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the  two  pence  per  ton ;  for  the  aasignee  of  the  railway  would 
have  no  coals  to  carry  upon  it 

Secondly,  that  if  the  word,  "  assigns,"  meant  "  assigns  of  the 
railway y"  the  covenant  was  not  of  such  a  nature  as  to  run  with 
the  land ;  as  it  was  not  a  coyenant  to  do  anything  upon  the  land 
or  actually  affecting  it ;  but  to  do  something  that  was  merely 
collateral  to  the  land,  that  is,  to  carry  coals  over  it.  The  Mayor 
of  Omgleton  v.  PaUison,{a)  and  the  observations  of  Lord  Broug- 
ham, C,  on  Vyvyan  v.  Arthur^  m  KeppeU  v.  Bailey. {b) 

Thirdly,  that  the  covenant  was  so  harsh  and  injurious  to  the 
interest  of  the  defendants,  that  the  court  ought  not  to  enforce  it 
Kimberley  v.  Jenmng8.{c) 

♦Fourthly,  that  the  bill  could  not  be  sustained,  be-  [*238] 
cause  it  sought  to  make  the  defendants  take  a  leo^e, 
and  not  an  assignment  of  the  lands  and  grounds  mentioned  in 
the  articles ;  so  that  they  would  be  liable  in  respect  of  the  cove- 
nants in  the  lease  during  the  whole  of  the  term,  and  not  so  long 
only  as  they  should  hold  the  demised  premises:  that,  at  all 
events,  the  Barters  ought  to  have  been  made  parties  to  the  suit, 
and  the  bill  ought  to  have  prayed  that  they  might  be  decreed  to 
take  the  lease,  and  afterwards  to  assign  it  to  the  defendants. 

December  6(h. — ^The  Vice-Chancellob: — ^In  this  case  the 
substantial  question  is,  whether  that  covenant  which  relates  to 
the  mode  of  carrying  the  coal,  which  was  to  be  obtained  from 
the  other  collieries  than  those  which  were  origiiially  demised  by 
Mr.  Hatfield,(<2)  is  to  be  binding  on  the  assignees  or  not 

It  is  observable  that  on  the  26th  of  July,  1888,  the  demise  was 
made,  by  Mr.  Hatfield,  to  Messrs.  Harter,  of  certain  mines,  seams 
or  beds  of  coal  under  certain  specified  closes  of  land,  all  of  which 
are  described  by  their  names  and  their  quantities;  and  then 

(a)  10  East,  130.  {b)  2  MyL  &  Keen,  641. 

(c)  Ante,  VoL  VI,  p.  340. 

(d)  The  oovenant  included  tho  ooaI  got  from  Hatfield's  ooUieries. 
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powers  are  given  to  erect  works  of  various  descriptions  for  the 
purpose  of  obtaining  the  coal  under  those  lands ;  and  then  there 
was  a  proviso,  contained  in  that  instrument,  that  if  the  Harteia, 
their  executors,  administrators  or  assigns,  should  with  the  con- 
sent of  Hatfield,  his  heirs  or  assigns,  work  and  get  the  mines  or 
seams  of  coal,  called  the  Stanlqr  Main  Bed,  lying  in  and  under 
the  lands  and  grounds  in  Stanley  aforesaid,  not  the  property  of 
Hatfield  and  not  comprised  in  that  demise,  by  means  of  any  of 

the  works  to  be  made  or  used  by  or  under  the  authority 
[*2S9]    of  or  power  contained  in  *that  instrument,  then  they 

should  pay  a  certain  sum  for  every  acre  of  such  coal  so 
got  That  instrument  having  been  made  on  the  26th  of  July, 
tihe  instrument  in  question,  which  is  in  the  form  of  articles  of 
agreement,  was  made  between  Messrs.  Lee  and  Hemingway  of 
the  one  part,  and  Messrs.  Harter,  the  lessees  of  Mr.  Hatfield,  of 
the  other  part  It  recited  that  the  Harters  were  the  lessees  of 
certain  mines,  beds  or  seams  of  coal  within  and  under  certain 
doses,  lands  and  grounds  belonging  to  Mr.  Hatfield,  and  which 
mines,  beds  and  seams  of  coal  they  were  about  to  win  and  work ; 
and  that,  being  desirous  to  lay  a  railway  from  the  intended  col- 
liery (that  is,  the  colliery  which  was  to  be  worked  under  the  de- 
mise made  by  Hatfield,)  to  commimicate  with  the  Lake  Lock 
Hailroad,  at  or  near  Bottom  Boat,  they  had  applied  to  and  rcr 
quested  Lee  and  Hemingway  to  grant  them  a  lease  of  the  lands 
and  grounds  thereinafter  mentioned,  for  the  purpose  of  making 
such  railway,  and  the  use  of  a  convenient  staith  or  wharf  for  the 
shipping  of  coals  from  the  said  colliery  or  from  any  other  lands 
or  grounds  in  the  township  of  Stanley-cum-Wrenthorpe,  or  for 
the  conveyance  of  merchandise  to  be  used  for  the  works  of  the 
colliery.  Now  here  there  is  a  tacit  reference  to  that  which  ap* 
pears  on  the  lease  from  Hatfield  to  the  Harters,  namely,  not  only 
were  Hatfield's  mines  demised,  but  also  reference  was  made  to 
an  additional  rent  in  the  event  of  the  works  on  the  Hatfield  col- 
liery, being  applied  in  the  winning  of  other  coal  than  that  which 
had  been  actually  demised.  Then  the  articles  witness : — "  that^ 
for  the  considerations  hereinafter  mentioned,  Lee  and  Heming- 
way have  agreed  to  demise  to  the  Harters,  who  have  agreed  and 
do  hereby  agree  to  take,  for  the  term  of  twenty-one  years,  so 
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much  and  sach  parts  of  the  closes,  lands,  Jca,  and  also  foil  and 
free  liberty,  power  and  authority  for  them,  the  Harters, 
their  ^executors,  administrators  and  assignsj  to  make,  [*240] 
lay  and  place  such  wagon  railway."  Now  of  what 
were  the  assigns  here  spoken  of,  to  be  assigns  ?  It  seems  to  me 
that,  heicae  we  come  to  the  consideration  of  the  covenant,  a 
flecessary  inference  is  here  afforded  us  as  to  what  was  the  mean- 
ing of  the  term  ^'  assigns,"  in  the  description  which  is  used  of 
the  parties  who  were  to  take  the  liberty. 

In  going  through  this  instrument,  it  will  be  found  that  the  ex- 
pression, ^^  their  executors,  administrators  Stpd  assigns,"  is  used 
no  less  than  thirteen  times :  and  though  I  admit  that  the  term 
*^  assigns"  may,  in  some  of  those  instances,  mean  not  merely  the 
assigns  of  the  premises  demised  by  Lee  and  Hemingway,  but  also 
the  assigns  of  the  colliery  or  of  the  other  lands,  (which  it  necei^ 
Barily  does,)  yet,  the  fact  that  it  may  mean  and  include  them  as 
assigns  in  that  character,  is  not  exclusive  of  the  word  "  assigns" 
necessarily  bearing  the  meaning,  the  additional  and  the  original 
meaning,  of  assigns  of  the  premises  demised  by  Lee  and  Heming- 
way. 

Now  this  phrase  is  used  several  times,  before  the  covenant  is 
introduced.  The  instrument  then  proceeds  thuri:  "For  them, 
their  executors,  administrators  and  assigns,  to  lay  and  place  such 
wagon  railway  for  the  carriage  and  conveyance  of  coals,  during 
the  term,  to  be  worked,  wrought  or  gotten  by  them,  their  exec- 
utors, administrators  or  assigns,  in  or  iBrom  the  said  colliery,  or  in 
or  £ix>m  any  other  lands."  Now  there  is  an  instance  in  which  the 
word  "  assigns"  would  seem  to  refer  to  their  being  the  assigns  of 
the  colliery  or  of  the  other  lands ;  but,  of  necessity,  they  are  the 
same  assigns  as  are  before  spoken  of:  and,  where  they  are  spoken 
of  in  the  first  place,  they  are,  of  necessity,  the  assigns  of 
the  *premises  which  had  been  agreed  to  be  demised  by  [♦241] 
Lee  and  Hemingway. 

Then  there  is  a  saving  clause ;  and  then  come  these  words: 
^and  also  the  like  liber^  and  i»eivilege  for ihem»  the  Hartors, 
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liheir  executors,  administrators  and  aseignd,  to  make  two  wliarfe," 
on  wlucb  the  same  observation  arises.  Then  the  instrument  says: 
"  all  which  lands,  grounds  and  privileges  hereby  agreed  to  be  de- 
mised, shall  be  held  at,  under  and  subject  to  the  clear  yearly  rent 
of  6t  &.,  to  be  paid  by  the  Harters,  their  executors  or  adminis- 
trators." There  the  word  "  assigns"  is  left  out  That  was  evi- 
dently a  mere  error ;  but  it  does  not  at  all  affect  the  meanijoig 
which  the  word  "  assigns"  had  previously  received.  Then  it  goes 
on :  "  For  every  acre  of  land  which  they,  the  said  James  CoQier 
Harter  and  William  Harter,  their  executors  or  administrators, 
shall  take  and  use  for  the  making  of  the  intended  railway ;  and 
the  said  Barters,  tl^eir  executors,  administrators  or  assigns,  also 
paying  to  Lee  and  Hemingway,  their  heirs  and  assigns,  such^ir- 
ther  rent  or  sum,  not  exceeding  two  pence  per  ton,  &c"  Then 
there  follows  a  proviso  that,  if  the  mines  shall  be  worked  out  be- 
fore the  end  of  the  twenlj-one  years,  the  lease  shall  terminate. 
Then  comes  the  covenant  on  which  the  question  arises. 

Now  it  appears  to  me  to  be  irresistibly  clear  that,  in  the  pre- 
vious part  of  the  instrument,  the  term  "  assigns"^ust  mean  as- 
signs of  the  thing  demised.  Then  the  question  is  whether  it  is 
altered  by  what  follows :  "  and  the  Harters,  for  the  considerations 
aforesaid,  do  hereby,  for  themselves,  their  executors,  administrators 
and  assigns,  imdertake  and  agree  with  Lee  and  Hemingway,  their 
heirs  and  assigns,  in  manner  following,  that  is  to  say,  that 
[*242]  they,  the  Harters,  their  executors,  administrators  *and 
assigns,  shall  and  will,  on  or  before  the  1st  day  of  Janu- 
ary, 1835,  complete  the  railway  and  afterwards  maintain  the  same." 
Can  any  human  being  doubt  what  is  the  meaning  of  the  word 
^' assigns"  in  that  place :  ''and  that,  after  the  same  shall  have 
been  so  made  and  completed,  they,  the  Harters,  their  executors, 
administrators  and  assigns,  shall  and  will,  &om  tune  to  time,  and 
at  all  times  during  the  term,  cany  and  convey  all  such  part  of 
the  coal  worked  or  gotten  at  or  from  the  said  colliery,  or  in  or 
from  any  such  other  lands  or  grounds  as  aforesaid,  as  shall  be 
intended  to  be  shipped  or  for  water  sale,  on  the  railroad,  to  the 
deUvery  staith,"  and  so  on. 

The  same  phrase:  "  executors,  admiiustratois  or  assigns,"  oc- 
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cms  four  times  afterwards;  and,  in  my  opinion,  there  is  not  any 
doubt  at  all  about  the  question.  I  do  not  see  how  a  question  can 
be  fidrly  raised  upon  the  meaning  of  the  words;  and  it  seems  to 
me  that  this  case  does,  expressly,  Ml  within  the  second  resolution 
in  Spencer^a  Oase, 

Then  it  has  been  said  that  this  is  a  harsh  covenant :  but  it  is 
no  such  thing.  The  agreement  was  made  in  1883,  and  was  acted 
upon,  without  the  least  reluctance,  by  the  original  lessees  until 
the  year  1836,  when  the  Messrs.  Harters  assigned  their  interest 
to  the  defendants :  and  from  1836  to  1839,  the  covenant  was  acted 
upon,  by  the  defendants,  and  no  complaint  was  made  until  the 
Ayre  and  Calder  Navigation  Company  bethought  themselves  of 
making  that  new  improvement  in  the  navigation  of  their  river, 
which  consisted  in  maldng  a  sort  of  canal  which  would  pass  by 
Bottom  Boat  and  fall  into  the  river  Calder  at  a  place  below  it. 
Then,  tobe  sure,  there  was  a  method  aflforded,  by  breaking 
the  *agreement  and  carrying  the  coal  to  Stanley  Ferry,  [*243] 
to  save  the  lessees  a  vast  deal  of  trouble  and  expense ; 
and  then  the  parties  who  had  so  long  submitted  to  the  agreement, 
discovered  that  it  no  longer  bound  them. 

Now,  though  it  may  be  true  that  the  court  will  not  execute  a 
hard  bargain,  it  must  be  a  hard  bargain  in  its  own  constitution. 
This  is  not  a  hard  bargain.  Besides,  it  should  be  observed  that 
the  privileges  granted  by  Lee  and  Hemingway,  placed  the  lessees 
under  the  demise  from  Hatfield,  in  a  situation  which  rendered  it 
more  easy  for  them  to  obtain  all  the  subsequent  grants  of  coal 
which  have  constituted  their  profit  for  so  many  years,  and  which 
they  would  now  keep  to  themselves,  regardless,  entirely,  of  the 
original  agreement  with  Lee  and  Hemingway. 

Therefore  there  must  be  a  decree,  in  effect,  f6r  the  plaintiff,  as 
he  asks  it  by  his  bill.  I  do  not  know  that  it  is  absolutely  neces- 
sary that  there  should  be  a  decree  that  the  parties  shall  carry  all 
the  coal  which  they  get  from  the  other  collieries,  along  the  rail- 
way ;  because  the  object  of  the  agreement  will  be  sufficiently  an- 
swered by  having  a  decree  that  the  defendants  shall  pay  the  two 
pence  a  ton  for  all  coal  that  they  get  from  those  other  collieries: 
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and  it  struck  me,  upon  the  reconsideratioii  of  the  case,  that,  in 
effeet,  what  is  stipulated  by  the  articles  of  agreement  (notwith- 
standing it  is  clogged  with  machinery  about  the  mode  of  carrying 
the  coal)  is  nothing  more  than  saying  this:  "  you  shall  have  the 
right  of  making  the  railway  on  paying  six  guineas  a  year  for 
every  acre  of  land  taken  for  that  purpose,  and  a  certain  sum  per 
ton  upon  the  coal  that  you  may  get  from  the  Hatfield  colliery,  or 
from  any  other  collieries  within  the  township  of  Stanley-cum- 
Wrenthorpe."    That  is  the  substance  of  the  case. 

[*244]  *My  opinion,  therefore,  is,  that  there  must  be  a  decree^ 
in  substance,  for  the  plaintiff.  As  to  the  objection  that 
was  made,  that  the  prayer  asked  that  the  defendants  might  exe- 
cute a  coomterpart  of  a  lease  and  so  on,  that  is  mere  madiinery ; 
that  has  nothing  to  do  with  the  substance  of  the  case.  Of  course, 
I  cannot  order  the  defendants  to  take  a  lease  if  they  do  not  like 
to  do  so.  But  I  can  make  a  decree  which  will  insure  to  the 
plaintiff,  that  measure  of  justice  which,  in  my  opinion,  he  is  en- 
titled to  both  on  the  law  and  the  equity  of  the  case ;  and  there- 
fore the  decree  must  be  to  the  effect  that  the  defendants  are  bounds 
by  the  agreement  contained  in  the  articles,  to  pay  to  the  plain- 
tiff the  two  pence  per  ton. 

Declare  that  the  defendants  are  bound,  by  the  agreements,  pro- 
visions and  stipulations  contained  in  the  articles  of  agreement 
dated  the  27th  day  of  July,  1833,  on  the  part  of  J.  C.  Harter  and 
W.  Harter,  their  executors,  administrators  and  assigns :  and  de- 
dare  that  the  plaintiff  is  entitled  to  be  paid  the  tolls  or  whar&ge 
dues  in  the  said  agreement  mentioned,  for  or  in  respect  of  all  coal 
raised,  worked  or  gotten,  by  the  defendants  or  any  of  them,  for 
shipment  or  water  sale,  at  or  from  the  colliery  in  the  said  agree- 
ment mentioned,,  or  in  or  from  any  other  lands  or  grounds  in  the 
township  of  Stanley-cum- Wrenthorpe :  Eefer  it  to  the  master  to 
take  an  account  of  all  coals  which,  since  the  Slst  day  of  Decern* 
ber,  1839,  have  been  raised,  worked  or  gotten,  by  the  said  defend- 
ants or  any  of  them,  or  by  their  or  any  of  their  order,  &c.,  for 
shipment  or  water  sale,  at  or  from  any  of  the  collieries  in  the 
pleadings  mentioned,  situate  within  the  said  township,  &g.,  Sso. 
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♦Smyth  v.  Griffin.  [*245] 

Jurisdiciwn, — Void  Instrument — Delivery  up  of  Void  Instrument. 
Turpis  Contractus. — Demurrer. 

1842:  fth  December;  and  1843:  12th  January. 

The  plaintiff  cohabited  with  M.  S.,  a  married  woman;  and^  m  consideration  of  her 
agreeing  to  continue  to  cohabit  with  him,  he  executed  a  deed,  whereby,  "  ibr  the 
ooBsideratioo  therein  mentioned,"  he  granted,  to  a  trustee  for  her,  an  annuity,  to 
oonunenoe  on  his  death,  marriage,  or  withdrawing  his  protection  from  her;  and 
oovenanted  to  chaige  any  land  that  he  should  become  possessed  of;  with  the  an' 
nuity ;  and,  for  further  securing  the  annuity,  he  executed  a  bond,  in  the  penalty 
of  1,0001,  to  the  trustee,  and  gave  a  warrant  of  attorney  to  enter  up  judgment 
against  him  on  the  bond;  and  judgment  was  entered  up  against  him,  at  the  suit 
of  the  tmstees,  for  1,000^  and  costs.  Some  years  afterwards,  the  plaintiff 
nuuried ;  previously  to  which  he  had  put  an  end  to  his  intercourse  with  M.  S. ; 
and,  haying  been  adylsed  that  the  annuity  deed  and  collateral  securities,  which 
he  stated  to  hare  been  obtained  from  him  for  the  consideration  of  ftiture  cohabi- 
tation, were  not  binding  upon  him,  he  reflisedtopay  the  annuity.  In  oonsequenoe 
of  which,  M.  &,  in  tiie  trustee^s  name^  brought  an  action  against  hun  on  the  judg- 
'  ment  The  bill  prayed  the  annuity  deed  and  collateral  securities  might  be  de- 
dared  void,  and  be  delivered  up  to  be  cancelled,  and  that  the  trustee  might  enter 
up  satisfaction  on  the  judgment,  and  that  the  action  might  be  stayed.  The  trustee 
put  In  a  general  demurrer,  which  was  allowed. 

Thb  bill  Stated  that,  previously  to  1882,  the  plaintiff,  John 
Bowland  Smyth,  a  captain  in  the  82d  regiment  of  foot,  being  a 
very  young  man,  was  induced  to  take  Maria  Seller,  one  of  the 
defendants,  to  live  with  him  in  unlawful  cohabitation :  that  she 
was  then  a  married  woman ;  but  had,  previously  to  the  plaintifTs 
acquaintance  with  her,  separated  &om  her  husband,  who,  the 
plaintiff  believed,  was  since  dead:  that,  in  1882,  and  during  such 
cohabitation,  the  plaintiff  being  under  the  influence  of  Maria 
Seller,  was  prevailed  upon,  in  consideration  of  her  agreement  to 
continue  such  cohabitation  as  long  as  the  plaintiff  should  desire 
it,  and  as  an  inducement  to  her  to  do  so,  to  execute  an  indenture 
of  grant  of  certain  annuities  in  trust  for  her  and  her  daughter, 
ICaria  Smyth,  another  defendant :  that  the  indenture 
was  in  the  possession  of  Maria  Seller,  or  of  *Mr.  Richards,  [*246] 
her  attorney  in  the  action  after  mentioned;  and  the 

Vou  XIII.  14 


2«  CASES  IN  CHANOEEY. 

1842.--«mytli  y.  OtifiiL 

plaintiff  had  no  copy  and  was  unable  to  set  forth  the  purport 
thereof,  except  80  far  as  the  same  was  stated  in  a  memorial  re- 
gistered at  the  registry  office  in  Dublin.  The  bill  then  set  forth 
a  copy  of  the  memorial,  from  which  it  appeared  that  the  deed 
was  dated  the  7th  of  December,  1832,  and  was  made  between 
the  plaintiff  of  the  first  part,  the  defendant  Griffin,  of  the  second 
part,  Maria  Seller,  of  the  third  part,  and  Maria  Smyth,  who  was 
described  as  the  daughter  of  the  plaintiff  by  Maria  Seller,  an  in- 
£Emt,  of  the  fourth  part ;  and,  thereby,  the  plaintiff  for  the  con- 
sideration therein  mentioned,(a)  granted  to  Griffin,  his  heirs,  ex- 
ecutors, &c.,  two  annuities,  one  of  lOOZ.  and  the  other  of  60t,  to 
hold  the  annuity  of  lOOt  for  the  life  of  Maria  Seller,  and  the  same 
to  be  paid  quarterly,  on  every  1st  of  January,  &c,  the  first  pay- 
ment to  he  made  on  whichever  of  those  days  should  next  happen  afier 
the  death  or  marriage  of  the  plaintiffs  or  next  afier  he  should  have 
withdrawn  his  protection  from  Maria  Seller^  whichever  of  those 
events  should  first  happen ;  and  to  hold  the  annuity  of  50Z.  for 
the  life  of  Maria  Smyth,  and  the  same  to  be  paid  upon  the  same 
days  as  the  annuity  of  lOOZ.  was  made  payable,  the  first  payment 
thereof  to  commence  on  whichever  of  the  said  days  should  first 
happen  after  the  death  or  marriage  of  Maria  Seller,  or  upon  the 
cessation  of  the  payment  of  the  annuity  of  lOOi,  in  the  event  of 
her  continuing  to  reside  12  months  with  her  fiither,  or  in  the 
event  of  her  being  again  received  under  the  protection  of  her 
husband,  if  living :  and  the  deed  contained  a  covenant,  on  the 
part  of  the  plaintiff,  ihat^  whenever  he  should  become  possessed  of 

any  sufficient  landed  property^  he  would,  at  the  request 
[*247]     *of  Griffin,  his  executors,  Ac,  or  at  the  request  of  Maria 

Seller  or  Maria  Smyth,  as  the  case  might  be,  but  at  his 
own  expense,  charge  such  lands  with  tfie  annuities,  with  powers  of 
entry  and  distress.  The  bill  further  stated  that  the  plaintiff  was, 
also,  at  the  time  of  the  execution  of  the  deed,  and  for  the  same 
consideration,  prevailed  upon  to  give  his  bond  in  the  penalty  of 
1,000/.,  to  Griffin,  and  a  warrant  of  attorney  for  entering  up 
judgment,  in  one  of  the  courts  in  Ireland,  in  an  action  on  the 
bond,  for  further  securing  the  payment  of  the  annuities;  and,  on 

(a)  So  in  tbe  UH 
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the  12th  of  December,  1882,  judgment  was  enteied  up  against 
the  plaintiff  at  the  suit  c^  Qriffin,  in  the  Court  of  Exchequer  in 
Irehmd,  f<^  1,0002.  and  ooshs.  The  bill  then  stated  that  the  plain* 
tifiE^  in  pursuance  of  his  arrangement  with  Maria  Seller,  continued 
unlawfdlly  to  cohabit  with  her  for  a  considerable  time  after  the 
execution  of  the  annuity  deed ;  but,  in  1839,  he  married,  and| 
some  time  before  his  marriage,  put  an  end  to  his  intercourse  with 
her:  that  he  had  been  advised  and  submitted  that  the  annuity 
deed  and  collateral  securities,  which  were  obtained  £rom  h\m  for 
the  consideration  or  upon  the  understanding  of  future  cohabita* 
tion,  were  not  binding  upon  him ;  and,  accordingly,  he  had  lately 
refused  to  make  any  Airther  payment  under  the  same:  that 
Maria  Seller  had  lately  brought  an  action  against  the  plaintiff  in 
Griffln's  name,  in  the  Court  of  Exchequer  at  Westminster,  upon 
the  judgment  in  the  Court  of  Exchequer  in  Ireland :  that  the 
plaintiff  was  advised  that,  in  consequence  of  (he  form  of  the  oxAvon^ 
and iTiaamuch  aehe  could  notprodvux  the  annvdly  deed^  fie  could  not 
zafdy  flood  to  the  action  so  ae  to  raise  the  question  of  the  invaiidUy 
of  (he  deed  n,nd  colkUercU  securities^  for  the  judgment  of  a  court  of 
law :  that  Maria  Seller  and  Mana  Smyth  pretended  that 
the  deed  and  ^collateral  securities  were  a  good  charge,  [*248] 
in  equity,  upon  the  real  estates  which  the  plaintiff  then 
had  or  might  have,  and  threatened  that  they  would,  at  some  future 
time,  take  proceedings  thereupon  against  the  plaintiff's  said  estate : 
and  iJie  plaintiff  charged  that  the  deed  and  collateral  securities 
were  void  in  equity,  and  that  he  was  entitled  to  be  relieved  against 
them,  and  to  have  the  same  delivered  up  to  be  cancelled,  and  to 
have  the  action  stayed,  and  the  judgment  released  or  satis&ction 
thereof  entered  upon  the  records  of  the  Court  of  Exchequer  in 
Ireland :  that  no  s^plication  had  been  made,  to  Griffin,  to  give 
his  consent  to  the  use  of  his  name  in  the  action;  and  that  the 
same  was  brought  without  his  knowledge  or  consent;  and  that 
he  had  been,  for  some  years  past,  and  still  was  in  Canada. 

The  bill  prayed  that  the  annuity  deed  and  collateral  securities 
might  be  declared  to  be  wholly  void  in  equity;  and  that  the 
same  might  be  delivered  up  to  be  cancelled;  and  that  Griffin 
might  be  decreed  to  release  the  plaintiff  from  the  judgment,  or  to 
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enter  up  satififisiction  thereof  upon  the  records  of  the  Court  of  Ex- 
chequer in  Ireland ;  and  ihat  the  defendants  might,  in  the  mean- 
time, be  restrained  from  further  prosecuting  the  action,  and  from 
commencing  any  other  action,  against  the  plaintiff,  upon  the  an- 
nuity deed  and  collateral  securities ;  or,  if  the  court  should  be  of 
opinion  that  the  deed  and  collateral  securities  were  not  wholly 
void,  that  the  same  might  be  declared  to  be  void  so  fisur  as  they 
affected  to  secure  an  annuity  to  Maria  Seller ;  and  that  the  plain- 
tiff might  be  relieved  against  them  to  the  extent  of  such  an- 
nuity. 

The  defendant  Griffin  put  in  a  general  demurrer. 

[*249]  *Mr.  BeikeU  and  Mr.  Tripp  in  support  of  it :— The  ex- 
cuse which  the  plaintiff  alleges  for  bringing  this  matter 
into  a  court  of  equity,  namely  that  he  cannot  safely  plead  to  the 
action,  in  consequence  of  the  form  of  it,  and  because  he  cannot  pro- 
duce the  annuity  deed,  is  wholly  unfounded.  He  may  crave  oyer  of 
the  deed,  or  obtain  an  order  for  the  production  of  it,  from  a  judge 
at  chambers ;  or  he  may  subpoena  Mr.  Bichards  to  produce  it(a) 
Therefore,  if  the  annuity  deed  be  invalid,  its  invalidity  may  be 
tried  in  the  action.  If  the  deed  be  valid,  then,  of  course,  the 
bill  must  fail :  but,  if  it  be  invalid,  then,  if  the  invalidity  appears 
upon  the  fece  of  it,  a  bill  cannot  be  filed  to  have  it  delivered  up. 
Simpson  v.  Lord  Howden.{b) 

(a)  The  plamti£f  had  pleaded  to  the  action,  that,  before  and  at  the  time  of  exe- 
cuting the  warrant  of  attorney  and  annuity  deed,  Mtb.  Seller  Was  cohabiting  witii 
him  in  a  state  of  concubinage,  and  that  the  judgment  on  which  the  action  was 
brought,  was  recovered  and  entered  up,  by  nU  cUcU,  in  pursuance  of  the  warrant  of 
attorney ;  and  that  that  instrument  was  given  as  a  security  for  the  payment  of  a 
certain  annuity,  granted  by  an  indenture,  bearing  date  the  Yth  of  December,  1832, 
and  made  between  the  defendant,  &a  ;  (setting  forth  the  names  of  the  parties,  and 
the  contents  of  the  deed,  so  far  as  they  related  to  Mrs.  Seller's  annnity ;)  and  thai 
the  warrant  of  attorney  was  given,  and  the  annuity  deed  executed  by  him,  in  con- 
sideration of  Mrs.  Seller  continuing  so  to  cohabit  with  him,  and  for  no  other  consi- 
deration or  purpose  whatsoever;  and  that  the  judgment  was  so  entered  up  upon 
the  warrant  of  attorney,  for  the  purpose  of  securing  and  enforcing  the  payment  of 
the  annuity,  and  that  the  action  was  brought  in  respect  of  obtain  of  the  quarterly 
payments  of  the  annuity  being  in  arrear. 

(b)  3  Mylne  ft  Craig,  97. 
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Sappofiing,  however,  that  the  invaUdity  of  the  deed  does  not 
appear  upon  the  &ce  of  it ;   still  the  consideration 
*for  it,  and  all  the  circumstances  connected  with  it^  may    [*250] 
\)e  brought  before  a  court  of  law,  and  the  court  of  law 
may  decide  as  to  its  validity  or  invalidity.    K  that  be  so,  the 
plaintiff  has  no  right  to  seek  relief  in  a  court  of  equity. 

We  contend,  however,  that  the  deed  is  clearly  valid.  If  a 
man  makes  a  provision  for  a  woman,  in  order  to  induce  her 
either  to  commence  or  to  continue  an  illicit  intercourse  with 
him,  the  provision  is  void.  But,  in  the  present  case,  the  annuity 
was  not  to  be  payable  until  after  the  death  or  marriage  of  the 
plaintiff  or  after  he  should  have  withdrawn  his  protection  from 
Maria  Seller;  and,  therefore,  it  not  only  did  not  operate  as  an 
inducement  to  her  to  continue  her  connection  with  the  plaintiff; 
but  it  held  out  an  inducement  to  her  to  terminate  it.  The  case 
of  Oibson  V.  IHckiej{a)  is  almost  identically  the  same  as  the  pres- 
ent There  the  plaintiff  had  cohabited  with  the  defendant  for  a 
long  time ;  and,  during  the  continuance  of  the  connection  be- 
tween  them,  the  defendant  agreed  that,  in  case  they  should  sep- 
arate, he  would  allow  the  plaintiff  an  annuity  of  302,,  for  her 
life,  provided  she  should  continue  single  and  not  cohabit  with 
any  other  man.  The  parties  afterwards  separated ;  and,  the  de- 
fendant having  refused  to  pay  the  annuity,  the  plaintiff  brought 
an  action  agaikist  him  to  recover  the  arrears.  It  was  contended, 
for  the  defendant,  that  the  allowance  of  the  annuity  in  case  of 
separation,  was  by  way  of  inducement,  to  the  plaintiff,  to  con- 
tinue the  illicit  cohabitation.  But  the  court  held  that,  so  fiur 
from  its  being  an  inducement  to  her  to  continue  tiie  cohabitation, 
it  was  rather  an  inducement  to  separate.  The  deed  in 
this  case,  therefore,  would  have  been  unimpeachable,  *if  [*251] 
Maria  Seller  had  been  the  sole  object  of  it :  but  it  derives 
additional  validity  from  its  providing  also  for  the  issue  of  the 
illicit  connection  between  her  and  the  plaintiff. 

The  Yice-Ohancellob: — ^The  action  was  brought  on  the 

(a)3Mm.*BaL46a. 
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judgment  which  was  entered  up,  on  the  bond,  in  the  Covrt  of 
Exchequer  in  Ireland,  in  pursuance  of  the  warrant  of  atU^ney* 

Mr.  IVipp: — ^The  courts  of  law  consider  a  judgment  in  a  for- 
eign court,  to  be  oiHj prima  facie  evidence  of  a  debt:  and  a 
party  who  is  sued  upon  it,  is  at  liberty  to  plead  the  facts  which 
tend  to  show  the  illegality  of  the  consideration  for  it,  in  the  same 
manner  as  he  might  have  done  if  the  action  had  been  brought 
on  the  contract  itself. 

It  has  been  the  practice  of  this  court,  fix)m  the  earliest  period^ 
to  remain  neuter,  in  all  cases  where  the  parties  are  in  pari  delicto. 
If,  on  the  one  hand,  the  court  will  not  assist  the  woman  to  obtain 
the  provision  made  for  her  by  her  partner  in  guilt,  so,  on  the 
other  hand,  it  wiU  not  assist  the  man  to  defeat  the  provision 
which  he  has  made  for  the  woman.  BaUy  v.  Chesier,{a)  Whaky 
V.  Norionj{b)  MaUhew  v.  Hanburyy^c)  Franco  v.  JBoUon.{d) 

Mr.  Stttart  and  Mr.  Smyihe  in  support  of  the  bill : — ^In  oases 
like  the  present,  courts  of  equity  have  concurrent  jurisdiction 

with  courts  of  law.  Besides,  the  deed  in  this  case,  con- 
[*252]    tains,  not  only  a  grant  of  the  annuities  *to  Mrs.  Seller 

and  her  daughter,  but  also  an  executory  agreement,  on 
the  part  of  the  plaintiff. to  charge  those  annuities  on  any  landed 
property  that  the  plaintiff  might  thereafter  become  possessed  o£ 
Consequently  the  deed  makes  the  plaintiff  liable  in  equity  as 
well  as  at  law ;  and,  therefore,  a  court  of  equity  is  the  proper 
forum  to  relieve  him  fipom  ihe  provisions  of  the  deed.  In  Oray 
V.  Afaihias{e)  the  court  refused  to  order  a  bond  to  be  delivered 
up,  because  it  was  good  for  nothing  on  the  &ce  of  it,  and  a  piece 
of  waste  paper ;  but  the  executory  agreement,  to  which  we  have 
referred,  prevents  the  deed  in  this  case,  from  being  a  piece  of 
waste  paper,  and,  of  itself  entities  us  to  come  to  a  court  of  equity 
for  relief. 

(•)  5  Bear.  103.    Se*  note  at  ^  end  of  the 
(()  1  VerxL  482. 
(«:)  2  Vem.  181. 
^      (d)  3  Vea  368. 

(«)  6  Yes.  286;  aee  294. 
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1842.--Smyth  y.  Griffia 

The  bill  asks  that  the  deed  and  collateral  securities  may  be 
declared  to  be  void  in  toto;  but,  if  the  court  shall  be  of  opinion 
that  the  deed  is  not  wholly  void,  then  that  it  may  be  declared 
to  be  void,  so  fiur  as  it  purports  to  secure  an  annuity  to  Mrs.  Sel- 
ler. Supposing,  therefore,  that  the  court  should  hold  the  deed 
and  collateral  securities  to  be  good  with  respect  to  the  annuity 
secured  to  the  daughter,  still,  as  the  demurrer  is  to  the  whole 
bill,  it  must  be  overruled,  if  we  are  entitled  to  any  part  of  the 
relief  that  it  asks. 

K  the  action  in  this  case  had  been  brought  either  on  the  an- 
nuity  deed  or  on  the  bond,  the  plaintiJBF  would  have  had  a  defence 
to  it:  for  he  might  then  have  shown  the  illegality  of  the  con- 
sideration. But,  as  the  action  is  brought  on  the  foreign  judg- 
ment, and  as  a  judgment  is  evidence  of  the  debt,  he  has  no  means 
of  defending  himself  at  law.  In  Franco  v.  Bolton^  the  bill  was 
filed  after  a  verdict  at  law  had  been  obtained  upon  the 
bond,  *and  the  plaintiff  might  have  defended  himself  at  [*258] 
law;  and,  therefore,  the  demurrer  was  allowed.  In 
Oibaon  v.  Dickie^  the  provision  was  made  in  consequence  of  the 
parties  being  about  to  separate,  owing  to  the  differences  that  had 
arisen  between  them ;  and  the  defendant  had  received,  from  the 
plaintiff)  1082.  bank  stock  and  1002.  sterling.  Besides,  the  pro- 
vision was  made  upon  the  express  condition  that  the  defendant 
should,  thereafter,  live  sole  and  chaste.  That  case,  therefore,  is 
plainly  distinguishable  from  the  present 


Mr.  Smythe  said  that,  though  it  did  not  appear  from  the  bill 
what  consideration  was  expressed  in  the  deed,  yet  the  biU  alleged, 
and  it  was  evident  from  the  provisions  in  the  deed  as  to  the 
oommenoement  of  the  annuity,  that  it  was  given  as  an  induce- 
ment to  Mrs.  Seller,  to  continue  to  cohabit  with  the  plaintiff: 
and,  therefore,  the  illegality  of  the  consideration  sufficiently  ap- 
peared upon  the  bill.  He  observed  upon  the  circumstance  of 
the  bill  beiog  filed,  not  by  Mrs.  Seller  herself  but  by  her  trus- 
tee: and  he  relied  oa  Qray  v.  Maihias  as  preciselyin  point;  and 
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referred  to  Friend  v.  Hdrrison^ifl)  Ouinness  v.  (hrroU^Qi)  Don  v. 
Lippman^ic)  Ferguson  v.  Mahon^^d)  Walker  v.  Perhins^i^l)  and  1 
Storie  on  Eq.  242. 

Mr.  Jfe^S  replied. 

The  Vioe-Chancellor  : — ^Before  I  decide  tliis  case,  I  will 
read  over  Lord  Langdale's  judgment  in  BaUy  v.  Chester;  for  I 
should  be  sorry  to  do  anything  inconsistent  with  His  Lordship's 
decision  in  that  case. 


[*254]  *  January  12<A,— The  Vice-Chancellob  :(^)— It 
seems  to  me  to  be  plain,  upon  what  is  stated  in  the  bill, 
as  to  the  contents  of  the  annuity  deed,  the  bond  and  warrant  of 
attorney,  that,  upon  the  fece  of  them,  they  were  given  for  an  un- 
lawftd  purpose  and  would  be  held  void  at  law,  independently  of 
the  statement  made  by  the  plaintiff,  as  to  what  the  consideration 
really  was.  The  case,  therefore,  would,  as  to  them,  fall  within 
the  principle  adopted  by  Lord  Chancellor  Cottenham  in  Simpson 
V.  Lord  Howden. 

As  to  what  is  stated  with  respect  to  the  foreign  judgment,  the 
plaintiff  has  not  alleged,  and  I  collect  &om  what  passed  at  the 
hearing,  did  not  mean  to  aUege  that  the  judgment  was  entered 
up  in  pursuance  of  the  warrant  of  attorney.  Without  more  alle- 
gation than  I  find,  I  cannot  assume  that  it  was* so  entered  up. 
Kit  was  not  so  entered  up,  no  groimd  for  relief  j6x)m  that  judg- 
ment is  stated ;  and,  therefore,  none  can  be  given. 

The  executory  covenant  to  charge  the  plaintiff's  ftiture  land, 
does  not  make  the  plaintiff's  case  better ;  as  the  whole  instru- 
ment is  void  at  law. 

(a)  2  Cftrrington  A  Payne,  684. 

Qf)  1  Barn,  k  Adol  459. 

(c)  6  a  A  Fin.  1. 

(iQ  11  AdoL  &  EH  1*79. 

(e)  3  Btut.  1568. 

(^)  His  Honor  deliyered  a  written  Judgment,  of  whidh  ike  above  is  a  copj. 
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If  the  true  oonstructdon  of  what  is  stated  in  the  bxH,  as  to  the 
deed,  bond  and  warrant  of  attorney,  were  that  upon  the  jQeuse  of 
ihem,  they  were  not  given  for  an  unlawful  consideration,  then 
ihe  two  decisions  by  Lord  Langdale,  in  Batty  y.  Ches- 
ierj^fi)  are  exactly  applicable  *to  this  case,  where  the  [*255] 
bill  itself  alleges  the  unlawful  purpose ;  and  I  shall  fol- 
low them :  and,  therefore,  the  demurrer  must  be  allowed. ' 

(a)  There  were  two  deduons  \xj  Lord  Langdale,  in  BcMy  y .  Chesier^  one  on  a  de- 
murrer to  the  or^nal,  and  the  other  on  a  demurrer  to  the  amended  bill ;  but  neither 
of  them  was  reported  whe;^  tiie  demurrer  in  Smyth  y.  Cfriffin  was  argued.  One  of 
those  decisions  has  been  since  reported.  See  6  Beay.  103.  But  it  does  not  seem  to 
be  an  authority  kit  the  judgment  reported  aboye.  That  judgment^  howeyer,  was 
affirmed  by  the  Lord  Chancellor,  with  costs,  in  M.  T.  1844. 


Babned  v.  Laing. 
Ne  exeat  Regno. — Practice, 


1842:  8tii  December. 

A  writ  oi  ne  exMi,  granted,  though  not  prayed  for  by  the  bilL  ' 

Sharp  y.  Taylor,  reported  ante.  Vol.  XI,  p.  60,  obseryed  upon. 

Motion  to  discharge  for  irregularity,  a  writ  of  ne  eoceat  regno, 
which  had  been  granted  by  the  Vioe-Chancellor  on  the  16th  of 
February,  1841. 

The  original  bill  was  filed  in  August,  1840.  The  defendant 
put  in  his  answer,  which  the  plaintiff  excepted  to  for  insufficiency. 
The  exceptions  were  submitted  to ;  and,  on  the  20th  of  January, 
1841,  the  plaintiff  obtained  an  order  to  amend  and  for  the  de- 
fendant to  answer  the  amendments  and  exceptions  at  the  same 
time.  The  amended  biU  was  filed  on  the  9th  of  February,  1841 ; 
but  no  answer  was  put  in  to  it  when  the  writ  was  granted. 

One  of  the  affidavits  on  which  the  writ  had  been  obtained,  was 
made  by  the  plaintiff  who  deposed  that,  on  the  27th  of  January, 
1841,  he  first  discovered  and  was  informed,  and  he  verily  be- 
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lieved  that  the  defendant,  Laing,  was  about  to  leave  this  country 
on  a  voyage  to  Sydney  in  Australia,  as  master  of  the  ship  Hero. 

The  other  affidavit  was  made  by  a  clerk  to  the  plaintiff's 
[*256]    solicitors,  wjio  deposed  that,  on  the  12th  of  *February, 

1841,  he  went  on  board  the  Hero  in  the  London  docks, 
and  there  saw  the  defendant,  who  informed  him  (and  which  in- 
formation he  believed  to  be  true)  that  he,  Laing,  should  sail  for 
Sydney  about  the  25th  of  the  month. 

Mr.  WaJcefidd  and  Mr.  ElderUm^  in  support  of  the  motion  to 
discharge  the  writ,  said  that  the  writ  could  not  be  regularly 
granted  unless  it  was  prayed  for  by  the  original  bill  or  by  a  sup- 
plemental bill,  stating  the  fiw5ts  from  which  the  intention  of  the 
defendant  to  leave  the  kingdom  was  to  be  inferred,  if  those  facts 
had  occurred  subsequently  to  the  filing  of  the  original  bill. 
Sharp  V.  Tayhr.ip) 

Mr.  JBetheU  and  Mr.  Chandless,  for  the  plaintiff  said  that,  ia 
Sharp  V.  Taylor,  it  was  stated,  too  generally,  that  the  court  could 
not  grant  the  writ  unless  it  was  prayed  for  by  the  bill ;  besides, 
in  that  case,  the  plaintiff,  when  he  filed  his  original  bill,  knew 
that  the  defendant  intended  to  go  abroad.  They  cited  Afoore  v. 
SudsonjQi)  Beames'  Treatise  on  the  Writ,  p.  52,  and  the  following 

passage  from  Lord  Eldon's  judgment  in  OolUnson  v. :(c) 

"  When  this  prerogative  writ  came  to  be  applied  as  a  civil  pro- 
cess, it  would  have  been  an  extraordinary  exercise  of  jurisdiction 
to  refuse  it,  merely  as  not  prayed  in  a  stage  of  the  proceedings 
when  there  was  no  pretence  for  praying  it.  If,  when  the  bill 
was  filed,  the  defendant  did  not  intend  to  leave  the  kingdom,  it 
would  have  been  highly  improper  to  pray  the  writ.  A  ground* 
less  suggestion  that  the  defendant  means  to  abscond, 
[♦257]  would  press  too  harshly,  and  ♦would  also  operate  to 
create  the  very  mischief  which  the  court,  permitting  the 
motion  without  notice,  means  to  prevent.  The  omission  to  pray 
the  writ,  therefore,  forms  no  objection." 

(a)  Aflie,  YoL  XI,  p.  60.  (e)  18  Yet.  363. 

(b)  ICadd.  A;  Qeld.  218. 
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"""  lS48«^Banied  ▼.  Laing:. 

The  Vice-Chancbllob  : — ^In  this  case  the  amended  bill  was 
filed  on  the  9th  of  February ;  but  the  plaintiff  had  no  certain 
knowledge  that  the  defendant  intended  to  leave  the  kingdom^ 
until  the  12th  of  that  month ;  when  Laing,  himself,  declared  his 
intention  to  do  so :  and,  therefore,  when  the  writ  was  applied 
for,  I  thought  it  right  to  grant  it. 

If  there  had  been  in  this  case,  as  there  was  in  Sharp  v.  TayloTj 
a  series  of  &cts  leading  to  the  knowledge  of  the  defendant's  in- 
tention to  go  abroad,  all  of  which  happened  subsequently  to  the 
filing  of  the  original  bill  and  might  have  been  stated  by  way  of 
supplement,  they  ought  to  have  been  so  stated.  But  as  I  foimd 
that,  on  the  27th  of  January,  there  had  come  to  the  knowledge 
of  the  plaintiff,  not  a  state  of  facts  by  which  he  could  have  proved 
the  defendant's  tntention  to  go  abroad,  but  merely  such  informa* 
tion  as  induced  him  to  believe  that  the  defendant  intended  to  do 
so,  (and  which  belief,  if  it  had  been  stated  in  a  supplemental  bUl^ 
without  alleging  sufficient  grounds  for  it,  would  have  gone  for 
nothing,)  and  as  I  found  that  the  plaintiff  had  no  certain  knowl- 
edge of  the  defendant's  intention  to  leave  the  kingdom,  until  the 
12th  of  February,  which  was  after  the  amended  bill  was  filed,  it 
appeared  to  me  that  this  was  not  such  a  case  as  fell  within  the 
set  of  circumstances  alluded  to  in  Sharp  v.  Taylcr.  And  my 
opinion  is  that,  according  to  the  decisions  of  Lord  Eldon  and  Sir 
John  Leach  in  the  cases  cited,  this  writ  ought  not  to  be 
dischai^ed ;  and,  ^therefore,  I  shall  refuse  the  motion.  [*258] 
But  as  what  I  said  in  Sharp  v.  Tayhr^  is  stated  in  a 
general  way,  and  may  have  tended,  in  some  measure,  to  mislead 
those  who  advised  the  motion,  I  shall  refuse  it  without  costs. 
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1842.— Whitfield  v.  PrioMt 


Ex  Parte  Angell. 

Practice, — Infant —  Guardian. — Maintenance, 

1842:  9th  December. 

Order  made,  on  petition  without  sait,  for  a  reference  to  approve  of  a  goardlan  and 
maintenance  for  an  infant,  having  16021  a  year  arising  from  land. 

In  this  case  the  Vice-Chancellor  made  an  order,  on  a  petition 
without  suit,  referring  it  to  the  master  to  approve  of  a  guardian 
and  an  allowance  for  ^e  maintenance  of  an  infant,  who  had  a 
clear  income  of  one  hundred  and  Jifiy  pounds  a  year  arising  from 
Iand.{a) 

Mr.  Torriano  for  the  petitioner. 

(a)  See  In  re  Christie,  ante,  YoL  IX,  p.  643,  and  Ek  parte  Jfountfordf  16  Ye&  44IL 
See  ailae  Seton  on  Decreee,  278  el  seq. 


[*250]    *WHiTnELD  v.  Prickett. — ^Ex  Pabte  Brookb. 

Charging  Order. — DAior  and  Creditor. — Fund  in  Court. 
Jurisdiction. 

1842 :  9th  December.  • 

On  a  petition,  by  a  judgment  creditor  of  a  party  to  a  suit,  who  had  obtained  a  daarg- 
ing  order  on  a  fund  in  court,  to  which  the  partj  was  entitled,  the  court  refused 
to  order  the  ^d  to  bo  paid  to  the  petitioner,  without  the  party's  consent 

Brookes  having  got  a  judgment  for  400/.  in  an  action  in  the 
Court  of  Queen's  Bench  against  Whitfield,  obtained  an  order 
from  Lord  Denman,  C.  J.,  under  the  act  for  abolishing  arrest  on 
mesne  process  (1st  &  2d  Vict.  c.  110,  sect.  14,(ft)  charging  a  fund 

(h)  The  14th  section  enacts,  that  if  any  person  against  whom  any  judgment  shall 
have  been  entered  up  in  any  of  her  Majesty^s  superior  courts  at  Westminster,  shall 
have  any  government  stock,  funds  or  annuities,  or  ary  stock  or  cliares  o^  or  in  any 
public  company  in  England,  (whether  incorporated  or  not,)  standing  in  his  name  in 
bis  own  right)  or  in  the  name  of  any  person  in  Irust  for  him,  it  shall  be  lawfiil  for  • 
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in  the  Court  of  Chancery,  to  which  Whitfield  was  entitled,  with 
the  amonnt  of  the  judgment  debt ;  and  then  presented  a  petition 
in  the  cause,  stating  as  above,  and  praying  that  the  fund,  which 
amounted  to  1352*,  might  be  paid  to  him,  in  part  satisfaction  of 
the  debt  Whitfield  had  been  served  with  the  petition,  but  did 
not  appear. 

♦The  Vice-Chanoellob  said  that,  without  the  con*    [*260] 
sent  of  the  party  entitled  to  the  fiind,  lie  oould  not  make 
an  order,  on  petition,  for  payment  of  it  to  the  creditor :  and  that 
all  that  he  could  do,  was  to  make  a  stop  order  in  the  usual  terms. 

Mr.  Bigg  appeared  for  the  petitioner. 

judge  of  one  of  the  superior  oourta^  on  the  application  of  anjr  judgment  creditor,  to 
Older  that  such  stock,  ftinda,  annuities  or  shares,  or  such  of  them  or  such  part  there- 
of reepeotiTeljr,  as  he  shall  think  fit,  shall  stand  charged  with  the  payment  of  the 
amount  for  which  judgment  shall  have  been  so  recovered,  and  interest  thereon,  and 
sodi  order  shall  entitle  the  judgment  creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to,  if  such  charge  had  been  made  in  his  favor  by  the  judgment  debtor; 
provided  that  no  proceedings  shall  be  taken  to  have  the  benefit  of  such  charge,  until 
after  the  ezpimtion  of  six  calendar  months  from  the  date  of  such  order. 


In  Re  Wainewright.— Ex  Parte  Slade. 

Construction  of  S  d  ^  Will  IVj  c.  74. — Fines  and  Recoveries. — 
Protector  of  Settlement. 

1842:  9th  December. 

Wh^e  the  tenant  for  life  is  a  married  woman,  whose  husband  has  been  convicted  of 

felony,  the  Ck>urt  of  Chancery  is  the  protector  of  the  settlement,  though  the  life 

estate  is  not  her  separate  property. 

The  petition  in  this  matter,  reported  anie^  Vol,  XI,  page  352, 
was  heard  on  this  day,  when  the  Vice-Chancellor  refused  the  ap- 
plication. The  Lord  Chancellor,  however,  on  a  petition  being 
presented  to  him  by  way  of  appeal,  differed  from  his  Honor,  and 
granted  the  application,  (a) 

(«)  See  1  Fhmipe*  Rep.  358.  ;     ■ 
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1842^— Walah  v.  OladBtone. 


*  Walsh  v..  Gladstone.  [*261] 

Sevocalion. — Legacy. — WilL — Oonstruehon. 

1842 :  16t1i  December. 

Testator  drew  two  checks,  od  his  banker,  in  favor  of  two  of  his  servant^  and  de> 
liverod  tliem  to  the  ser>*aut8^  with  du<ections.  to  present  them  after  his  death. 
.  About  a  yoar  afterwards,  he  made  a  testamentaty  instrument,  by  which,  after 
giYmg  legacies  to  different  persons^  and  an  annuity  to  eadi  of  the  two  senrants^  he 
bequeathed  the  residue  of  his  personal  estate  to  A*  B.,  and  revoked  any  former 
will  or  codicil  by  him  made,  and  declared  that  instrument  to  be  his  last  wiU.  The 
tlirce  paper  writings  were  admitted  to  pirate,  as  constituting  together  the  testa- 
tor^s  last  wiU.  Hold  tliat,  though  the  Court  of  Chancery  was  bound  to  consider 
the  amounts  of  tiio  checks  as  legacies,  they  were  revdced  by  fbo  subsequent  in- 
strument 

C.  B.  Blundell,  Esq.,  the  testator  in  the  cause,  some  time  be* 
fore  his  death,  delivered  to  his  butler,  WilHam  Hall,  two  sealed 
packets  addressed  to  his  bankei's,  with  directions  to  retain  them 
until  afler  his  death,  and  then  to  present  them  at  the  banking- 
house.  On  one  of  the  packets  was  written :  "  to  be  delivezed 
by  William  Hall;"  on  the  other:  "to  be  delivered  by  Ami 
Harris,  of  Ince."  Shortly  after  the  testator's  death,  the  packets 
were  delivered  to  the  defendant,  the  executor,  by  William  Hall, 
and  were  opened,  in  his  presence,  at  the  banking-house.  One  of 
the  packets  was  found  to  contain  a  check  in  these  terms : 

"Liverpool,  Sq)L  11th,  1888. 
'Messrs.  Arthur  Heywood,  Sons  &  Company,  on  demand, 
pay  William  Hall,  of  Ince,  butler,  of  this  place,  500t 

"Chablks  Blundell." 

In  the  other  there  was  a  similar  check,  in  fevor  of  Ann  Harris, 
for  300/. 

In  November,  1884,  the  testator  made  a  testamentary  instru- 
ment) by  which,  after  giving  several  legacies  and  annuities,  and, 
amongst  them,  an  annuity  of  2002.  a  year  to  William  Hall,  and 

another  of  60t  a  year  to  Ann  Harris,  for  their  respective 
[*262]    lives,  he  proceeded  thus :   *"  and  subject  as  aforesaid, 

and  except  as  hereinafter  mentioned,  I  give  and  be- 
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queath  all  the  residue  and  remainder  of  my  personal  estate  and 
efiEbcts  whatsoever  and  wheresoever,  nnto,"  &c.,  (naming  his  red- 
duaiy  legatee&)  The  only  disposition  contained  in  the  subse- 
quent part  of  the  will,  consisted  of  certain  legacies  to  his  execu- 
tors on  condition  of  their  accepting  the  office.  Then  followed 
this  clause:  "and,  lastly,  /  do  hereby  revoke  any  former  tvill  or 
codicil  by  me  at  any  time  made  and  declare  this  to  be  my  last 
will  and  testament" 

The  Ecclesiastical  Court  admitted  the  last  mentioned  instru- 
ment and  the  two  checks  to  probate :  "  as  the  last  will  and  tes- 
tament of  the  testator  contained  in  the  paper  writings  marked  A., 
B.  and  C.  f  B.  and  C.  being  the  checks — ^that  is,  it  considered  the 
instrument  of  November,  1834,  and  the  two  checks,  as  constitu- 
ting together  the  testator's  wilL 

On  the  hearing  of  a  petition  in  the  cause,  presented  by  the 
residuary  legatees,  the  question  was,  whether  William  Hall  and 
Ann  Harris  were  entitled  to  be  paid  the  amount  of  the  checks 
drawn  in  their  favor  respectively,  in  addition  to  the  annuities, 
or  whether  they  were  entitled  to  the  annuities  only. 

Mr.  l^uart  and  Mr.  Fleming^  for  the  petitioners,  said  that  the 
Ecclesiastical  Court,  by  admitting  the  checks  to  probate,  had  de- 
cided nothing  more  than  that  they  were  of  a  testamentary  nature ; 
and  that  it  was  the  province  of  the  Court  of  Chancery  to  deter- 
mine not  only  as  to  their  construction  or  effect,  but  also  whether 
any  effect  at  all  ought  to  be  given  to  them  :{a)  that  it 
had  *been  decided  that  effect  could  not  be  given  to  a  [*268] 
check  as  a  donatio  mortis  causa^  nor  could  it  take  effect* 
aa  a  gift  inter  vivos  ;  for  it  was  merely  an  authority,  to  the  banker 
on  whom  it  was  drawn,  to  pay  the  sum  mentioned  in  it,  and  that 
authority  was  revoked  by  the  death  of  the  drawer ;  that  it  was 
im|X)S8ible  to  read  the  paper  writing  marked  A.,  without  coming 

(fL)  In  Gcmkr  y.  StandenoirM^  (2  Cox,  16,)  Sir  Lloyd  Kenyon,  M.  R,  said  that  the 
codidl  in  that  case,  having  been  proved  in  the  Spiritual  Court,  he  was  bound  to  re- 
ceive it  as  a  testamentary  paper;  but,  having  so  done,  this  court  was  tocoostrue  it 
The  construction  which  his  Honor  nut  upon  the  codicil,  was  that  it  operated  nothing. 


263  CASES  m  CHANCERY.  . 

1842.--Wal8h  y.  Gladstono. 

to  the  conclusion  that  the  testator  intended  it  to  contain  the  final 
disposition  of  his  property,  and  that  the  annuities  mentioned  in 
it  were  the  only  provision  which  the  claimants  were  to  hare ; 
and,  therefore,  the  court  must  hold  that  those  annuities  were 
substitutional  for  the  amounts  of  the  checks.  MiUer  v.  Milkr  ,^0) 
Barclay  v.  Wainwright  ;{b)  Campbell  y.  Lord  Radnor  ;{c)  AiUymey- 
General  v.  Harley  ;{d)  Fraser  v.  Byng;{e)  Hemming  v.  ffwr- 
rei/]{g)  Duke  of  SU  Albans  v.  Beauckrk  ;(h)  Bryson  v.  Broum" 
rigg;{i)  Hdwards  v.  Jones  ;{k)  Ward  v.  Turner , if)  Tate  v. 
Hilhert  ,im)  Jones  v.  Selby  ;(n)  Oooie  v.  Boyd.{o) 

Mr.  Roupell  and  Mr.  RoU,  for  the  respondents,  said  that,  as  the 
Ecclesiastical  Court  had  admitted  the  checks  to  probate,  the 
Court  of  Chancery  was  botmd  to  consider  them,  not  as 
[*264]  orders  for  the  payment  of  money,  but  *as  testamentary 
instruments  bequeathing  the  sums  mentioned  in  them, 
and  as  forming,  together  with  the  instrument  of  November,  1884, 
the  last  will  of  the  testator:  that  the  revocation  clause  in  that 
instrument,  coxdd  not  be  held  to  apply  to  the  checks ;  because 
that  clause,  being  a  revocation  oi former  wills  and  codicils,  could 
not  affect  papers  which  had  been  decided,  by  the  only  compe- 
tent tribunal,  to  be  subsisting  parts  of  the  will.  Besides,  the 
Ecclesiastical  Court  never  admitted,  to  probate,  instruments  that 
were  whoDy  revoked ;  and,  for  that  reason  alone,  the  Court  of 
Chancery  was  precluded  from  considering  the  checks  as  revoked. 

They  cited  Lawson  v.  Lawson,(j))  Denny  v.  BarUm^ig)  and 
Meihuen  v.  Meihuen.{r) 

The  Vice-Chancellor  : — ^It  appears  to  me  that,  whatevOT 
jurisdiction  the  Ecclesiastical  Court  may  assume  to  itself  as  to 

(a)  3  p.  W.  366.  (jk)  1  Myl.  ft  Cr.  226. 

(6)  3  Ves.  462.  (f)  2  Vez.  431. 

(c)  1  Bit).  0.  0.  271.  (m)  4  Bro.  G  0.  286,  A  2  Ves.  jun.  Ill, 

(d)  4  Madd.  2&3.  (n)  Prec.  Ch.  300. 
(c)  1  Ruas.  ft  MyL  00.  (a)  2  Bro.  0.  C.  621. 
(g)  2  Sim.  ft  Stu.  311.  (p)  1  P.  W.  441. 

(h)  2  Atk.  636.  (9)  2  Phillim.  676. 

(i)  9  Vea  1.  (r)  Ibid.  416. 


CASES  IN  CHANCERY.  264 

1842.— Sldpworth  t.  Wefltdeld. 

the  constmctioii  of  testamentary  papers,  anything  it  has  done  in 
the  way  of  construction  does  not  bind  this  court  For  the  pur- 
pose of  admitting  the  papers  B.  and  C.  to  probate,  that  court  has, 
to  a  certain  extent,  taken  on  itself  the  jurisdiction  of  construction. 
But,  when  that  court  has  admitted  certain  instruments  as  form- 
ing together  the  will,  the  question  still  arises,  on  the  whole  of 
them  taken  together,  what  is  to  be  the  construction  of  the  will. 

From  the  probate,  it  appears  that  the  two  papers  B.  and  C.  are 
put  last  That  I  consider  to  be  quite  immaterial.  They  were 
dated  in  September,  1888  ;  and  I  am  bound,  by  the  decision  of 
the  Ecclesiastical  Court,  to  consider  them  as  part  of  the 
will.  Then  I  find  that  *there  are  the  two  papers  dated  [*265] 
in  September,  1833,  and  a  subsequent  instn^ent,  dated 
in  November,  1834,  which  commences  with  declaring  that  it  is 
the  last  will  of  the  testator,  and  which  proceeds  to  give  annuities 
to  William  Hall  and  Ann^Harris,  without  any  reference  to  their 
having  been  before  mentioned.  Then  there  is  a  general  residu- 
ary bequest,  and,  afterwards,  an  express  revocation  of  all  former 
wills  and  codicils.  My  opinion,  therefore,  sitting  in  a  court  of 
Gonstruction,  is,  that  the  bequests  made  by  the  papers  B.  and  C, 
are  revoked  by  £he  paper  A. 

Affirmed  by  the  Lord  Chancellor.    See  1  Phillips'  Bep.  294. 


Skipwobth  v.  Westfield. — ^Westfield  V,  Skipworth. 
New  Orders, — Bill  of  Discovery. — Costs. — Cross  Bill, — Practice. 

1842 :  22d  and  23d  Becembe.. 

The  diacretion  given  to  the  ooart,  by  the  4l8t  order  of  Augast,  1841,  as  to  the  costs 
of  a  cross  bill  of  discovery,  cannot  be  exercised  before  the  hearing  of  the  original 
suit,  although  the  plaintiff  in  it  dismisses  his  bill  immediately  after  putting  in  his 
'  to  the  cross  bi]L(l) 


(1)  The  Lord  Chancellor  on  appeal  held  that  the  defendant  to  the  cross  bOl  had 
VOL.XIIL  16 
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Thb  bill  in  the  second  suit  was  a  cross  bill  for  discoreij  only, 
in  aid  of  the  defence  to  the  first  suit.  Skipworth  put  in  his  an- 
swer to  the  cross  bill  and  then  dismissed  his  own  bilL 

Mr.  W.  M.  James,  for  Westfield,  now  moved  that  Skipwortih 
might  be  ordered  to  pay  the  costs  of  the  cross  suit  He  said  that 
the  41st  order  of  August,  1841,  directed  that,  where  a  defendant 
files  a  cross  bill  against  the  plaintiff  for  discovery  only,  the  costs 
of  such  bill  and  of  the  answer  thereto,  shall  be,  in  the  discretion 
of  the  court,  at  the  hearing  of  the  original  cause ;  and  that  the 
plaintiff  in  the  original  suit  ought  not  to  be  allowed,  by  diamifls- 
ing  his  bill  (which  was  hia  own  act)  to  deprive  the  defendant  of 

the  benefit  of  the  order:  that  the  order  ought  to  be 
[*266]    *liberally  construed,  so  as  to  make  the  remedy  oo-ex« 

tensive  with  the  mischief  intended  to  be  guarded  against; 
and  that  the  court  ought  to  exercise  the  discretion  given  to  it  by 
the  order,  whenever  the  circumstanced  of  the  case  required  it  to 
be  exercised. 

Mr.  SvdeboUoTn  said  that  the  court  had  no  jurisdiction  to  alter 
the  long  established  rule  as  to  the  costs  of  a  discovery  suit^  far- 
ther than  it  was  altered  by  the  new  order. 

Thb  Yics>^ham?sllob  : — ^If  the  new  order  had  intended  to 
give  the  court  a  discretion,  generally,  as  to  the  costs  of  a  cross 
bill  of  discovery,  it  would  have  concluded  in  these  words :  "  at 
the  hearing  of  the  original  cause,  or  othenmaeJ^  But,  as  it  now 
stands,  I  am  of  opinion  that  the  court  cannot  exercise  any  dis- 
cretion as  to  the  costs,  except  at  the  hearing  of  the  original 
cause :  and,  therefore,  I  must  refuse  the  motion,  but  without 
costs;  aait  is  the  first  time  that  the  question  has  arisen  on  the 
order. 

aright  tobepaidhisoootaof  theanswer b7thepkmtifl;aooordiiigtolheo^ 
tice.    IPhHSfT. 
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[*267]  *Tehpleman  «•  WABRmoroK. 

Will — Construeiion, —  Vesting  and  Divesting^ 

1842;  23d  December. 

Teetetrix  bequeethed  the  residae  of  ker  ftmded  properly,  ba  trost  Ibr  her  rneoe  for 
W^  and,  after  her  deaith,  to  be  eqaaHj  divided  amongst,  all  her  children,  whether 
eatm  xsir  daoghten;  share  and  share  alike^  in  case  it  shoold  happen  that  thwe 
me  but  one  <^iild  at  the  nieoe's  death,  then  to  go  to  that  one  only  child ;  and  is 
caae  of  fiulure  of  issae,  to  go  aathe  niece  should  appcMnt  by  her  will.  The  niece 
had  eleven  children;  three  of  whom  died  in  her  lifetime.  Held  that  all  the  chil- 
dren took  vested  interest,  and,  as  more  than  one  survived  their  mother,  there  was 
BO  divestfegof  interestSL 

Elizabbth  Panton  made  her  will  dated  the  2d  of  July,  1804, 
and  which  waa,  partly,  in  the  following  words:  "  Having  agreed 
witii'Hanmer  Warrington,  at  the  time  of  his  marriage,  to  allow 
him  2002.  a  year,  for  the  joint  lives  of  him  and  his  wife,  till  suoh 
time  as  4^0002.  was  vested  in  stocks,  for  which  Lieutenant^Colonel . 
James  Hay  and  David  Pryce,  Esq.,  were  trustees,  I  therefore 
give  and  bequeath,  to  the  said  Lieutenant-Colonel  James  Hay 
and  David  Pryce,  Esq.,  4,0002L  in  trust  to  be  vested  in  the  fimds 
for  Uie  jpint  lives  of  Hanmer  and  Jane  Eliza  Warrington,  or  the 
survivor  of  them,  and,  after  their  death,  to  be  equally  divided  among 
qU  ikAt  childreHy  share  and  share  aUheJ^^  The  testatrix  then  gave . 
several  pecuni^ury  l^ades,  and  appointed  Peter  Templeman,  Esq., 
sole  executor  of  her  will,  and  then  proceeded  as  follows :  "  And 
I  hereby  give  and  bequeath,  to  my  said  executor,  Peter  Temple- 
man,  Esq^  all  the  money  in  the  funds  over  which  I  have  a  dis- 
posing power,  either  South  Sea  stock,  bank  stock,  annuities,  or 
any  other  government  securities,  in  trust  for  the  following  pur- 
poses, (that  is  to  say,)  first  to  pay  all  my  just  debts :  and,  all  that 
remains  afterwards,  I  give  to  the  said  Peter  Templeman,  Esq., 
upon  larust  for  the  following  purposes,  (that  is  to  say,)  upon 
tnut(a)  to  Hanmer  Geoige  Warrington,  eldest  son  of  Jane  Eliza 
Warrington,  l,500i,  and  to  every  other  child  of  the  said 
Jane  Eliza  Warrington,  whether  son  or  daughter,  *that  [^268] 
shall  be  living  at  the  time  of  my  decease^  or  bom  with- 
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in  one  year  after,  800Z. :  whict  money  I  desire  my  said  executor 
to  vest  or  place  in  the  fiinds  for  the  benefit  of  the  said  children, 
hereby  empowering  him  ta  lay  out  any  part  he  thinks  proper  for 
any  of  the  children  during  their  minority  or  for  their  «lucation : 
all  that  remains  after  paying  the  above  debts  and  legacies,  I  give 
to  the  said  Peter  Templeman,  Esq.,  upon  trust  to  pay  the  divi- 
dends, as  they  become  due,  to  Jane  Eliza  Warrington,  wife  to 
Hanmer  Warrington,  for  her  sole  and.  separate  use,  and  not  sub- 
ject to  the  control,  debte,  or  engagements  of  her  present  or  any 
fature  husband,  and  her  receipt  alone  to  be  a  sufBcient  discharge 
to  my  executor  for  the  same :  I  further  will  and  desire  that  all 
my  property  in  the  funds  which  I  have  hereby  given  to  my 
Mend  and  cousin,  Jane  Eliza  Warrington,  for  her  life,  may,  ci/fer 
her  deaihf  be  equaUy  divided  amongst  cdl  her  children,  whether  sons 
or  daughters,  share  and  share  alike.  In  case  it  should  happen  thai 
there  is  hut  one  child  at  the  time  of  {he  decease  of  (he  said  Jane  Eliza 
Warrington,  then  to  goto  thai  one  only  child:  and,  in  case  of  failure 
ofissve,  to  go  as  she,  the  said  Jane  Eliza  Warrington,  notunthstand- 
ing  her  coverture,  shaU,  by  her  last  vnU  and  testament,  direct^ 

The  testatrix  died  in  June,  1805,  leaving  Mr.  and  Mrs.  War- 
rington her  surviving.  Mrs.  Warrington  had  eleven  children, 
four  of  whom  were  bom  before  and  were  living  at  the  testatrix's 
death ;  the  others  were  bom  afterwards.  Three  of  the  children 
died  in  their  mother's  lifetime.    The  mother  died  in  July,  1841. 

The  question  was,  whether  the  personal  representatives  of  the 
three  deceased  children  were  entitled  to  share  in  the  re- 

[*269]  sidue  of  the  testatrix's  stock,  after  payment  of  her  *debt8 
and  legacies,  eqiially  with  the  surviving  children ;  or 

whether  the  latter  were  entitled  to  the  whole  of  the  residue. 

Mr.  BetheU,  Mr.  Schomberg  and  Mr.  Bagshawe,  for  the  personal 
representatives  of  the  deceased  children : — ^It  will  be  said,  by  the 
counsel  for  the  surviving  children,  that  the  testatrix  intended 
those  children  only  who  should  survive  Mrs.  Warrington,  to 
take  the  residue  of  her  funded  property.  It  is  clear  that  afl  the 
children  take  vested  interests  under  the  trusts  declared  of  ibe 
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4,000^ :  for,  on  the  death  of  the  survivor  of  Mr.  and  Mrs.  War- 
rington, that  warn  is  to  be  equally  divided  amongst  aU  their  chil- 
dren, share  and  share  alike:  and  the  trust  of  the  residuary 
funded  property  in  &vor  of  the  children,  is  expressed  in  the 
same  words.  The  question  then  is  whether,  under  the  conclu- 
ding words  of  the  will,  the  interest  of  the  children  were  liable  to 
be  divested  on  their  dying  in  the  lifetime  of  their  mother.  Now 
it  is  a  well  established  rule  of  this  court,  not  to  give  to  a  divest- 
ing clause,  a  more  extensive  meaning  than  it  strictly  bears ;  but, 
where  it  is  to  take  effect  on  the  happening  of  a  particular  con- 
tingency,* to  confine  its  operation  to  the  happening  of  that  con- 
tingency. In  this  case,  the  contingency  contemplated  by  the  tes- 
tatrix, of  there  being  only  one  child  living  at  the  mother's  death, 
has  not  happened.  And,  therefore,  the  divesting  which  was  to 
take  place  on  the  happening  of  that  event  and  of  that  event  only, 
has  not  taken  place.  It  is  a  universal  rule,  in  construing  writ- 
ten instruments  of  every  description,  to  adhere  to  what  is  ex- 
pressed, and  not  to  be  wise  beyond  what  is  written.  If  the 
fiamer  of  an  instrument  has  expressed  a  certain  inten- 
tion on  the  happening  of  a  certain  event,  *it  would  be  a  [*270] 
violation  both  of  common  justice  and  of  common  sense 
to  say  that  she  had  the  same  intention  on  the  happening  of  a 
different  event.  Smtther  v.  Willock(fl)  Sturgesa  v.  Pear8on,{b) 
Hulme  V.  Hulme^ic)  WhiUeU  v.  Ihidin.{d) 

Mr.  Bagahatoe  relied  on  Skey  v.  Bamea.ie)  He  referred  also 
to  Boebuck  v.  Dean^ig)  and  Brovme  v.  Lord  Kenyon.{h) 

Mr.  Wdkefidi  and  Mr.  Weld  for  tbe  surviving  children  of 
Mrs.  Warrington,  said  that  there  was  no  gift  to  the  children,  un- 
til the  period  of  division,  which  was  the  death  of  their  mother ; 
and,  therefore,  none  of  them  could  take  any  interest  in  her  life- 
time. 

Mr.  Mylne  and  Mr.  WinterboUom  appeared  for  other  partiea. 

(a)  9  Ves.  233.  («)  3  Mer.  335. 

<&)  4  Kadd.  411  (g)  2  Ves.  jun.  2(56. 

<e)  ^nle,  VoL  IX,  p.  044.  ^^)  A  Hadd.  410. 

^4  2JBG.aiWiak.23;9. 
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The  Vioe-Chanoellob  :— It  is  quite  plain  tliat  idl  the  chil- 
dren of  Mx.  and  Mrs.  Wamngton,  take  vested  interests  in  the 
4,000/.,  under  the  first  danse  in  the  will.  The  words  of  the  last 
clause,  are  the  same  as  the  words  of  the  firat,  down  to  "  shaze 
and  share  aUke :"  and,  ^erefore,  in  the  first  instance,  vested  in- 
terests are  given  to  the  children  by  that  last  dause.  Then  the 
rule  is  not  to  ii^port  into  an  instrument,  more  of  contingency 
than  is  expressed  in  it ;  and  as  the  event  which  the  testatrix 
contemplated,  namely,  that  there  might  be  only  one  child  living 

at  the  death  of  her  niece,  has  not  happened,  I  am  of  opin- 
[^271]    ion  ^that  the  vested  interests  which  the  children  took, 

were  not  divested  by  their  dying  in  the  lifetime  of  their 
mother.  The  trust  fund,  therefore,  must  be  divided  into  eleven 
parts,  one  of  which  mi^st  be  transferred  to  the  personal  represen- 
tatives of  each  of  the  deceased  children,  as  well  as  to  eaohof  the 
surviving  children. 

The  case  of  Shey  v.  Barries  is  clearly  in  point 


LoBD  Bratbrooee  v.  Mebsdhh. 

Stamp, — AssignmerU. — Order  for  Payment  of  Money. 

1842 :  16th  NoTomber.     1843 :  12th  January. 

The  interest  of  a  Bom,  aeoured  by  a  mortgage  of  tithes,  being  in  arrear,  the  mort- 
gagor wrote  and  gaye,  to  the  mortgagee,  a  letter  to  the  leasee  of  the  tithea,  de- 
aiiing  him  to  pay  the  som  in  ^orear,  to  the  mortgagee,  and  to  ehaige  it  to  the 
mortgagor,  in  settling  for  the  tithes  of  the  current  year.  The  mortgagor  sent  the 
letter  to  the  lessee^  who  undertook  to  pay  the  amount  within  a  certain  time.  The 
payment,  however,  was  never  made.  Held  that  the  letter  was  not  an  assignment 
in  equity,  to  the  mortgagee,  of  a  debt  due  from  the  leasee  to  the  mortgagor,  bat 
was  an  order  for  payment  of  money,  which  could  not  be  enforced,  because  it  was 
not  stamped. 

In  April,  1882,  Lord  Kensington,  being  seised  in  fee  of  lands 
in  Middlesex  and  lessee,  for  certain  lives,  of  the  rectory  of  Llam- 
bister  in  Hadnorshire,  mortgaged  the  lands  and  rectory  to  the 
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ptuntifft,  to  seonre  60,00021  and  interest ;  and  Messrs.  Heptin* 
«tall  and  Whitt^er  were  appointed  receivers  of  the  rents  of  the 
mortgaged  premises.  Whittaker  received  the  rents  of  the  Mid- 
dlesex estates ;  and  thereout,  paid  the  interest  of  the  60,0007.  • 
but  neither  he  nor  Heptinstall  acted  as  receiver  of  the  Radnor- 
shire estates.  The  defendant  was  in  possession  of  those  estates, 
as  tenant  to  Lord  Kensington,  at  the  rent  of  1,060Z.  under  an 
agreement  for  a  lease  dated  subsequently  to  the  mortgage.  The 
bill,  however,  represented  that  the  agreement  had  been  put  an 
end  to,  and  that  the  defendant  was  no  longer  in  posses- 
sion *of  the  rectory  as  tenant  to  Lord  Kensington,  but  [*272] 
that  he  received  the  profits  of  it  as  his  Lordship's  agent 
or  receiver. 

In  1838,  Lord  Kensington  made  a  further  charge  on  the  mort- 
gaged premises,  for  securing  a  further  sum  which  the  plaintiff 
had  advanced  to  him :  and  the  rents  of  the  Middlesex  estates 
having  thereby,  become  insufficient  to  pay  the  interest  of  the 
sums  secured,  the  plaintifQ^  obtained  from  Lord  Kensington,  a 
written  order,  requiring  Meredith  to  pay  7002L  to  Messrs.  Howe, 
Whittaker  and  Tatham,  their  solicitors.  The  order  was  dated 
the  20th  November,  1838,  and  was  as  follows :  ''  Please  to  remit 
to  Messrs.  Howe,  Whittaker  and  Tatham,  7001,  and  charge  it  in 
the  account  with  me,  in  settling  for  the  present  year's  tithes  of  the 
rectory  of  Llambist^r.— Yours,  &c.,  Kensington."  Whittaker 
enclosed  the  order  in  a  letter  to  Meredith,  in  which  he  gave  the 
latter  notice  of  the  mortgage  and  further  charge,  and  of  the  ap- 
pointment of  himself  and  Heptinstall  to  be  receivers  of  the  prop- 
eaty,  and  added  that  if  the  order  was  complied  with,  they  would 
not  enter  into  the  immediate  receipt  of  the  profits  of  the  rectory. 
On  the  lat  of  December,  Meredith  wrote  in  answer,  that  he  was 
not  then  prepared,  but  would  try  to  remit  the  700L  in  the  course 
of  nine  days,  when  he  hoped  to  be  able  to  arrange  matters  to  the 
satis&ction  of  all  parties.  He  did  not,  however,  make  the  remit- 
tance ;  but  the  plaintiffii,  in  consequence  of  his  promise  to  do  so, 
suffered  him  to  remain  in  the  receipt  of  the  profits  of  the  rectory; 
and  he  had  received  the  same  to  the  amount  of  1,600^. 
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The  bill  prayed  for  an  account  of  all  the  sums  received  by 
Meredith,  in  respect  of  the  rectory,  since  the  Ist  of  De- 
[*27S]    cember,  *1838 ;  and  that  the  plaintiffis  might  be  declared 
to  be  entitled  to  be  paid  the  700Z.  thereout 

Mr.  Bethell  and  Mr.  BomiUy,  for  the  plaintiff  said  that  it  was 
of  no  importance  whether  Meredith  was  tenant  or  receiver  of 
the  rectory ;  he  was  iadebted  to  Lord  Kensington  to  a  greater 
amount  than  700Z. ;  and  that  Lord  Keilsington's  letter,  though 
unstamped,  was  valid  as  an  assignment  in  equity  of  part  of  the 
debt.  Bow  v.  Dawson  ;{a)  Ex  parte  Alderson  ;{b)  Lett  v.  Morris  ;{c) 
JSx parte  South, id)  TihbeisY.  Oeorge.{e) 

Mr.  Anderdon  and  Mr.  James  Parker^  for  Meredith,  said  that 
Lord  Kensington's  letter  was  nothing  more  than  an  order  for 
payment  of  money,  and,  as  such,  it  ought  to  have  been  stamped, 
according  to  55  Geo.  Ill,  c.  184 :  that  Meredith's  letter  to  Whilr 
taker  could  not  be  construed  into  a  promise  to  pay  the  TOOL ; 
and,  if  it  could,  there  was  no  consideration  for  the  promise. 
Emlyy,  Collins  ;{e)  Butts  v.  Swann;{g)  Firbank  v.  BeU.{h) 

Mr.  Freeling  appeai^ed  for  Lord  Kensington. 

1843 :  January  12<ft.— The  Vice-Chancellor  :— It  appears^ 
from  the  pleadings,  admissions  and  proofs,  that  in  April,  1832, 
the  plaintiffs  became  mortgagees  in  fee  of  Lord  Kensington's 
freeholds  of  inheritance  at  Kensington,  and  mortgagees,  for  the 
lives  of  certain  cestui  que  vies,  of  the  rectory,  glebe  lands 
[*274]  and  *tithes  of  Llambister,  in  Radnorshire.  The  mort- 
gages were  to  secure  60,000/.,  and  Messrs.  Heptinstall 
and  Whittaker  were  appointed  receivers  both  of  the  Kensington 
and  Badnorshire  estates.  Whittaker  acted,  and  was  put  in  pos- 
session of  the  Kensington  estates,  as  receiver.  The  receivers  did 
not  meddle  with  the  Badnorshire  estates ;  but  Lord  Kensington 

(a)  1  Vez.  331.  («)  6  M.  A;  a  144. 

(p)  1  Madd.  63.  (g)  2  Brod.  &  Bing.  IB. 

{€)  Ante,  Vol  IV,  p.  607.  (A)  1  Barn,  ft  Aid.  36« 
((Q  5  AdoL  k  EIL  107. 
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was  allowed  to  remain  in  possession  of  them.  The  bill  repre- 
sents that^  after  April,  18.36,  Lord  Kensington  employed  the  de- 
fendant Meredith  as  his  receiver  of  the  Badnorshire  estates,  and 
that,  on  and  before  the  1st  of  December,  1838,  a  balance  was 
due  to  Lord  Kensington,  fix>m  Meredith,  in  respect  of  his  receipts. 
But  though  the  bill  so  represents  it,  the  passages  read  by  the 
plaintiffs,  from  Meredith's  answer,  show  that  Meredith  was  not 
receiver,  but  was  tenant  of  the  Badnorshire  estates ;  and,  if  he 
owed  Lord  Kensington  anything,  he  owed  it  as  rent.  Li  April, 
1888,  further  sums,  amounting,  altogether,  to  14,277?.  6^.  2rf., 
were  advanced,  by  the  mortgagees,  to  Lord  Kensington;  and 
were  secured  by  a  further  charge  on  the  Kensington  and  Bad- 
norshire estates.  The  rents  and  profits  of  the  Kensington  estates 
were  not  sufficient  to  keep  down  the  interest  of  the  increased 
mortgage  money ;  there  was  a  deficiency  to  the  amount  of  7862^ 
yearly,  or  thereabouts :  and,  in  November,  1838,  there  was  due 
to  the  mortgagees  for  interest,  up  to  the  preceding  8th  of  Octo- 
ber, 1,584L  is.  5A  Mr.  Whittaker,  with  lus  partner  or  partners, 
was  solicitor  to  the  mortgagees,  and,  supposing  that  Meredith 
was  receiver  of  the  Badnorshire  estates,  sent  him  the  letter  of  the 
29th  November,  1838,  with  Lord  Kensington's  order  written  on 
the  fly  leaf;  which  Meredith  answered  by  his  letter  of  the  1st  of 
December ;  and  the  other  letters  in  the  admissions  followed. 

*Kthe  order  was  a  valid  order,  it  would  have  bound    [*275] 
Meredith  to  the  extent  of  the  money  in  his  hands.    But 
an  objection  is  taken  that  it  is  void  for  want  of  a  stamp. 

The  65  Geo.  Ill,  c.  184,  sched.  1,  after  imposing  a  stamp  duty 
on  inland  bills  of  exchange,  says  all  bills,  drafts  or  orders  for  the 
payment  of  any  sum  of  money  out  of  any  particular  fund  which 
may  or  may  not  be  available,  or  upon  any  condition  or  contin- 
gency which  may  or  may  not  be  performed  or  happen,  if  the 
same  shall  be  made  payable  to  the  bearer  or  to  order,  or  if  the 
same  shaU  be  delivered  to  the  payee,  shall  pay  the  same' duty  as 
on  a  bill  on  demand.  The  order  seems,  prima  facie,  within  the 
words  of  the  act ;  and,  with  respect  to  authorities,  the  case  seems 
to  me  not  distinguishable  from  MrUy  v.  Collim,    The  court  there 
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Bald: — "This  is  an  order  for  the  paymentof  money  out  oif  a  par- 
ticular ^ind,  and  does  not  stipulate  for  the  doing  of  any  oollateral 
act.  We  should  have  been  very  glad  to  have  been  able  to  give 
it  effect,  if  we  could."  In  Fvrhcmk  v.  AC,  Lord  Ellenbarongh 
said  that  it  was  the  object  of  the  Legislature,  in  finuning  this  pro- 
vision, to  treat  as  promissory  notes  and  bills  of  exchange  and  to 
subject  to  a  stamp  duty,  such  instruments  as,  being  payable  on 
a  contingency  or  out  of  a  particular  ftmd,  could  not,  in  strictness, 
&11  under  that  denomination.  The  same  view  was  taken,  in  1820, 
by  the  Court  of  Common  Pleas,  in  Bvtts  v.  Swann,  The  certifi- 
cate in  Jones  v.  Simp9(m,{a)  in  1828,  turned  upon  the  48  Geo. 
m,  c.  149. 

Now,  the  order  in  question  was,  in  effect,  an  order  to 
[*276]  pay  700Z.  out  of  the  money  due  to  Lord  Kensington,  *in 
the  hands  of  Meredith,  for  the  ten  year's  tithes:  and  it 
seems  to  me  to  be  within  the  act  of  65  Geo.  m,  and  therefore 
void  for  want  of  a  stamp.  Consequentiy  Meredith  was  not 
bound  by  the  order. 

If  be  was  not  bound  by  the  order,  it  is  said  that  he  was  bound 
by  his  promise.  To  which  it  is  answered,  that,  taking  his  letter 
of  the  1st  of  December  to  be  a  promise,  there  was  no  considera- 
tion for  it  And  I  rather  think  that  is  so ;  for  what  Mr.  Whit- 
taker  held  out  was,  that  if  Meredith  would  pay  the  money,  he 
should  not  be  turned  out  of  the  receivership.  But^  in  fact,  be 
was  not  in  possession  as  receivei^  but  as  tenant  Therefovei 
there  was  no  consideration ;  and  the  plaintiff's  bill  cannot  be 
sustained. 

I  do  not  think  that  there  was  much  wisdom  in  filing  the  bill, 
and  certainly  there  is  no  honesty  in  the  defence.  Therefore,  I 
order  the  bill  to  be  dismissed  without  costs. 

(a)  2  Bam.  k  Ctmb.  318. 


CASOSS  IN  CHANCERY.  27r 

1M3.— PdridoB  y.  Deptfovd  Pier  Gompany. 


♦Perkins  and  others  v.  The  Deptford  Pier  Com-    [*277] 

PANY.   * 

Priority  (^iTicurnhmnces.-^Deien        Orediiors.'^ToUs  {Mortgage  of ^ 

1843:  14thJaQii«7. 

The  Deptford  Pier  Ckunpenj,  under  the  powers  of  their  act  of  Parliament,  lasaed  de- 
bentures) by  which  they  mortgaged  their  tolls  to  persons  who  had  lent  them 
money  for  the  purposes  of  their  undertaking.  Two  creditors  of  the  company,  who 
held  no  security  on  the  tolls,  recovered  judgments  in  actions  against  the  company 
(which  were  undefended)  for  the  debts  due  to  him.  Whereupon  the  debentuse 
creditors  filed  a  bill  against  them  and  the  company,  alleging  that  they  themselves 
had  the  first  charge  on  the  lands  of  the  company,  and  that  the  pi^Mntiffa  in  the 
action  oc^udcd  with  the  directors  of  the  company,  and  intended  to  sue  out  eUgiia 
and  to  take  possession  of  the  lands  of  the  company ;  and  praying  for  an  iigunctioa 
to  restrain  them  firom  so  doing,  and  for  a  receiver  of  the  tolls.  A  demuirer  to  the 
bill,  for  want  of  equity,  was  allowed. 

By  a  local  act  of  Parliament,  (5  &  6  Will.  IV,  c.  18,)  a  com- 
pany was  incorporated  for  making  and  maintaining  a  pier  and 
other  works,  at  Deptford  in  Kent,  and  was  empowered  to  raise 
50,0001  for  tlie  purposes  of  the  undertaking,  by  the  sale  of  sharea, 
and  the  forther  sum  of  25,000Z.  to  be  secured  by  assignments  by 
way  of  mortgage,  in  the  form  prescribed  by  the  act,  of  the  tolls,, 
rates  and  duties  to  be  raised  under  the  act:  but  the  mortgagees 
of  the  toUs,  &c.,  were  not  to  be  preferred,  one  to  another,,  on  ac- 
count of  the  priorities  of  their  respective  securities,  or  on  any 
other  account 

The  plaintijEb  were  the  peisons  to  whom  the  company  had 
made  mortgages  of  the  tolls  in  18S7  and  1889,  in  pursuance  of  the 
act  The  defendants,  Leeson  and  Prichard,  were,  severally, 
creditors  of  the  company,  in  respect  of  the  purchase  moneys  of 
fart  of  the  lands  which  the  company  had  bought,  in  1886,  for 
the  purposes  of  their  undertaking,  but  were  unable  to  pay  for. 
Leeson,  who  was  the  vendor  of  part  of  those  lands,  had  no  legal 
security  for  the  money  due  to  him :  but  Prichard,  who  had  ad- 
vanced the  amount  of  the  purchase  money  for  another  part  of 
those  lands,  had  taken,  from  the  company,  a  mortgage  thereon 
for  the  amount. 
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[*278]  *The  company  afterwards  became  embarraased  in 
their  affairs,  and,  beipg  about  to  abandon  their  under- 
tstking,  and  to  sell  their  lands  foj  payment  of  their  debts,  l3ie  bill 
was  filed,  charging  that  Leeson  and  Prichard,  in  collusion  with 
the  directors  of  Ae  company,  and  with  a  view  of  unfeirly  preju- 
dicing the  claims  of  the  plaintiff  as  mortgagees  of  the  tolls,  &c., 
had  entered  into  an  agreement  with  the  directors,  securing  to 
Leeson  and  Prichard,  priority  in  the  payment  of  the  debts  due 
to  them,  over  the  other  debts  of  the  company ;  and  that,  in  pur- 
suance of  such  collusion,  they  had  brought  actions  against  the 
company,  for  the  sums  due  to  them  respectively ;  that  the  com- 
pany did  not  defend  the  actions,  and  Leeson  and  Prichard  ob- 
tained judgment  therein,  and  intended  to  sue  out  elegits  thereon, 
and,  thereby,  to  obtain  possession  of  the  company's  lands :  that 
the  plaintiJOb  accepted  their  debentures  or  mortgages  of  the  tolls, 
upon  the  faith  that  the  undertaking  would  be  proceeded  with, 
and  that  the  moneys  arising  therefix^m,  would  be  applied  in  satis- 
fection  of  the  principal  and  interest  due  to  them :  that  the  com- 
pany ought  not  to  abandon  the  undertaking,  without  making  due 
provision  for  the  payment  of  the  moneys  charged  thereon;  that 
the  plaintiflfe,  by  means  of  their  securities,  had  the  first  charge 
on  all  the  lands  that  had  been  conveyed  to  the  company,  and  that 
the  proceeds  of  the  sale  thereof  ought  to  be  applied,  in  the  first 
instance,  in  payment  of  what  was  due  to  them.  The  bill  prayed 
that  the  plaintifife  might  be  declared  to  be  the  first  incumbrancers 
upon  such  of  the  lands  as  had  been  conveyed  to  the  company^  and 
to  have  an  equitable  lien,  subject  to  Prichard's  mortgage,  on  such 
of  them  as  had  been  conveyed  to  Prichard-;  that  the  plaintiflfe 
might  be  paid  what  was  due  to  them  on  their  securities ;  and 
that  Leeson  and  Prichard  might  be  restrained  firom  suing  out 
execution  on  their  judgments ;  and  for  a  receiver  of  the  tolls. 

[*279]        *Prichard  demurred  to  the  bill,  for  want  of  equity, 
and  on  other  grounds. 

Mr.  Wilkock^  in  support  of  the  demurrer  for  want  of  equity, 
said  that  the  only  right  which  a  second  incumbrancer  had  against 
the  first,  was  to  redeem  hjm.  and  to  get  an  assignment  of  his.aecu« 
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rity  y  and  that  there  was  no  instance  of  a  second  incumbrancer 
alleging  the  subsistence  of  a  prior  mortgage,  and  asking  the  court 
to  pieTcnt  the  mortgagee  from  availing  himself  of  his  legal  title^ 
and  to  put  a  receiver  uyon  the  estate :  that,  whenever  a  receiver 
was  s^ppointed,  it  was  always  without  prejudice  to  the  right  of 
the  prior  mortgagee.     Whitworih  v«  OaugainJ^a) 

Mr.  Wakefield  and  Mr.  Twells^  in  support  of  the  bill,  said  that 
the  plainti&  did  not  seek  to  interfere  either  with  the  lands  com- 
prised in  Prichard's  mortgage,  or  with  the  lands  which  Leeson 
had  sold  to  the  company ;  tJhat  it  appeared,  from  the  bill,  that  the 
company  had  other  lands  which  had  been  conveyed  to  them,  and 
that  the  plaintiff  sought  to  establish  a  lien  on  those  lands  only ; 
that^  though  the  plaintiff  were  not  entitled  to  those  lands  at  law, 
yet  they  were  entitled  to  the  tolls,  in  priority  to  any  other  person ; 
and,  if  the  defendants  got  possession  of  the  lands  by  virtue  of 
their  elegits^  they  would,  in  effect,  take  the  tolls,  on  the  security 
of  which  the  plaintiffi  had  advanced  their  money ;  for,  if  the 
lands  were  taken^  nothing  would  remain  for  the  tolls  to  issue  out 
of;  that,  by  the  terms  of  the  debentures,  the  principal  thereby 
secured  was  not  payable  until  October,  1844,  and  that^  in  the 
meantime,  the  plaintiffi  had  no  remedy  at  law  for  the  • 
interest.  Poniei  v.  The  Basingstoke  *  Canal  (hmpany;{b)  [*280] 
Doe  V.  The  St.  Helenas  Bailway  Company  ;{c)  Mellish  v. 
Brooks  fid)  Hodges  v.  Croydon  Canal  Company. {e) 

The  VICi^-CHANCBLLOR : — I 'do  not  understand  how  the 
plaintif&  have  any  sort  of  claim  upon  the  property  of  the  com- 
pany, except  that  which  they  derive  from  the  debentures. 

The  act  of  Parliament  authorizes  the  company  to  raise  money 
by  mortgage  in  a  given  form ;  and  the  bill  represents  the  deben- 
tores  taken  by  the  plainti£&  to  be  according  to  that  form.  The 
words  of  the  act  are :  "  That,  in  case  the  company  shall  be  desi- 
rous of  raising,  by  debentures,  upon  the  credit  of  the  \mdertaking, 

(a)  Craig,  ft  PhilL  325.    Reported,  on  the  hearing  of  the  cause,  3  Hare,  410. 
(P)  3  Bng.  N.  0.  433.  {d)  3  Bear.  22. 

(4  1  Gale  ft  Day.  602.  (0)  Ibid.86. 
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a  further  sunif  not  exceeding  26,00021,  and  shall  make  an  oidcsr' 
or  enter  into  a  resolution  to  that  effect,  at  any  general  or  special 
general  meeting  of  the  company  to  be  called  for  that  pnrpoBe, 
then  that  it  shall  be  lawful  for  the  dirAstors  of  the  company^, 
pursuant  to  such  order  or  resolution,  to  borrow  or  take  up  at 
interest  any  sum  or  sums  of  money  not  exceeding,  in  the  wholej 
the  sum  of  26,000iL,  or  any  part  thereof  upon  the  credit  of  the 
undertaking,  as  to  them  shall  seem  meet  and  convenient ;  and  the 
«aid  directors  are  hereby,  accordingly,  ftilly  authorized  and  em:- 
powered  to  assign  over,  by  way  of  mortgage,  to  any  person  lend- 
ing such  money,  the  several  tolls,  rates  and  duties  to  be  raised 
under  or  by  virtue  of  this  act,  or  any  part  thereof"  But  the  act 
says  nothing  about  raising  money  by  mortgage  of  the  lands. 

Then  the  transaction  with  Prichard  seems  to  be  thia 
{*281]  The  company,  being  desirous  to  purchase  some  ''^lands, 
were  not  able  to  advance  money  to  complete  the  con* 
tract,  and,  therefore,  applied  to  Prichard  to  lend  them  the  money: 
and  then  a  conveyance  was  made  to  him,  by  way  of  mortgage, 
to  secure  the  repayment  of  his  advances,  and,  subject  thereto,  in 
trust  for  the  company.  Then  it  is  stated  that  the  company  pur^ 
chased  other  lands:  but  I  do  not  understand  that  the  plaintifb 
thought  it  right  to  take  any  other  security  for  the  money  they 
had  lent  to  the  company,  than  the  security  upon  the  tolls,  rate& 
and  duties. 

Then  it  is  said  that  there  was  collusion  betwen  Leeson  and 
Prichard,  and  the  directors,  which  is  exemplified  by  the  feet  that 
they  brought  two  actions  against  the  company  (which  they  had 
a  right  to  do)  for  the  money  lent  by  them  to  the  company,  and 
that  they  recovered  judgments  in  the  actions.  I  cannot  compre- 
hend why  the  court  should  interfere  with  that  transaction,  which 
is  perfectly  right  and  fair.  Supposing  that  the  directors  and 
Leeson  and  Prichard  had  met  together,  and  the  former  had  said : 
"  Your  mortgages  are  not  sufficient ;  you  had  better  bring  actions 
against  the  company,  and  recover  judgment,  and  take  out  execu- 
tion on  any  property  of  the  company  that  you  can  make  avail- 
able :"  there  would  have  been  no  dishonesty  in  that    If  the 
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plaintifb  zeallj  meant  to  have  security  on  the  lands  of  the  com* 
panj,  they  might  have  had  it  But  they  file  a  bill,  because  they 
have  a  Hen  on  the  tolls;  and  they  say  that  there  cannot  be  any 
tolls  if  iheie  is  no  land;  and  these  peisons  who  first  of  all  be- 
thought themselves  of  taking  a^  mortgage  on  the  land,  may,  by 
taking  the  land,  prevent  the  raising  of  the  tolls.  But  suppose 
tliat  they  do :  they  will  be  only  using  the  powers  which  they 
lawfully  may  use. 

♦I  think,  therefore,  that  no  equity,  whatever,  arises  to  [*282] 
the  plaintiff  in  that  respect,  and  that  they  have  no  other 
right  to  the  lands  in  mortgage  or  subject  to  the  judgments  of 
Leeson  and  Frichard,  than  that  which  is  to  be  inferred  firom  the 
circuitous  way  in  which  they  have  taken  security  by  debentures 
on  the  tolls.  I  shall  therefore  allow  the  demurrer  on  the  general 
ground. 


The  Attobney-Gbneral  r.  Fosteb. 

Pleading, — DeJbndarU. — Original  Bill  in  the  Nature  of  a  Supple^ 

mental  BUL 

18i8:  nth  and  18th  Jaimiiiy. 

On  the  5th  December,  1839,  an  information  relating  to  a  free  flchool,  to  which  the 
master  and  usher  were  two  of  the  defendants,  was  heard,  but  judgment  was  re- 
served. Shortly  afterwards,  the  master  and  usher  resigned,  and  a  new  master  and 
usher  were  aj^inted.  In  November,  1840,  judgment  was  pronounced,  but  the 
decree  was  not  drawn  up.  In  Maich  following,  an  original  information  in  the 
nalnre  of  a  snppleoMiital  one^  was  filed  against  the  new  master  and  usher,  pray- 
ing the  same  relief  against  them  as  was  prayed  by  the  former  informatioD,  and  as 
the  informant  would  have  been  entitled  to  against  their  predecesaora.  In  May 
following,  the  minutes  of  the  decree  on  the  prior  information  were  finally  settled; 
and,  under  an  order,  to  which  the  new  master  and  usher  were  not  parties,  the  de- 
cree was  dated  the  5th  of  December,  1839.  In  January,  1842,  the  new  master 
and  usher  put  in  their  answer,  stating  new  matter,  in  order  to  show  that  the  relief 
prayed  by  the  infonnatioa  against  them,  ought  not  to  be  granted.  Held,  that  they 
were  ai  liberty  so  to  do;  and,  consequently,  that  their  answer  was  not  imperti- 
nent 

In  December,  1837,  an  information  relating  to  the  Manchester 
free  school,  was  filed,  to  which  Dr.  ELsdale  and  Dr.  Richards,  Ijie 
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.then  master  and  usher,  were  two  of  the  defendanta  The  cause 
was  heard  before  Lord  Cottenham,  C,  on  the  6th  of  December, 
1889 :  but  judgment  was  reserved.    On  the  25th  of  the  same 

month,  Dr.  Elsdale  resigned,  and  Dr.  Richards  was  ap- 
[*288]    pointed  master,  and  Mr.  Germon,  usher  of  the  schooL  *In 

November,  1840,  Lord  Cottenham  delivered  his  judg- 
ment, but  the  decree  was  not  drawn  up  until  the  time  after  men- 
tioned. 

In  March,  1841,  the  information  mentioned  in  the  title  of  this 
case,  was  filed,  in  order  to  bring  before  the  court  the  new  master 
and  usher,  together  with  Mr.  Foster  and  two  other  gentlemen, 
who  had  been  appointed  trustees  of  the  school,  before  the  prior 
information  was  heard. 

The  information  in  the  AUomey- General  v.  Foster^  prayed  the 
same  relief  against  the  defendants  thereto  as  was  prayed  by  the 
former  information  and  as  the  informant  would  have  been  enti- 
tled to  against  their  predecessors  respectively. 

In  May,  1841,  the  minutes  of  the.  decree  in  pursuance  of  Lord 
Cottenham's  judgment,  were  finally  settled ;  and,  by  an  order, 
to  which  none  of  the  defendants  in  the  Attorney' General  v.  Foster 
was  a  party,  that  decree  was  made  to  bear  date  the  5th  of  De* 
cember,  1839.  • 

In  January,  1842,  the  new  master  and  usher  put  in  a  joint 
answer,  stating,  amongst  other  things,  certain  matters  (some  of 
which  had  been  recently  ascertained,  and  others  had  recently 
occurred,)  in  order  to  show  that  the  prayer  of  the  last  mentioned 
information  ought  not  to  be  granted.  The  answer  was  excepted 
to  for  impertinence  ;(a)  and,  the  master  having  allowed  the  ex- 
ceptions, the  defendants  excepted  to  his  report 

[*284]  .      *Sir  Charles  Wetherdl  and  Mr.  Little  in  support  of  the 
exceptions : — ^The  new  master  and  usher  were  not  bound 

(a)  The  answer  of  the  three  new  tmstees,  aJao^  was  excepted  to  on  the  same  groand. 
The  master  overruled  those  exceptions ;  aud  exceptions  to  his  report  were  oyer> 
reded  by  Sir  James  Wigram,  V.  0.    See  2  Hare,  81. 
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by  the  answer  of  their  predecessors,  but  were  at  liberty  to  make 
a  new  and  original  defence  to  the  infonnation  filed  against  them : 
for  there  was  no  privity  between  them  and  the  former  master 
and  usher :  they  were  appointed  by  the  president  of  Corpus 
Christi  College,  Oxford,  in  whom  the  nomination  of  the  master 
and  nsher  is  vested  by  the  foundation  deed  made  in  the  reign  of 
Henry  Vlll.  The  information  in  this  case,  falls  within  the  de- 
scription of  the  bill  mentioned  by  Lord  Redesdale,  (Treat,  on 
Plead,  p.  67,  edit  4th,)  where  that  learned  author  says :  "  If,  by 
any  event,  the  whole  interest  of  a  defendant  is  entirely  deter- 
mined, and  the  same  interest  is  become  vested  in  another,  by  a 
title  not  derivedfrom  the  former  party,  as  in  the  case  of  succession 
to  a  bishopric  or  benefice,  or  of  the  determination  of  an  estate 
tail,  and  the  vesting  of  a  subsequent  remainder  in  possession, 
the  benefit  of  the  suit  against  the  person  becoming  entitled  by 
the  event  described,  must  be  obtained  by  original  bill  in  the 
nature  of  a  supplemental  bill ;  though,. if  the  defendant  whose 
interest  has  thus  determined,  is  not  tiie  sole  defendant,  the  new 
bill  is  supplemental  as  to  the  rest  of  the  suit,  and  is  so  termed 
and  considered."  And  at  page  72,  his  Lordship  says :  "  There 
seems  to  be  this  difference  between  an  original  bill  in  the  nature 
of  a  bill  of  revivor  and  an  original  bill  in  the  nature  of  a  supple- 
mental bill.  Dpon  the  first)  the  benefit  of  the  former  proceed- 
ings is  absolutely  obtained,  so  that  the  pleadings  in  the  first 
cause,  and  the  depositions  of  witnesses,  if  any  have  been  taken, 
may  be  used  in  the  same  manner  as  if  filed  or  taken  in  the  sec- 
ond cause:  and,  if  any  decree  has  been  made  in  the  first 
cause,  the  *same  decree  shall  be  made  in  the  second.  [*285] 
But,  in  the  other  case,  a  new  defence  may  be  made;  the 
pleadings  and  depositions  cannot  be  used  in  the  same  manner  as 
if  filed  or  taken  in  the  same  cause ;  and  the  decree,  if  any  has 
been  obtained,  is  no  otherwise  of  advantage  than  as  it  may  be  an 
indtuxment  to  the  court  to  make  a  similar  decreej^  In  page  98, 
there  is  this  further  statement  with  reference  to  the  distinction 
between  a  bill  of  revivor  and  an  original  bill  in  the  nature  of  a 
supplemental  bill.-  "  It  has  been  also  mentioned  that  if  the  in- 
terest of  a  plaintiff  or  defendant,  suing  or  defending  in  his  own 
right,  wholly  determines,  and  the  same  property  becomes  vested 
Vol.  Xin.  16 
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in  another  person  not  claiming  under  him,  the  suit  cannot  be  sup- 
plied by  a  supplemental  bill ;  but  that,  by  an  original  bill  in  the 
nature  of  a  supplemental  bill,  the  benefit  of  the  former  proceed- 
ings may  be  obtained.  A  bill  for  this  purpose  must  state  the 
original  bill,  the  proceedings  upon  it>  the  event  which  has  deter- 
mined the  interest  of  the  party  by  or  against  whom  the  former 
bill  was  exhibited,  and  the  manner  in  which  the  property  has 
vested  ia  the  person  become  entitled.  It  must  then  show  the 
ground  upon  which  the  court  ought  to  grant  the  benefit  of  the 
former  suit  to  or  against  the  person  so  become  entifled ;  and 
pray  the  decree  of  the  court  adapted  to  the  case  of  the  plaintiflf 
in  the  new  bill.  This  bill,  though  partaking  of  the  nature  of  a 
supplemental  bill,  is  not  an  addition  to  the  original  bill,  but  an- 
other original  bill,  which,  in  its  consequences,  may  draw  to  itself 
the  advantage  of  the  proceedings  on  the  former  bill."  Those 
passages  and  the  case  of  Lhyd  v.  Johnes{a)  contain  the  doctrine 

which  must  guide  the  court  in  deciding  upon  the  pres- 
[*286]    ent  exceptions. — [The  Vice-Chancellor  : — ^*Is  the 

matter  which  ia  made  the  subject  of  exception,  contained 
in  the  answer  of  the  late  master?] — ^The  matter  of  the  first  ex- 
ception commeiices  with  Lord  Cottenham's  judgment  in  Novem- 
ber, 1840 :  that,  of  course,  could  not  be  contained  in  the  answer 
of  the  late  master;  nor  could  any  part  of  the  matter  to  which 
the  second  and  third  exceptions  relate,  be  contained  in  that 
answer.(6) 

Mr.  BetheUj  Mr.  Anderdon  and  Mr.  Mt/lne  m  support  of  the 
report : — ^This  information  is  wholly  founded  on  the  basis  of  the 
decree  which  now,  on  the  records  of  this  courts  bears  the  date 
of  the  5th  of  December,  1889 :  and  the  court  must  consider  that 
decree  as  entirely  binding. — [The  Vice-Chancellob  : — It  will 
certainly  bind  those  who  were  parties  to  the  suit  at  the  time 
when  it  was  pronoimced.    As  there  was  no  privity  between  the 

(a)  9  Ves.  3T. 

(b)  Hie  sabstanoe  of  the  matter  which  was  oompTQcuflecl  in  the  exoeptioDB  to  the 
aaawer  of  the  three  new  tnistees,  is  stated  in  2  Hare,  p.  81.  The  same  matter  wa» 
contained  in  the  answer  of  Blcbards  and  G^ennon,  and  formed  the  subject  of  the  ex- 
ceptions to  their  answer. 
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present  master  and  usher  and  the  late  master  and  usher,  so  that 
the  suit  could  not  be  continued  by  bill  of  revivor,  the  question 
is  whether  they  have  not  a  right  to -make  a  new  defence  to  the 
decree.] — ^Lord  Cottenham's  judgment  was  pronounced  in  the 
presence  of  counsel  for  Elsdale,  the  then  head  master,  and  Rich- 
ards, the  then  usher ;  they  were  represented  at  the  hearing  and 
took  part  in  the  argument  against  the  information ;  how  then 
can  their  successors  contest  the  propriety  of  the  decree?  All 
persons  who  succeed  to  an  office,  are  bound  by  a  decree 
pronounced  against  their  predecessors  in  that  office.  *No  [*287] 
such  person  can  say,  so  long  as  that  decree  remains  un- 
reversed, that  it  is  not  binding  upon  him.  All  that  we  ask  by 
the  present  information,  is  to  enforce,  against  the  present  master 
and  usher,  the  decree  that  was  made  against  the  late  master  and 
usher.  Nanney  v.  Totty^{a)  Wagstaff  v.  Bryan^Q>)  Devaynes  v. 
Morri8j{c)  Langley  v.  Fisher,{d) 

At  the  conclusion  of  Mr.  BethelPs  argument,  the  Vice-Chan- 
cellor said :  ''  Suppose  that^  after  Lord  Cottenham  had  made  his 
decree,  an  act  of  Parliament  had  been  passed  which  gave  new 
rights  to  the  master  and  usher,  and  they  had  ground  to  say  that 
the  law  was  so  altered,  by  the  act,  that  rights  were  given  to  them 
which  the  decree  took  away :  and  suppose  that  a  bill  of  supple* 
ment  was  filed  to  carry  the  former  decree  into  execution :  it  can- 
not, surely,  be  disputed  that^  imder  such  circumstances,  the  mas- 
ter and  usher  would  be  at  liberty  to  put  in  an  answer  and  to 
insist  on  their  construction  of  the  act  of  Parliament.'^ 

At  the  conclusion  of  the  argument  in  support  of  the  report, 

The  ViCiMI/HANCELLOB,  without  hearing  Sir  C.  Weiherell  in 
reply,  delivered  judgment  as  follows : — My  opinion  is,  upon  the 
authority  of  Lord  Eldon,  in  that  passage  in  Lloyd  v.  Johne$,{e) 
where  he  expresses  an  opinion  as  to  the  effect  of  a  bill  in 
the  nature  of  a  bill  of  supplement  against  a  person  who  has 

(a)  11  Prioe,  117.  (<i)  Ante,  Vol  X,  p^  345. 

(h)  I  Rim  &  MyL  28.  («)  9  Ve&  pp.  69  and  60. 

(e)  1  MyL  A  Cr.  213. 
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[*288]     newly  *oome  in  esse  as  tenant  in  tail  in  remainder, 
that  thougli,  as  he  says,  under  some  circmnstances  the 
former  proceedings  are  to  be  taken  both  for  and  against  that  per- 
son, yet  it  is  competent  for  him  to  make  a  new  case. 

I  do  not  understand  that  the  two  defendants  in  this  case  come 
in  by  any  sort  of  privity  with  their  predecessors.  As  soon  as 
they  were  appointed  by  the  president  of  Corpus  Christi  College, 
they  came  into  offices  which  were  the  same  as  their  predecessors 
had  held,  but  not  by  reason  of  any  privity  with  their  predeces- 
sors* It  seems  to  me  to  be  the  same  case  as  with  regard  to  a 
bishop  or  a  parson.  If  a  decree  were  made  in  a  cause  in  which 
a  parson  was  a  defendant,  and  then  the  decree  being  unexecuted, 
a  change  in  the  office  takes  place,  and  an  original  bill  in  the 
nature  of  a  supplemental  bill,  is  filed  against  the  new  incumbent, 
it  appears  to  me  that  the  very  feet  of  fiUng  the  bill,  admits  that 
the  defendant  may  make  a  defence. 

All  that  these  gentlemen,  as  I  understand  it,  have  done  in 
their  answer,  is  this :  they  state  some  circumstances  which  may 
or  may  not  have  the  effect  of  showing  that,  though  the  decree  in 
the  original  cause  was  right,  which  they  do  not  dispute,  yet  that 
that  decree  ought  not  to  be  binding  upon  them :  that  is  idL  And 
Lean  conceive  a  great  variety  of  circumstances  which  might  tend 
to  show  that  the  decree  in  the  original  cause  was  clearly  right,  that 
is,  was  right  with  reference  to  the  things  alleged  and  proved  in 
that  cause ;  but  when  the  original  bill  in  the  nature  of  a  supple- 
mental bill  is  filed  against  persons  who  come  into  the  same  office, 
but  not  by  reason  of  any  privity  with  the  former  holders  of  the 

office,  and  the  question  is,  whether  the  decree  shall  be 
[*289]     prosecuted  against  them?  they  may  show  many  *reasons 

why  that  decree  should  not  be  carried  into  effect  against 
them. 

And,  if  there  is  any  portion  of  any  one  of  these  exceptions, 
which  would  at  all  have  the  effect  of  showing  that  the  decree 
ought  not  to  be  carried  into  effect  against  the  new  master  and 
the  new  under  master,  my  opinion  is  that  the  exceptions  must  be 
allowed ;  because  the  master  of  the  court  has  found,  generally. 
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that  all  the  exceptions  ought  to  be  allowed.  .  There  has  been  no 
analysis  made  of  the  matter  excepted  to,  in  order  to  point  out 
what  might  or  what  might  not  be  taken  as  a  reason  why  the  de- 
cree should  not  be  binding;  and  I  do  not  apprehend  that  I  am 
now  to  determine,  whether  or  not  what  is  alleged  by  way  of  de- 
fence, would  or  would  not  be  a  good  defence  at  the  hearing.  But 
it  is  not  alleged  that  some  of  these  matters  may  not  (but  for  the 
propocdtion  of  law  which  has  been  asserted)  be  such  as  would 
induce  the  court  to  say  that  the  former  decree,  though  right  in 
the  cause  in  which  it  was  pronounced,  should  not  be  carried  into 
elSect  as  against  these  two  defendants. 

My  own  opinion  is  against  the  master's  judgment,  and  there- 
fore, I  shall  allow  the  exceptions. 


♦Cooper  v.  Denison.  [*290] 

Niext  of  Kin. — Nearest  of  Blood. — OivU  and  Oomon  Law. —  WiU. 

Oonsiructton. 

1843 :  18fh,  26th  and  26th  January. 

The  master  was  directed  to  mquire  who  were  the  nearest  in  blood  of  a  testator  ex 
parie  paiama^  at  a  certain  period  Held  that  "  nearest  of  blood  "  and  "  next  of 
kin  "  were  sjmonymous  terms,  and,  as  the  suit  related  to  personal  estate,  that  the 
master  ought  to  follow  the  civil  and  not  the  canon  law  mode  of  computation  m 
prosecuting  the  inquiry. 

Testator  bequeathed  his  residue  to  his  wife  for  life,  remauider  to  his  daughter  abso- 
lutely ;  but  if  his  wife  survived  his  daughter,  then,  at  his  wile's  death,  one-thud 
of  the  capital  was  to  go  according  to  her  will,  and  the  other  two-thirds  were  to  go 
and  be  paid ;  "  to  my  other  tlie  next  of  kin  of  my  paternal  line."  The  daughter 
was  the  testator's  sole  next  of  kin  at  his  death ;  and  exclusive  of  her,  the  testa- 
tor's brothers  wero  his  next  of  kin  at  the  same  time.  At  the  death  of  the  widow, 
(who  survived  the  daughter,)  the  daughter's  children  were  the  testator's  next  of 
kin,  according  to  the  statute,  but  they  and  the  testator's  brothers  were  his  nearest 
of  kin,  all  of  them  being  his  relations  in  the  second  degree.  Held  that  the 
brothers,  as  well  as  the  children,  were  entitled  to  two-thirds  of  the  residue. 

John  Spencer,  the  grandfather  of  the  plaintiflfe,  Fanny  and 
Laura  Cooper,  made  his  will  dated  the  18th  of  January,  1806,  and 
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after  bequeatliing  certain  specific  and  pecuniary  legacies,  proceeded 
ihua:  "All  the  residue  and* rest  of  my  effects  whatsoever  and 
wheresoever,  I  give  and  bequeath  unto  my  executrix  and  execu- 
tors in  trust  to  pay  and  apply  the  annual  produce  thereof  to  and  for 
the  use  of  my  dear  wife,  and  the  maintenance  of  my  daughter 
dming  her  minority  and  during  the  life  of  my  said  wife ;  but,  in 
case  of  the  annual  produce  of  such  produce(a)  being  1202.,  then 
in  trust  to  pay  and  apply  the  sum  of  20t  a  year,  to  and  for  my 
said  daughter  when  she  shall  arrive  at  the  age  of  twenty-one 
years  until  the  death  of  her  said  mother:  in  case  she  shall  sur* 
vive  her  said  mother,  my  will  and  mind  is  that  the  whole  of  my 
said  estate  and  property,  shall  go  and  be  paid  to  my  said  daugh- 
ter at  the  death  of  her  said  mother;  and  my  will  and 
[*291]  mind  further  is  that,  in  case  *my  said  wife  shall  survive 
my  said  daughter,  then  my  said  trustees  shall  pay  the 
whole  of  the  annual  produce  of  my  said  estate  to  my  said  wife, 
for  and  during  the  term  of  her  natural  life ;  and  that,  at  her  de- 
cease, a  third  part  be  paid  and  applied  according  to  her  last  will 
and  testament ;  and  the  oth^r  two-thirds,  I  will  shall  go  and  be 
paid  to  my  other  iJie  next  of  kin  0/ my  paternal  line^ 

The  testator  died  possessed  of  personal  estate  only,  leaving  his 
wife  and  daughter,  and  three  brothers  and  a  sister,  surviving. 
The  daughter  married  in  1880,  and  died  in  1884,  leaving  the 
plaintiflfe  her  daughters  and  only  issue.  The  widow  died  in 
1838. 

The  bill  was  filed  against  the  testator's  surviving  executors, 
the  personal  representatives  of  his  daughter  and  widow,  and  one 
of  his  surviving  brothers,(6)  praying  that  the  rights  and  interests 
of  all  parties  to  and  in  his  residuary  estate,  might  be  ascertained 
and  declared. 

By  the  decree  at  the  hearing,  the  master  was  directed  to  in- 
quire, first,  who  were  the  next  of  kin  of  the  testator  living  at  his 
death. 

(a)  Sic. 

(6)  The  other  suiriving  brother  was  out  of  the  Jurisdiction ;  and  neither  he  nor 
the  repreaontetiyes  of  his  deoeaaod  brother  and  siBter  wwe  made  pariiea  to  the  suit 
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Secondly,  who  wa8  or  were  the  nearest  in  blood  of  the  testator, 
m  parte  poiefma^  livisg  at  his  death. 

Thirdly,  who  were  his  nearest  of  blood,  ex  parte  patema^  liv- 
ing at  the  same  period,  exclusiye  of  his  daughter ;  and, 

♦Fourthly,  who  were  his  nearest  of  blood,  ex  parte  [*292] 
paiemorj  living  at  the  death  of  his  widow. 

The  first  inquiry  was  directed  with  reference  to  the  one-third 
of  the  testator's  residue  which  his  widow  had  power  to  appoint 
by  her  will,  and  which,  in  consequence  of  her  not  having  duly 
exercised  the  power,  had  become  undisposed  o£  The  rest  of  the 
inquiries  had  reference  to  the  remaining  two-thirds  of  the  resi- 
due ;  and  the  words :  "  next  of  blood,"  were  used  instead  o^ 
"  next  of  kin,"  in  order  to  prevent  the'  master  from  finding,  as 
he  otherwise  would  have  done,  who  were  the  testator's  next  of 
kin  according  to  the  Statutes  of  DistributLon.(a) 

The  third  inquiry  was  directed  because  the  testator  had  used 
the  expression :  "  to  my  other  the  next  of  kin."  The  fourth  was 
directed  because  one  question  was  whether  the  testator's  next  of 
kin  at  his  own  death,  or  at  the  death  of  his  widow,  were  entitled 
to  the  two-tb'rds  of  the  Residue. 

The  master  found,  first,  that  the  daughter  and  widow  of  the 
testator  were  Ids  next  of  kin  at  his  death. 

Secondly,  that  the  daughter  was  the  nearest  of  blood  of  the 
testator,  ex  pcaie  paJtema^  at  the  same  time. 

Thirdly,  that  the  testator's  three  brothers  and  his  sisters  were 
his  nearest  of  blood,  at  the  same  time,  exclusive  of  his  daughter ; 
and, 

(a)  See  EhnOey  v.  Toumg,  (2  MyL  t  Keen,  ISO,)  in  which  case  the  Lords  Commia- 
tioners  held  that  the  worda,  "  next  of  kin,''  when  used  simpHcU&r,  meanti  "  nearest 
rolationflL" 
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[*298]        ♦FoTirthly,  that  the  plaintifGs  and  two  of  the  testator's 
brothers,  who  had  survived  the  other  brother  and  the 
sister,  were  the  nearest  of  blood  of  the  testator  at  the  death  of  the 
•      widow. 

The  testator's  brother,  who  was  a  defendant,  excepted  to  the 
report,  insisting : 

First,  that  the  master  ought  to  have  found  that  the  daughter, 
and  the  exceptant  and  his  brother  and  sister,  were  the  nearest  of 
blood  of  the  testator,  ex  parte  pcUema,  at  his  death : 

Secondly,  that  the  master  ought  not  to  have  found  that  the 
plaintiffs  were  two  of  the  testator's  nearest  of  blood,  ex  parte  pa- 
tema,  at  the  death  of  his  widow ;  and 

Thirdly,  that  the  master  ought  to  have  found  that  the  excep- 
tant and  his  surviving  brother  were  the  only  nearest  of  blood  of 
the  testator,  ex  parte  paiema^  at  the  death  of  the  widow. 

Mr.  Wak^ld  and  Mr.  Faber  in  support  of  the  exceptions : — 
The  master  has  found  that  the  two  granddaughters  are  as  nearly 
related,  by  blood,  to  the  testator,  as  the  brothers  are ;  that  is,  he 
has  computed  the  degree  of  relationship  according  to  the  civil 
law.  We  submit,  however,  that,  as  he  was  directed  to  inquire, 
simply  and  without  regard  to  property  of  any  kind,  who  an- 
swered the  description  of  nearest  of  blood  to  the  testator,  he 
ought  to  have  computed  the  degree  of  relationship,  not  according 

to  the  civil,  but  according  to  the  canon,  that  is  the  com- 
[*294]     mon  law ;  for  the  common  law  adopts  the  *mode  of 

computation  prescribed  by  the  canon  law ;  and,  accord- 
ing to  that  computation,  the  testator's  brothers  and  sister  were 
his  nearest  of  blood  at  the  death  of  his  widow. 

The  Vice-Chancellor: — ^Even  a  daughter  has  less  of  the 
blood  of  her  father  than  his  brothers  have ;  because  it  has  been 
diluted  by  the  blood  of  her  mother.  I  know,  however,  no  case 
which  has  decided  how  proximity  of  blood  shall  be  determined 
without  reference  to  property. 
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Mr.  Cooper  and  Mr.  Heathfield^  for  the  plainti£^  in  support  of 
the  report,  contended  that,  as  the  inqtdries  were  directed  with  a 
view  to  enable  the  coilrt  to  decide  as  to  who  were  entitled  to 
property  which  was  purely  personal,  the  master  had  rightly 
adopted  the  mode  of  computation  prescribed  by  the  civil  law ; 
for  it  was  laid  down  by  Bl^kstone(a)  that,  in  questions  relating 
to  personal  property,  the  nearest  in  degree  to  the  intestate  are 
to  be  preferred;  and  that  that  nearness  or  propinquity  is  to 
be  reckoned  according  to  the  computation  of  the  civilians  and 
not  of  the  canonists,  which  the  law  adopts  in  the  descent  of  real 
estates ;  because,  in  the  civil  computation,  the  intestate,  himself, 
is  the  terminus  a  quo  the  several  degrees  are  nxmibered,  and  not 
the  common  ancestor,  according  to  the  rule*of  the  canonista 
Where  the  question  is  whether  the  daughter  or  the  brothers  and 
sisteis  of  a  person  deceased,  are  entitled  to  his  personal  estate  as 
his  next  of  kin,  the  claim  of  the  daughter  is  always  preferred  to 
the  claim  of  the  brothers  and  sisters ;  and,  if  the  daughter  is 
dead,  her  right  devolves  upon  her  children  as  representing  her. 
OiUmgs  v.  M<icdeTmoU.{J)) 

*Mr.  Oaiveri  for  the  personal  representative  of  the    [*295] 
daughter,  supported  the  master's  finding  on  the  second 
inquiry. 

Mr.  Wakejldd^  in  reply,  said  that  the  passage  cited  fix)m  Black- 
stone,  related  to  the  granting  of  letters  of  administration ;  and, 
therefore,  had  no  bearing  on  the  present  case,  where  the  question 
was,  what  was  the  meaning  of  certain  words  of  description,  hav- 
ing no  reference  to  letters  of  administration  or  to  property  of  any 
kind ;  and  that  the  words,  "  (rf  my  paternal  line,"  showed  that 
the  testator  meant,  not  his  own  descendants,  but  the  descendants 
of  his  £ftther. 

Thb  Vice-Chancbllob  :-— The  question  is,  whom  did  the  tes* 
tator's  mean  7  He  clearly  meant  his  own  next  of  kin,  with  the 
qualification  of  their  being  of  his  paternal  line.  Therefore,  the 
testator,  himseli^  was  tiie  proposUtis :  and,  as  the  question  is  one 

(a)  2  Comment  p.  604.  (b)  2  Ujl  k  Keen,  69. 
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that  relates,  exdusiyelj,  to  personal  estate,  the  loaster  was  light 
in  adopting  the  civil  law  mode  of  computation ;  and,  therefore^ 
the  three  exceptions  must  be  overruled.  * 

By  the  Slst  Edw.  Ill,  the  ordinary  is  bound  "  dqpukr  les  phis 
procheins  et  plus  Ioycd$  amis  du  mort  intesUU  pur  administer  ses 
biensJ^  In  Hensloe^s  Case^ipi)  Lord  Coke,  speaking  of  those  word^ 
says :  "  that  is  the  next  ofbhodJ^ 

The  21  Hen.  Ym,  c.  6,  s.  3,  says  that  tue  ordinary  shall  grant 
administration  to  the  widow  or  to  the  next  of  kin :  and 
[*296]  Lord  Coke,  in  the  very  next  sentence  in  ^Henshe^s  Case 
to  that  above  mentioned,  says :  "  the  staL  of  21  Hen. 
Vm,  c.  6,  gives  power  to  the  ordinary  to  commit  administration 
to  the  wife  of  the  intestate  or  to  the  next  of  blood."  I  give  the 
worda  in  Henshe^s  Case^  as  they  stand  in  English.  The  words 
in  my  French  copy  of  9th  reports,  printed  in  1697,  which  are 
translated  '^  next  of  blood,"  are,  in  the  first  place,  ''  Uplus  pny 
chein  de  sank,^^  and,  in  the  next,  ^^prochein  de  sanky  Taking,  as 
I  do,  Lord  Coke's  language  to  be  the  language  of  the  law,  the 
passages  in  Henshe^s  Case  show  that,  in  the  language  of  the  law, 
the  words  next  of  kin  and  next  of  blood  are  synonymoua 


The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Cooper  and  Mr.  Heathjkld  for  the  plaintifb : — ^The  one- 
third  of  the  testator's  residuary  estate,  which  was  to  be  applied 
according  to  his  widow's  will,  must  go  according  to  the  Statute 
of  Distributions ;  for,  as  she  made  no  appointment  of  it,  it  has 
become  imdisposed  of. 

With  respect  to  the  remaining  two-thirds  of  the  residue,  we 
submit  that  the  next  of  kin  of  the  testa,toT  ex  parte  patema^  at  the 
death  of  his  widow,  and  not  at  his  own  death,  are  entitled ;  and 
that  they  take  to  the  exclusion  of  the  testator's  brothers  and 

(a)  9  Bep.  39  K 
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sister.  The  expression :  "  my  oilier  the  next  of  kin,"  clearly  ex- 
cludes the  daughter  and  the  widow.  Besides,  the  prior  life  in- 
terests given  to  the  widow  and  daughter,  makes  this  case  an  ex- 
ception to  the  general  rule  that  the  period  at  which  the 
next  of  kin  are  to  be  ascertained,  is  the  trrne  *of  the  tes-  [*297] 
tator's  death.  Briden  v.  HewleUj{a)  Jones  v.  Oolbeckj{b) 
Miller  V.  JEatan,{c)  2  Jarman  on  Wills,(d)  EbUoway  v.  SoUo- 
way.{e) 

Next,  the  granddaughters  take  to  the  exclusion  of  the  brothers 
and  sister.  In  deciding  as  to  the  succession  to  personal  estate, 
this  coTirt  always  follows  the  Statute  of  Distributions,  except  so 
fer  as.its  application  is  excluded  by  the  words  of  the  wilL 
JElmsley  v.  Young,{g)  Now,  in  this  case,  the  next  of  kin  of  the 
testator  who  are  to  take,  are  his  next  of  kin  of  his  paternal  line, 
and,  therefore,  the  next  of  kin  of  his  maternal  line,  are  excluded ; 
but,  exclusive  of  them,  his  next  of  kin  according  to  the  statute 
are  to  take :  and  the  statute  prefers  the  lineal  descend^ ts  of  the 
deceased,  however  remote,  to  his  collateral  relations,  however 
near.  Consequently  the  plaintiffs  in  this  case,  being  the  grand- 
children of  the  testator,  are  entitled  to  the  two-thirds  of  his  resi- 
due, exclusive  of  his  brothers  and  sister. 

Mr.  Heaihfleld  added  that  the  words  in  the  will :  "at  her  de- 
cease," applied  to  the  two-thirds  of  the  residue  as  well  as  to  the 
one-third ;  and  that  as  the  persons  who  were  to  take  the  one- 
third,  that  is  the  appointees  under  the  will  of  the  widow,  could 
not  be  ascertained  until  her  death,  the  persons  who  were  to  take 
the  two-thirds,  were  to  be  ascertained  at  the  same  time. 

Mr.  Letvts  for  the  personal  representative  of  the  widow,  con- 
tended that  she  took  an  absolute  interest  in  the  one- 
third  of  the  residue.— [The  Yice-ObancejJjOH  :— It  *is    [*298] 
not  to  be  applied  according  to  her  disposal,  but  accord- 
ing to  her  wilL] — Mr.  Leuns : — ^At  all  events,  the  widow's  repre- 

(a)  3  II7L  ft  Keen,  90.  {d)  Pages  64,  66  and  66. 

(ft)  8  Ve&  38.  (fl)  6  Vee.  899. 

(c)  Coop.  C.  C.  SYS.  ig)  3  Uyl  A  Keen,  780. 
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eentative  is  entitled  to  one-tliird  of  the  third,  under  the  Statute 
of  Distributions. 

Mr.  Oodvert  for  the  representative  of  the  testator's  daughter, 
said  that  the  period  at  which  the  next  of  kin  of  the  testator  were 
to  be  ascertained,  was  his  own  death,  at  which  time  his  daughter 
was  his  sole  lineal  descendant ;  Jennings  v.  Newman,{a)  HoUoway 
V.  HoUoway^  Sir  John's  Leach's  observations  on  Bird  v.  Woodfp) 
and  Briden  v.  ffewleU.{c)  The  decision  in  Jones  v.  Golbeck^ 
turned  on  the  peculiar  language  of  the  will  and  on  the  word 
"  relations,"  being  used  in  the  plural  number.  In  MiUer  v.  EaUm 
Sir  William  Grant,  M.  R.,  decided  against  the  next  of  kin  at  the 
testator's  death,  because  they  were  expressly  provided  for  by  the 
will. — [The  Vice-Chancellor  : — ^In  that  case,  the  next  of  kin 
at  the  testator's  death,  were  his  two  sons ;  and  he  directed  that^ 
in  case  both  of  them  should  die  in  the  lifetime  of  his  widow,  his 
residue  should  go  to  and  be  divided  between  and  among  aZZ  and 
every  hi^ext  of  kin.  The  words,  "  all  and  every,"  necessarily 
meant  more  than  two  persons.] — ^The  word,  "  other," 
[*299]  has  been  *relied  on  as  showing  that  the  testator  intend- 
ed to  exclude  his  daughter ;  but  it  cannot  have  that 
effect :  for  the  testator,  in  the  paragraph  in  which  he  uses  that 
word,  mentions  his  wife  only,  and  directs  that,  at  her  death,  one- 
third  of  his  residue  shall  go  according  to  her  will,  and  the  other 
two-thirds  to  his  other  next  of  kin.  Therefore,  he  clearly  means 
bis  next  of  kin  other  than  his  wife. 

The  Vice-Chancellor  :— It  is  perfectly  plain  that  the  testa- 
tor did  not  intend  his  daughter  to  take  the  two-thirds  of  his  resi- 

(a)  ^nto,  VoLX,*p.  219. 

(&)  2  Sim.  ft  Stu.  400. 

(c)  See  2  Myl  k  Keen,  86.  Sir  John  Leach  there  sajfl^  th&t  the  report  of  Bwd  t. 
Wood  ia  too  short,  and  that  the  drcomstance  that  governed  the  deciaion  in  that  caae, 
thoagh  noticed  in  the  statement,  is  omitted  in  the  judgment 

But  it  is  not  easy  to  account  for  the  omissioD,  by  the  reporters,  of  an  important 
circumstance  in  the  judgment,  which  they  mentioned  in  the  statement,  unless  it  waa 
made  by  the  learned  judge  who  pronounced  the  judgment.  Every  judgment  re- 
ported by  &  &  S.  was  not  only  copied  from  Sir  John  Leach's  book  of  judgments,  bat 
was  perused  by  him  before  it  was  sent  to  press. 
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due.  He  gives  the  residue  of  his  effects  to  his  executrix  and  ex- 
ecutors, in  trust  to  pay  and  apply  the  annual  produce  thereof  for 
the  use  of  his  wife  and  the  maintenance  of  his  daughter,  during 
her  minority  and  during  the  life  of  his  wife ;  and,  if  the  produce 
amounted  to  1202.  a  year,  the  daughter  was  to  be  paid  202.  a 
year  on  her  attaining  twenty-one,  until  the  death  of  her  mother. 
Then  the  testator  says :  '^  In  case  she  shall  surviye  her  said 
mother,  my  will  and  mind  is  that  the  whole  of  my  said  estate 
and  properly  shall  go  and  be  paid  to  my  said  daughter  at  the 
death  of  her  said  mother :  and  my  will  and  mind  fiirther  is  that, 
in  case  my  said  wife  shall  survive  my  said  daughter,  then  my 
said  trustees  shall  pay  the  whole  of  the  annual  produce  of  my 
said  estate,  to  my  said  wife,  for  and  during  the  term  of  her  natu- 
ral life,  and  that,  at  her  decease,  a  third  part  be  paid  and  applied 
according  to  her  last  will  and  testament,  and  the  other  two-thirds, 
I  will  shall  go  and  be  paid  to  my  other  the  next  of  kin  of  my 
paternal  line."  Therefore  it  is  plain,  to  demonstration,  that  the 
persons  who  were  to  take  the  two-thirds  after  the  death  of  the 
mother,  when  the  daughter  should  have  predeceased 
her,  were  ^his  other  next  of  kin  of  his  paternal  line,  that  [*300] 
is,  his  next  of  kin  of  his  paternal  line,  exclusive  of  his 
daughter. 

Mr.  Wakefield  and  Mr.  Faher  for  the  defendant,  the  testator^s 
brother,  said  that,  as  the  court  had  decided  that  the  representa- 
tive of  the  daughter,  was  excluded  from  participating  in  the  two- 
thirds  of  the  residue,  the  only  questions  remaining  to  be  argued 
were,  whether  the  plaintiffs  were  entitled  to  share  in  the  two- 
thirds  with  the  brothers  and  sister  of  the  testator,  or  whether  the 
brothers  and  sister  alone  were  entitled  to  the  two-thirds ;  or,  in 
other  words,  whether  the  persons  entitled  to  the  two-thirds,  were 
those  who  answered  the  description  of  the  testator's  next  of  kin 
of  his  paternal  line,  at  his  death  or  at  the  death  of  his  widow: 
that  the  general  rule  was  that,  where  a  gifk  is  made  by  a  testator 
to  his  next  of  kin,  (even  after  a  life  interest  to  his  sole  next  of 
kiQ,)  the  period  at  which  the  next  of  kin  are  to  be  ascertained, 
is  the  testator's  death ;  that  that  rule  ought  to  be  followed  in  the 
present  case;  for,  not  only  was  there  no  ground  for  departmg 
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from  it,  but  there  was  a  reason  for  adhering  to  it ;  inasmnqh  as 
the  words  of  gifk  used  by  the  testator,  were  in  the  present  tense, 
although  the  period  of  distribution  was  future. — ^[Thb  Vicb- 
Chanoellob  :■— Do  you  imagine  that  the  persons  who  were  to 
take  the  two-thirds  were  to  be  ascertained  at  a  period  different 
from  that  at  which  the  persons  who  were  to  take  the  orie-titiird, 
were  to  be  ascertained  ?] — ^If  the  period  at  which  the  parties  en- 
titled to  the  two-thirds  are  to  be  ascertained,  is  the  death  of  the 
widow,  then  our  client  and  his  brother  are  entitled  to  partidpate^ 
in  the  two-thirds,  equally  with  the  plaintiffe. 

[*801]  *Mr.  (hoper,  in  reply,  said  that  the  persons  who  were 
to  take  the  two-thirds  of  the  residue,  and  the  persons 
who  were  to  take  the  one-third,  were  all  to  be  ascertained  at  the 
same  time ;  and,  as  the  latter  could  not  be  ascertained  until  tlie 
widow's  death,  the  former  must  be  ascertained  at  that  time :  that 
the  plaintiflfe  were  exclusively  entitled  to  the  two-thirds,  not- 
withstanding the  brotheis  stood  in  the  same  degree  of  relation- 
ship to  the  testator,  as  ihey  did ;  for  the  succession  to  personal 
estate  was  not  always  regulated  by  the  degree  of  relationship : 
that  the  &ther  and  the  child  of  a  person  deceased,  were  each  of 
them  related  to  the  deceased  in  the  first  degree,  but  the  child  was 
preferred  to  the  &ther :  that  a  grandchild  and  a  brother  stood  in 
the  second  degree  of  relationship  to  the  deceased,  but  the  grand- 
child took  to  the  exclusion  of  the  brother ;  and  that  in  this,  as  ^ 
in  every  other  case  where  property  was  either  bequeathed  to  or 
devolved  upon  next  of  kin,  the  court,  in  deciding  as  to  the  rights 
of  the  diflferent  claimants,  must  foUow  the  Statute  of  Distribu- 
tions, except  so  far  as  the  application  of  it  might  happen  to  be 
excluded  by  the  express  provisions  of  the  will ;  and,  as  there 
was  no  exclusion  of  the  statute,  in  this  case,  except  with  regard 
to  the  next  of  kin  ex  parte  mcUerna,  the  court  must  decide  that 
the  plaintLfife  were  alone  entitled  to  the  two-thirds  of  the  residue, 
they  being  the  sole  next  of  kin,  ex  parte  paiemay  according  to  the 
statute. 

The  Vice-Ohancellob  :— Supposing  it  to  be   reasonably 
dear,  olx  the  fiace  of  the  will,  that  the  testator  meant  that,  if  the 
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daughter  died  in  the  lifetime  of  her  mother,  the  persons  who  an- 
swered the  description  of  his  next  of  kin.  of  his  paternal  line, 
should  be  a^scertained  at  the  death  of  the  mother,  then  this  ques- 
tion arises :  whether  all  the  persons  who,  at  that  time, 
♦were  the  next  of  kin  de  facto^  must  not  take,  notwiih-  [*302] 
standing  two  of  them  were  grandchildren,  and  the  rest 
were  brothers  of  the  testator. 

Now  the  principle  of  the  decision  in  ElmsUy  v.  Young^  was 
that  the  court  must  consider  the  words,  "  next  of  kin,"  as  descri- 
bing the  persons  who  are  to  take ;  that  is,  it  must  not  look  at  the 
Statute  of  Distributions  in  order  to  ascertain  who  those  persons 
are,  but  must  inquire  who  are  the  next  of  kin,  irrespective  oi  the 
statute. 

If  then  I  adhere  to  the  decision  in  Elmsley  v.  Toung^  which  I 
think  is  right,  I  have  only  to  consider  who  are  the  persons  that 
come  within  the  descriptive  words. 

The  master  has  found  that  the  testator's  three  brothers  and  his 
sister,  were  his  next  of  kin  at  his  death,  exclusive  of  his  daugh- 
ter, (whose  claim  I  have  already  disposed  o^)  %nd  that  his  two 
grandchildren,  and  his  two  surviving  brothers,  were  his  next  of 
kin  at  the  death  of  his  widow.  Then  the  next  question  is,  at 
what  time  are  the  persons  answering  the  description  of  next  of 
kin  to  be  ascertained  ? 

The  testator  has  given  the  whole  of  his  l^due  to  his  daugh- 
ter, after  his  wife's  death ;  but,  if  his  wife  should  survive  his 
daughter,  he  has  directed  the  whole  of  the  produce  to  be  paid 
to  his  wife  for  her  life,  and,  at  her  deatii,  that  a  third  ^art  of  the 
capital  shall  go  according  to  her  will,  and  the  other  two-thirds, 
to  his  next  of  kin  of  his  paternal  line.  The  words,  therefore, 
show  that  all  the  persons  to  take  at  the  death  of  the  widow,  were 
to  be  simultaneously  ascertained;  and,  therefore,  I  think  that 
the  persons  entitled  to  the  two-thirds  of  the  residue,  are  the  two 
grandchildren  and  the  two  surviving  brotiiers  of  the  testator. 
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[♦863]  *Let  the  exceptions  taken  by  the  defendant  William 
Spencer,  (the  testator's  brother,)  to  the  master's  report^ 
bearing  date,  &c.,  be  ovemiled,  &o.,  &o.,  and  declare  that  subject 
to  the  life  interest  therein,  by  his  will,  bequeathed  to  his  wife, 
and  to  the  sum  of  20Z.  a  year,  thereby  bequeathed  to  his  daugh- 
ter, in  the  events  which  happened,  the  testator  died  intestate  as 
to  one-third  part  of  the  residue  of  his  personal  estate  and  effects, 
and  that  upon  his  death,  sulgect  as  aforesaid,  such  equal  one- 
third  part  became  vested,  as  to  one-third  part  thereof)  in  the  tes- 
tator's widow,  and,  as  to  the  remaining  two-third  parts  thereof, 
in  his  daughter,  as  his  next  of  kin ;  and  declare  that,  upon  the 
decease  of  the  widow,  the  remaining  two  third  parts  of  the  resi- 
due .became  vested  in  the  plaintiffe  and  the  defendant  William 
Spencer  and  Joseph  Spencer,  (the  testator's  other  surviving 
brother,)  in  equal  shares,  as  the  nearest  of  kin  of  the  said  testa- 
tor of  his  paternal  line  then  living. 


[*804]  *Leach  v.  Leach.' 

Parent  and  Child. — Maintenance. — AccaunL — WiU. — Chnstmction. 

1843 :  18th  and  19th  Januarj. 

Testator  gave  an  annuity  to  a  trastee,  in  trust  to  pay  the  same  to  his  daughter  for 
her  separate  use  for  life,  remamder  to  her  husband  to  enable  him  to  maintain  his 
children  by  her,  until  the  youngest  attained  twenty-one ;  and,  if  the  husband 
should  die  before  the  youngest  child  attained  twenty-one,  then  upon  trust  for  the 
trustee  to  apply  the  annuity  in  like  manner  as  the  husband  was  directed  to  da 
Held,  (the  daughter  being  dead,)  that  the  husband  was  bound  to  apply  the  annui^ 
for  the  m^ntenanoe  of  the  children ;  but  that,  if  he  maintained  them  properly, 
they  would  not  be  entitled  to  an  account  against  him. 

John  Okines  bequeathed  certain  leasehold  houses,  to  his  son, 
John  Okines,  in  trust  to  pay  an  annuity  of  200Z.,  out  of  the  rents 
to  the  testator's  daughter,  Elizabeth  Ann,  the  wife  of  the  defend- 
ant, Thomas  Leach,  for  her  separate  use  for  her  life,  and  after 
her  death,  to  Thomas  Leach,  io  enable  him  to  maintain  and  edur 
cate  all  and  every  the  child  and  children  of  the  said  Elizabeth  Ann 
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Leach,  and  for  their  advancement  in  life,  until  the  youngest  of 
them  should  attain  twenty-one;  and,  in  case  Thomas  Leach 
should  die  before  the  younger  of  such  children  should  attain 
twenty-one,  then  upon  trust  for  John  Ohtnes  to  apply  the  same  in 
like  manner  as  Thomas  Leach  was  thereby  directed  to  do:  and, 
when  the  youngest  of  such  children  should  have  attained  twenty- 
one,  then  upon  trust  to  sell  the  houses,  and,  after  paying  the 
expenses  of  the  sale,  to  divide  the  surplus  among  all  and  every 
such  child  and  children  as  should  be  then  living,  share  and  share 
alike. 

The  testator  died  in  1824.  His  son  duly  paid  the  annuity  to 
his  daughter,  until  February,  1884,  when  she  died  leaving  seven 
children. 

The  bill  was  filed  by  three  of  the  children,  one  of  whom  was 
of  age,  and  the  two  other  infants,  against  their  father  and  their 
brothers  and  sisters,  and  against  John  Okines,  the  son,  alleging 
that  since  their  mother's  death,  their  father  had  married 
again,  and  had  treated  his  ^children  by  his  former  wife  [*805] 
with  tmkinilness  and  neglect,  and  had  applied  a  very 
small  part  only  of  the  annuity  for  their  maintenance  or  advance- 
ment in  life,  but  had  applied  by  far  the  greater  part  thereof  to 
his  own  use.  The  bill  prayed  for  an  account  of  the  sums  re- 
ceived by  Leach  in  respect  of  the  annuity  and  of  his  application 
thereof;  and  that  he  might  pay  into  court  such  part  thereof  as 
had  not  been  properly  applied  by  him ;  and  that  the  rights  and 
mterests  of  the  children,  in  the  annuity,  might  be  declared ;  and 
that  their  father  might  be  restrained  from  receiving  the  annuity, 
and  John  Okines  from  paying  it  to  him ;  that  a  guardian  might 
be  appointed  of  the  infant  plaintiffe,  and  a  proper  allowance  be 
made  for  their  maintenance. 

The  father  said  in  his  answer,  that  he  had  regularly  received 
the  annuity  since  his  first  wife's  death,  but,  that  being  entitled, 
as  he  had  been  advised,  to  receive  it  for  his  own  use  and  benefit^  un- 
til the  youngest  child  should  attain  twenty-one,  he  had  not  ap- 
plied any  part  of  it  for  the  maintenance  or  advancement  in  life 
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of  the  children,  but,  as  he  submitted  he  was  entitled  to  do,  had 
xnixed  the  whole  of  it  with  his  own  moneys  and  income,  and  ap- 
plied the  same  to  his. own  use :  but,  neverthelessy  he  had  at  a 
considerable  expense,  maintained,  educated,  dothed,  brought  up 
and  advanced  the  children  out  of  his  own  mone  j& 

Mr.  Beihell  and  Mr.  JElderton  for  the  plaintifib,  contended  that 
Leach  was  a  trustee  of  the  annuity  for  his  children,  and  that  he 
had  no  interest  in  or  power  over  it^  except  for  the  purpose  of 
distributing  it  amongst  his  children ;  and  that  the  trust  for  the 

separate  use  of  his  wife,  and  the  whole  frame  of  the  will, 
[^806]    showed  that  he  was  not  intended  to  have  any  ^beneficial 

interest  in  the  annuity,  but  that  the  testator's  sole  object 
was  to  supply  him  with  the  means  of  fulfilling  the  obligations  of 
a  fether  to  his  children.  They  relied  principally,  upon  Wetherdl 
V.  Wtl9on.(a)  They  cited  also  Jubber  v.  JuhbeTfib)  Wbocb  v. 
Wood8;{c)  Rij^pon  v-  Norton  ;{d)  and  Page  v.  Way  ;(e) 

Mr.  Teed  and  Mr.  Speed  for  Thomas  Leach : — ^All  the  charges 
in  the  bill,  as  to  the  &ther  having  neglected  his  children,  are  de- 
nied by  the  answer.C^r) 

There  is  no  instance  in  which  the  court  has  decreed  a  &ther 
to  account  to  his  children,  for  his  past  receipts  of  a  fund  given 
for  their  maintenance.  If  the  testator  intended  the  father  to  be 
a  trustee  of  the  annuity  for  the  children,  why  did  he  direct  his 
son  to  pay  it  to  the  &ther?  Why  did  he  not  direct  his  son  to 
apply  it  for  their  maintenance  ?  Where  a  fund  for  the  mainten- 
ance of  children,  is  given  to  a  stranger  who  is  under  no  legal 
obligation  to  maintain  them,  the  court  will  declare  that  he  is  a 
trustee  for  the  children ;  but^  where  the  fund  is  given  to  the 
fiither  for  that  purpose,  the  children  are  not  entitled  to  such  a 
declaration.  Here  the  fund  is  first  given  to  John  Okines  in 
trust  to  pay  it  to  the  &ther ;  therefore,  Okines  and  not  the&ther 

(a)  1  Keen,  80.  (d)  2  Beav.  63. 

^)  Anie,  ToL  IX,  p.  603.  («)  3  Beav.  20. 

(e)  I IC7I  &0r.  401.  {g)  There  is  noeyidenoe  in  the 
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ifltlietroBteeofit  In.Bens9nr.  Tf%ttom,(a)  your  Honor  gays : 
*^  I  am  not  aw«ie  that  there  is  bjij  case,  where  there  is  a  gift  to 
a  party,  apparently  in  temiB  whioh  would  make  him 
the  taker,  bo  as  to  have  a  ^benefit^  and  words  have  been  [*S07] 
connected  with  it,  which  express  the  reason  for  which  it 
was  giv^  such  as  these:  '^tQ  enable  him  to  assist  such  of  the 
children  of  my  deceased  brother,  Francis  Benson,  as  he,  the  said 
Arthur  Benson,  shall  find  deserving  of  encouragement,"  in  which 
the  court  has  held  that  a  trust  was  created  for  those  persona  The 
cases  tiiat  have  been  dted,  aie  cases  where  property  has  been 
given  to  a  legatee,  with  power  to  select  one  or  more  of  a  specified 
class  of  persons  to  take  the  property  after  the  decease  of  the 
legatee.*^  Berkley  r.  /SWnJteme  ,^1)  Hadow  v,  Hadow  ;(c)  Gilbert 
V.  Bennett  ;(d)  Hammond  v.  Nlsame  ,•(«)  Andrews  v.  PaHingUnu{g) 
In  this  last  case,  the  Lord  Chancellor  says :  "  If  the  will  had 
given  the  dividends  to  the  fiither  for  the  maintenance  of  the 
children,  it  would  have  amounted  to  a  legacy  of  the  dividends  to 
the  &ther,  which  he  would  have  been  entitled  to,  though  he  had 
not  spent  half  of  it  in  the  children's  maintenance.  I  know  of  no 
midcUe  case.** 

Mr.  R  Perry  and  Mr.  Hood  appeared  for  the  other  defendants. 

The  Vicb-Chancellob: — ^The  necessary  construction  of  the 
words  of  the  will,  is  that  the  testator  did  not  intend  ^e  fiither  to 
take  the  annuity  to  himself  altogether  and  exclusively  of  any 
consideration  as  to  the  nudntenance,  education  and  advancement 
in  life  of  his  children.  The  testator  has  put  a  clear  interpretation 
on  his  own  words.  And,  if  there  was  any  doubt  on  the 
former  part  of  the  sentence,  the  *testator  has  removed  [*808] 
it  by  a  clear  expression  of  his  intention  in  the  latter  part, 
where  he  states  what  is  to  be  done  with  the  fund  after  the  death 
of  the  &ther.  He  says :  '^  In  case  the  said  Thomas  Leach  shall 
die  before  the  younger  of  such  children  shall  attain  the  said  age 
of  twe&tyK)ne  years,  then  upon  trust  for  the  said  John  Okinee^ 

(a)  Ank,  X6L  V,  p.  80.  (i)  AfiPi,  VoL  X,  p.  Stl. 

{h)  AiUs,  Vol  VI,  p.  61S.  («)  1  Swana.  36. 

<<)  AhI^  Vol  IX,  p^  43a  (g)2  Ooz,  S23. 
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his  executors  or  admimstrators,  to  apply  the  same  as  the  said 
Thomas  Leach  is  hereby  directed  to  do."  By  those  words  he  has 
put  an  interpretation  on  the  language  of  the  prior  declaration. 

I  admit  that,  so  long  as  the  father  properly  maintains  his  chil- 
dren, they  are  not  entitled  to  call  upon  him  for  an  account :  but 
it  must  appear,  to  the  court^  that  he  has  properly  maintained 
them. 

Declare  that  the  defendant  T.  Leach,  the  husband  of  Elizabeth 
Ann  Leach,  is  bound  to  apply  the  annual  sum  of  2002.  in  the  pkad- 
ings  meniionedj  in  the  maintenance  and  education  of  all  and  eyery 
the  said  children  of  the  said  Elizabeth  Ann  Leach,  and  for  their 
advancement  in  life,  imtil  the  said  youngestof  the  children  shall  at- 
tain the  age  of  twenty-one  years :  Refer  it  to  the  master,  to  inquire 
and  state  whether  the  said  T.  Leach  has  applied  the  same  in  the 
maintenance,  education  and  advancement  in  life  of  all  and  ey^ 
the  said  children,  with  liberty  to  state  special  circumstances :  Or- 
der the  defendant  John  Okines,  the  trustee  of  the  said  annuity, 
to  pay  to  the  said  defendant  Thomas  Leach,  the  sum  of  200L, 
being  the  amount  of  the  arrears  of  the  said  annuity  now  due  from 
him  to  the  said  defendant  T.  Leach,  up  to.the  26th  of  December, 
1842,  and  all  future  payments  of  the  said  annuity,  as  they  accrue 
due,  for  the  purposes  aforesaid :  And  for  the  better  discovery  of 
thei^atters  aforesaid,  the  parties  are  to  produce,  brfore 
[*809]  the  *said  master,  on  oath,  all  books,  &c.,  and  to  be  ex- 
amined on  interrogatories,  and  reserve  farther  directions . 
and  costs ;  and  any  of  the  parties  are  to  be  at  liberty  to  apply,  &c. 


Ellison  v.  Elwtk, — Elwin  v.  Williajis. — Same  v.  Hublook. 

Husband  and  Wife. — Chose  in  Action, 

1843 ;  23d  and  24th  January;  and  Ist  April. 

By  articles  entered  into  on  the  marriage  of  a  female  infant^  she  and  her  intended 
husband  agreed  to  assign,  on  her  attaining  twenty-one,  a  shore  of  her  deoeased 
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grandfather's  lesidiiaiy  estate  to  wiuch  sAie  was  entitled  under  the  trosts  of  his 
wOly  to  trustees,  in  trust  for  themselves  and  their  children ;  and,  after  tbe  lady  had 
attained  twentj-one,  a  settlement  was  made  in  pursuance  of  the  articles ;  but  be- 
fore the  settled  property  was  transferred  to  the  trustees,  the  husband  died.  Held 
that  the  wife's  right  to  the  property  by  suirivorship,  was  not  barred. 

Under  the  will  of  P.  Potter,  who  died  in  1799,  one  moiety  of 
his  residuary  personal  estate,  consisting  of  stock  in  the  funds,  &c., 
was  rested  in  trustees,  in  trust  for  his  daughter  Sarah,  the  wife 
of  Robert  Ellison,  for  her  separate  use,  for  her  life,  and,  after  her 
death,  in  trust  for  Sarah,  her  daughter,  absolutely,  but  subject  to 
the  payment  of  one-half  of  the  income,  to  Robert  Ellison  for  his 
life,  if  he  survives  his  wife. 

In  October,  1812,  an  indenture  (being  articles  of  agreement  in 
contemplation  of  the  marriage  of  Sarah,  the  daughter,  then  an  in- 
fant of  the  age  of  nineteen^  with  Ralph  Nicholson)  was  made  be- 
tween Nicholson  of  the  first  part,  Ellison  and  wife  of  the  second 
part^  Sarah,  the  daughter,  of  the  third  part,  and  certain  trustees 
of  the  fourth  part,  whereby  it  was  agreed  between  the  parties  and 
Sarah,  the  daughter,  for  herself  her  heirs,  &c.,  and  Nicholson,  for 
himself,  his  heirs,  &c.,  and  for  his  intended  wife,  coven- 
anted with  the  trustees,  that  in  case  *the  marriage  should  [*310] 
take  effect  they  would,  as  soon  as  conveniently  might 
be  after  Sarah  should  attain  twenty-one,  or  die  under  that  age, 
assign  the  before  mentioned  moiety  of  the  testator's  residuary  es- 
tate to  the  trustees,  in  trust  for  Nicholson  and  his  intended  wife, 
for  their  lives,  successively,  and,  afler  their  deaths,  in  trust  for 
their  children. 

The  marriage  was  solemnized  shortly  after  the  date  of  iihe  ar- 
ticles, and  Mrs.  Nicholson  attained  twenty-one  in  August,  1815. 
In  March,  1821,  her  mother  died ;  and  in  June,  1822,  her  fether 
married  Mary  Ann  Ellison,  the  plaintiff  in  Ellison  v.  Elxvin.  In 
March,  1823,  a  settlement  was  made,  for  the  purpose  of  carrying 
the  articles  into  effect,  to  which  Mr.  and  Mrs,  Nicholson  and  the 
trustees  were  the  only  parti^.  In  September,  1838,  Mr.  Nichol- 
son died,  leaving  his  wife  and  nine  children  by  her  surviving. 
In  July,  1889,  Mr.  Ellison  died,  and  Mary  Ann  Ellison  became 
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his  personal  repiesentativ  e,  and  also  the  personal  iepieaentatm 
of  hisfinst  wife. 

At  Mr.  Ellison's  death,  the  stock  in  the  fonds,  which  formed 
part  of  the  testator's  residuary  estate,  remained  standing  in  the 
names  of  the  trustees  of  the  wUL 

The  marriage  articles  and  settlement  comprised  not  onfy  the 
before  mentioned  moiety  of  the  testator's  residuary  estate,  but  also 
the  other  moiety  thereof  in  which  Mrs.  Nicholson  had  a  contin- 
gent reversionary  interest  under  her  father's  will :  and  the  bill  in 
EUison  y.  Bltvin^  was  filed  against  the  trustees  of  the  settlement 
and  Mrs.  Nicholson  and  her  children,  praying  that  the  settlement 
might  be  rectified  according  to  what  the  bill  alleged  to  have  been 
the  real  intention  of  the  parties,  with  regard  to  that  other 
[*811]  moiety;  and  that,  under  the  circumstances  *stated,  the 
plaintifl^  as  the  representative  of  Mr.  and  Mrs.  Ellison, 
might  be  declared  to  be  entitled  to  one-half  of  that  moiety. 

The  bill  in  Mivin  v.  WiUiams  was  filed  by  the  trustees  rfthe 
settlement,  against  the  trustees  of  the  testator's  will,  and  Mrs. 
Nicholson  and  her  children,  and  certain  other  persons^  stating 
that  Mrs.  Nicholson  alleged  that,  as  she  was  an  inJurU  when  the 
articles  on  her  marriage  were  eocecuted,  she  was  not  hound  thereby^ 
and  that  she  was  entitled  to  have  a  moiety  of  the  stock  which 
had  formed  part  of  the  testator's  residue,  transferred  to  her ;  and 
stating  also  that  Mrs.  Nicholson's  children  made  claims  adverse 
to  their  mother ;  and  praying  that  the  rights  and  interests  of  flie 
plaintiffs,  as  the  trustees  of  the  articles,  and  of  the  several  defend- 
ants, to  and  in  the  property  in  question,  might  be  ascertained  and 
declared  by  the  court. 

The  bill  in  Mtvin  v.  Burlock  was  supplemental  to  Elmn  v. 
WiUtams. 

Mr.  BeiheU  and  Mr.  Hardy,  appeared  for  Mary  Ann  Ellison, 
the  plaintiff  in  EUis&n  v.  Elvrin  :  but  the  most  important  question 
arose,  in  Elwin  v.  Williaftns  between  Mrs.  Nicholson  and  her  chiU 
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dien.  Mr.  Stuart  and  Mr.  Tounge  appeared  for  the  plaintiflGs  in 
tiiat  suit,  the  trostees  of  Mrs.  NicliolBon's  marriage  artideB  and 
fletflement 

Mr.  Teed  and  Mr.  Rogers^  for  Mrs.  Nicholson,  contended  that 
she  was  not  bound  by  the  articles  executed  on  her  marriage,  be- 
cause she  was  then  an  in&nt ;  Simaon  y.  Jones, ia)  and, 
though  she  was  of  age  when  *the  settlement  was  made,  [*S12] 
and  h^  interest  in  half  of  her  moiety  of  the  testator's 
stock  had  become,  by  her  mother's  death,  an  interest  in  posses- 
sion, her  interest  in  the  other  half  was  expectant  on  her  Mher's 
death ;  and  the  assignment  made  by  the  settlement  (being,  in 
fiict,  the  act  of  her  husband  alone)  could  not  affect  her  right,  by 
snrviyoiBhip,  to  her  diaee  in  action^  even  if  her  interest  had  been 
wholly  in  possession. 

Mr.  Anderdon  and  Mr.  Spurrier  for  some  of  Mrs.  Nicholson's 
children  who  were  infants,  said  that,  before  JBomsby  y.  Lee{b)  and 
Jhirdew  v.  JackaonUp)  were  decided  by  Sir  Thomas  Plumer,  it  had 
been  the  opinion  of  the  profession  that  there  was  no  difference  as 
to  the  effect  of  an  assignment  by  a  husband,  of  his  wife's  ehoee  in 
acUon^  for  yaluable  consideration,  whether  the  interest  of  the  wife 
was  in  possession  or  in  reyersion :  that  in  consequence  of  the  de- 
cisions in  those  cases,  it  was  now  too  late  to  contend  that  the 
husband's  assignment,  though  for  yaluable  consideration,  would 
pass  a  chose  in  action  in  which  his  wife  had  merely  a  reyersionary 
interest ;  but  Sir  Thomas  Flumer  did  not  decide  and  did  not  in- 
tend to  decide  anything  except  ais  to  a  reyersionary  interest :  that 
the  Lord  Chancellor's  decision  in  Himner  y.  JforUm{d)  proceed- 
ed precisely  on  the  same  ground;  and  the  commencement  of 
the  judgment  showed  that  his  Lordship  did  not  mean  to  carry 
Sir  Thomas  Plumer's  doctrine  one  step  further:  "This  Amd  wasa 
chose  in  action  of  the  wife ;  it  was  her  reyersionary  chose  in  action. 
Whether  the  husband  has  the  power  of  assigning  his  wife's  re* 

(a)  2  Ruaa.  A  ICyL  365;  see  Judgment,  375.    See  also^  EasUngs  t.  OrdSi  mniei 
yoLXI,p.205;  BiiAAMmY.MaedougaUibBettv.li^ 
(S)  2  ICadd.  le.  (d)  3  Rani  68. 

(c)  1  Bom.  1. 
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versionary  interest  in  a  chose  in  adixm^  is  a  questkm 
[*81S]  which  has  been  repeatedly  ^agitated,  and  has  excited 
considerable  interest  both  at  law  and  in  equity.  At  law 
the  ohoses  in  action  of  the  wife  belong  to  the  husband,  if  he  re- 
duces them  into  possession ;  if  he  does  not  reduce  them  into  pos* 
session,  and  dies  before  his  wife,  they  survive  to  her.  When 
the  husband  assigns  the  cfiose  in  action  of  his  wife,  one  would  sup- 
pose, on  the  first  impression,  that  the  assignee  would  not  be  in  a 
better  situation  than  the  assignor;  and  that  he,  too,  must  take 
some  steps  to  reduce  the  subject  into  possession,  in  order  to  make 
his  title  good  against  the  wife  surviving.  But  equity  oonsideis 
the  assignment  by  the  husband  as  amounting  to  an  agreement 
that  he  will  reduce  Ihe  property  into  possession ;  it  likewise  con- 
siders what  a  party  agrees  to  do  as  actually  done :  and,  therefore, 
where  the  husband  has  the  power  of  reducing  the  property  into 
possession,  his  assignment  of  the  chose  in  action  of  the  wife  will 
be  regarded  as  a  reduction  of  it  into  possession.  On  the  other 
hand,  I  should  also  infer  that,  where  the  husband  has  not  the 
power  of  reducing  the  chose  in  action  into  possession,  his  assign- 
ment does  not  transfer  the  property,  tiU,  by  subsequent  events, 
he  comes  into  the  situation  of  being  able  to  reduce  the  property 
into  possession ;  and  then  his  previous  assignment  will  operate 
on  his  actual  situation,  and  the  property  will  be  transferred:" 
that  that  passage  showed  that  the  Lord  Chancellor  did  not  mean 
to  extend  the  doctrine  to  oases  where  the  chose  in  action  either 
was  capable  of  being  reduced  into  possession  at  the  time  of  the 
assignment,  or  became  so  during  the  coverture;  Salisbury  v. 
Newton,{a)  and  Oarforth  v.  Bradley,{f>)  where  Lord  Hardwicke, 
adverting,  towards  the  conclusion  of  his  judgment,  to  the  case 
of  the  wife  surviving,  says  that  an  assignment,  by  her 
[*314:]  husband,  of  *her  chose  in  action^  for  valuable  consider- 
ation, would  be  good  against  the  wife :  Bush  v.  Dal- 
way  ;{c)  2  Roper  on  Husband  and  Wife.(d)  In  Johnson  v.  John- 
son{e)  Sir  T.  Plumer,  M.  R,  concedes  the  point  which  we  are 
now  contending  for.    He  says :  "  The  next  question  is,  what  is 

(a)  1  Eden,  370.  (<J)  JaeoVs  edit  p.  27. 

(ft)  2  Vez.  676 ;  see  678.  («)  IJac.  A  Walk.  476. 

(6)  I  Yess.  19;  &  C,  3  Atk.  630. 
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the  effect  of  the  aasigmnent  upon  this  fiind,  which  was  in  court 
and  belonged  to  a  manied  woman?  The  doctrine  on  this  sub- 
ject stands  on  the  peculiar  principles  of  the  court  K  it  were  now 
a  new  point,  it  would  be  difficult  to  understand  how  the  assignee 
could  be  in  a  better  sLtuation  than  the  husband  himself;  for  the 
assignment  does  not  reduce  it  into  possession ;  it  still  r^nains  a 
chose  in  action;  and  its  being  a  chose  in  action^  gives  the  wife  a 
right  by  survivorship.  But  it  is  too  late  to  consider  this :  for  it 
is  decided  that  an  assignmetxt  for  valuable  consideration,  being 
a  disposition  of  the  property,  is  sufficient  to  bar  the  right  of  the  • 
wife  surviving.    Lord  Carteret  v.  Pa8chaV\d) 

Mr.  Orippa  appeared  for  the  adult  children  of  Mis.  Nicholson, 
but  took  no  part  in  the  argument. 

Mr.  K.  Parker^  Mr.  Stirdon^  Mr.  PaynieTj  Mr.  Humphry  and 
Mr.  Blower^  appeared  for  the  other  parties. 

The  Vice-Chancellor  : — ^Before  I  part  with  this  case,  I  will 
look  through  all  the  authorities  from  the  beginning  to  the  end. 
I  confess  that,  at  present,  I  have  a  strong  impression  on  my 
mind,  that  there  is  no  case  in  which  the  court  has  held  the  wife's 
right  by  survivorship  to  be  barred,  where  the  husband 
has,  for  a  valuable  consideration,  assigned  his  *wife's  [*315] 
equitable  chose  in  action^  which  was  capable  of  being  re- 
duced into  possession  at  the  time,  and  has  died  before  the  assignee 
has  attempted  to  reduce  it  into  possession. 


April  1st. — Ttttc  Vice-Chancellob  : — ^After  repeated  discus- 
sion, in  the  case  of  Purdew  v.  Jackson^  before  Sir  Thomas  Plu- 
mer  and  by  Sir  Thomas  himself  he  said :  "  After  this  repeated 
consideration  of  the  subject,  I  stall  continue  of  opinion,  that  all 
assignments  made  by  the  husband  of  the  wife's  outstanding  per^ 
sonal  chattel,  which  is  not  or  cannot  be  then  reduced  into  pos- 
session, whether  the  assignment  be  in  bankruptcy,  or  under  the 

(a)  3P.W.  m. 
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insolvent  acts,  or  to  trustees  for  payment  of  debts,  or  to  a  pozehaaer 
for  valnable  consideration,  pass  only  the  interest  which  the  hus- 
band has  subject  to  the  wife's  legal  tight  by  sarviyor8hip."(a) 

In  that  case,  Mrs.  Bolton  being  entitled  to  a  shore  of  8Z.  per 
cents,  after  the  death  of  Isabella  Purdew,  she  and  her  husband 
executed  an  assignment  of  her  share  to  Hose  for  valuable  con- 
sideration. Then  Bolton,  the  husband,  died  Afterwards  Isa- 
bella Purdew  died ;  and  the  question  was,  whether  Rose  was 
entitled  to  the  share,  or  Mrs.  Bolton  and  those  who  claimed  un- 
der her.  And  Sir  Thomas  Plumer,  in  conformity  with  what  he 
had  before  said,  decided  that  Rose  was  not  entitled,  but  that  ihe 
share  belonged  to  Mrs.  Bolton  and  those  who  claimed  under 
her. 

• 
Precisely  the  same  question  arose  in  Honmer  v.  Mar- 
[*816]    to7i,(i)  and  the  present  Lord  Chancellor  decided  in  *the 

same  way.    Upon  the  question  that  arose  in  those  two 
cases  I  must  consider  the  law  as  settled. 

In  the  course  of  the  first  argument  in  Purdew  v.  Jacksanj  the 
Master  of  the  Rolls  put  this  question :  "Is  there  any  case  in 
which  the  husband  having  assigned  the  wife's  present  chose  in 
action,  and  having  died  before  the  assignee  obtained  possession  of 
it,  the  assignee  prevailed  over  the  surviving  wife."(c)  The  lead- 
ing counsel  on  both  sides,  one  of  whom  was  the  present  Lord 
Chancellor  of  Ireland,  said :  "We  believe  that  such  a  case  has 
not  occurred."  A  note  to  the  report  seems  to  call  in  question 
the  accuracy  of  that  answer,  and  it  refers  to  the  case  of  The  Earl 
of  Salidmry  v.  Newton,  and  to  the  case  of  Ba^  v.  Daudy,  of 
which,  besides  the  report  in  Atkyns,  one  stat«nent  is  given  in  a 
note  to  Purdew  v.  Jackson,  at  page  SS,  and  another  in  a  note  to 
JBonner  v.  Morton,  at  page  72.  It  appears  from  the  report  ot 
Ths  Sari  of  Salubury  v.  Newton,  in  1  Eden,  that  the  only  pcrint 
made  by  the  counsel  for  the  widow,  was  that  she  was  entitled  to 

(a)  1  BuflB.  70.  (c)  1  Bon.  19. 

(»)  3  Bim  66. 
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have  a  settlement ;  and,  as  to  Bates  v.  Dandy ^  Lord  Lyndhnrst, 
in  8  Buss.  p.  72,  observes  that  no  doubt  could  be  entertained  as 
to  the  husband's  power  over  the  property:  and  the  application 
of  that  case  to  the  present  question,  rests,  not  on  the  decree,  but 
on  a  dictum  which  was  wholly  unnecessary  for  the  decision  of 
the  actual  points  which  were  before  the  court :  so  that  the  answer 
of  the  counsel  was,  in  substance,  correct  As  to  the  case  of  Z(m2 
Carteret  v.  PaachcU,{a)  on  which  Mr.  Anderdon  seemed  to  lay 
great  stress,  it  actually  was  decided  on  the  ground,  not  that  the 
husband  could  assign  his  wife's  chose  in  action^  but  that 
he  *might  assign  her  interest  in  land  in  the  nature  of  [*817] 
an  equitable  extent  under  Lord  Cowper's  decree.  And 
it  is  also  observable,  from  what  is  stated  in  page  199,  that  Lord 
King  appeared  to  be  of  opinion  that,  if  the  wife's  chose  in  action 
was  not  reduced  into  possession  during  the  husband's  life,  it  sur- 
vived  to  her  as  against  his  assignee. 

It  is  useless  to  be  always  travelling  over  the  same  ground.  I 
consider  the  pnnciple  laid  down  by  Sir  Thomas  Plumer,  and 
twice  affirmed  by  the  Lord  Chancellcnr,  to  be  decisive  of  the  pres- 
ent question.  Whether  the  husband  dies  in  the  lifetime  of  the 
tenant  for  life,  Whereby  the  chose  in  action  cannot;  as  against  the 
wife,  be  reduced  into  possession,  or  whether  he  survives  and  dies 
before  it  is  reduced  into  possession,  the  same  result  must,  in  my 
opinion,  follow;  and  the  consequence  is,  that,  in  the  present 
case,  a  declaration  must  be  made  that  Mr.  Nicholson's  covenant, 
which  might  operate  as  an  assignment,  does  not  now  afifect  that 
portion  of  the  chases  in  action  of  his  wife,  which  was  not  reduced 
into  possession  in  his  lifetime. 

(a)  3  P.  W.  IST. 
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[*818]  *HARRmGTON  V.  Habbikgton. 

Appointment — Power. —  WilL — Constniciion. — 7  WHL  /F,  cfc  1 
Vict  C..26,  8.  27. 

1843:  nth  and  24th  February. 

A  married  lady  having  power,  under  her  settlement,  to  dlspoae  of  real  and  pemnial 
property,  to  which  her  husband  waa  entitled  for  his  life ;  and  her  husband  baring 
agreed,  subsequently  to  the  marriage,  that  certain  other  personal  property  should 
be  disposed  of  by  her,  in  such  manner  as  she  thought  proper,  made  a  will  com- 
mencing as  follows:  " I,  Ann  B.,  the  wife  of  "W.  B.,  by  the  authority  of  my  mar- 
riage articles,  do  make  this  my  last  will  and  testament  Whereas  my  husband  ia 
entitled  to  the  whole  of  the  rents  and  profits  of  my  estates,  both  real  and  pnaooal, 
during  his  life ;  from  and  after  the  decease  of  myself  and  my  husband,  I  do  hereby 
give,  &c."  Tlie  testatrix  then  proceeded  to  dispose  of  the  property  comprised  in 
her  settlement :  and,  after  appointing  executors,  she  gave  all  the  reet^  residue  and 
remainder  of  her  property,  both  real  and  personal,  to  O.  H.  Held,  that  the  will 
was  an  appointment  of  the  property  comprised  in  the  post-nuptial  agreement,  as 
well  as  of  that  comprised  in  the  settlement 

The  bill  stated  and  the  answers  admitted,  that,  in  the  year 
1841,  and  prior  to  the  date  and  execution  of  the  memorandum 
after  mentioned,  Ann  Battell,  the  wife  of  the  Rev.  Wm.  Battell, 
both  since  deceased,  became  seised  in  fee,  as  heiress  at  law  of 
Jannett  Walmsley,  of  certain  real  estates  situate  at  Preston,  in 
Lancashire ;  that  her  husband,  being  desirous  that  she  should 
have  the  absolute  power  and  right  of  disposition  of  all  such  real 
estates  and  the  proceeds  thereof,  executed  the  following  memo- 
randum in  writing: — "I,  the  imdersigned,  the  Eev.  William 
Battell,  hereby  declare  it  to  be  my  wish  and  intention  to  re- 
nounce any  marital  right  which  I  may,  or  can  have,  or  be  sup- 
posed to  have,  to  the  moneys  which  shall  arise  or  be  produced 
from  the  property  in  Preston,  Lancashire,  which  descended  to 
my  wife  as  heiress  at  law  of  the  late  Miss  Jannett  Walmsley,  de- 
ceased ;  and,  in  order  to  ejBfectuate  such  intention,  I  hereby  agree 
and  declare  that  the  said  moneys,  when  payable,  shall  be  received 
and  taken  by  my  said  wife,  and  shall  be  applied  and  disposed  of  by 

her  in  such  manner  as  she  may  think  proper.  As  witness 
.  [*S19]    my  hand  this  *16th  day  of  September,  1841."    The  bill 

next  stated  that^  very  shortly  after  the  date  and  execu- 
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tion  of  the  memorandum,  the  real  estates,  to  which  Mrs.  Battell 
so  became  entitled  as  aforesaid,  were  sold,  and  the  produce  thereof 
was  laid  out,  by  her  direction,  in  the  purchase,  in  her  name,  of 
exchequer  bills,  to  the  amount  of  2,000^.,  whidi  were,  with  the 
privity  and  approbation  of  her  husband,  deposited  by  her  at  her 
banker's,  and  there  carried  to  her  separate  account ;  that  the  in- 
terest of  the  exchequer  bills  was,  from  time  to  time,  either  paid 
by  the  bankers,  to  Mrs.  Battell,  to  her  separate  use,  or  was  car- 
ried, by  them,  to  her  separate  account ;  that  Mr.  Battell  made 
his  will,  bearing  date  the*  15th  day  of  October,  1841,  and  ap- 
pointed his  wife  and  the  defendants  Henry  Thomas  Davies  and 
Thomaa  William  Harrington,  his  executors ;  that,  besides  the 
poller  or  right  of  disposition  so  given  or  reserved  to  her  by  the 
memorandum,  Mrs.  Battell  was,  at  the  time  of  making  her  will 
after  mentioned,  entitled  to  a  general  power  of  appointment, 
limited  or  reserved  to  her  by  the  settlement  made  on  her  mar- 
riage with  Mr.  Battell,  bearing  date  the  8d  of  October,  1808, 
over  certain  stock,  moneys,  and  freehold  and  copyhold  estates 
comprised  in  the  settlement;  and  that  she  duly  made  and  pub- 
lished her  will  bearing  date  the  15th  of  November,  1841,  and  which 
was  to  the  purport  or  effect  following : — ^I,  Ann  Battell,  the  wife 
of  the  Rev.  "William  Battell,  hy  the  authority  of  my  marriage  ar- 
ticles^ do  make  this  my  last  wiU  and  testament.  Whereas,  my 
husband  is  entitled  to  the  whole  of  the  rents  and  profits  of  my 
estates,  both  real  and  personal,  during  Ids  hfe ;  from  and  after 
the  decease  of  myself  and  my  husband,  I  do  hereby  give  and 
devise  and  bequeath  to  my  godson,  Henry  George  Harrington, 
(the  plaintiff,)  all  my  freehold  lands,  tenements  and  pre- 
mises at  Tickhill,  m  the  county  *of  York,  to  him  and  [*320] 
to  his  heirs  forever.  I  give  and  bequeath  to  Mr.  George 
Leeworthy  Hulland,  all  my  copyhold  lands,  tenements  and  pre- 
mises situate  at  Chapelthorpe  and  Thomes,  in  the  manor  of 
Wakefield,  in  the  coimty  of  York,  which  have  been  surrendered 
to  the  uses  of  my  will,  for  his  life,  and,  after  his  death,  to  his 
children  by  his  present  'wife.  After  my  just  debts  and  funeral 
expenses  are  paid,  I  give,  to  Frances  Caroline  Matilda,  the  wife 
of  Captain  Harrington,  1,000?.  (The  testatrix  then  gave  other 
pecuniary  legacies  in  like  terms^  and  disposed  of  her  household 
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ftimiture,  linen  and  plate.)  I  do  hereby  oonstitate  and  appoiht 
Gapl^  Thomas  William  Harrington  and  Francis  Henry  Thonutf, 
Esq.,  executors  of  this  my  will ;  and  I  do  hereby  give  to  each  of 
them  800t,  upon  condition,  nevertheless,  that  they  shall,  within 
six  months  after  the  decease  of  myself  and  my  husband,  take  out 
a  probate  of  this  my  will,  and  duly  execute  the  same ;  and  the 
rest,  residue  and  remainder  of  my  property^  both  reed  and  personal^ 
I  her  Ay  give  to  Henry  Oeorge  HarringUm. 

Mrs.  Battell  died  on  the  20th  day  of  September,  1842;  and 
Mr.  Battell  died  on  the  80th  of  the  same  month ;  and  their  wiUs 
were  proved  by  their  executors  respectively.  Mra.  Battell's 
executors  sold  the  exchequer  bills  and  received  the  prodfce, 
together  with  the  interest  thereon,  which  was  in  the  hands  of  her 
bankers;  but  they  refused  to  pay  over  the  same  to  the  plaintiff 
except  under  the  direction  of  the  court 

The  bill  prayed  that  it  might  be  declared  that,  under  the  mem- 
orandum,  Mrs.  Battell  became  entitled  to  the  absolute  right  or 
power  to  dispose  of  the  exchequer  biUs  and  the  interest  accmed 
thereon,  as  part  of  her  separate  estate ;  and  that  her  will 
[*821]  was  an  effectual  exercise  *of  such  right  or  power ;  and 
that  the  plaintiff  had,  consequently,  become  entitled  to 
the  whole  of  the  produce  of  the  exchequer  bOls  and  interest,  and 
that  her  executors  might  be  ordered  to  pay  the  same  to  the  plain- 
tiff: or  that  the  interest  of  the  plaintiff  and  all  other  peiBons 
therein  might  be  ascertained  and  declared. 

The  defendants,  Thomas  William  Harrington  and  Francis 
Henry  Thomas,  Mrs.  Battell's  executors,  submitted  to  the  judg- 
ment of  the  court,  whether  the  memorandum  did  or  was  in- 
tended to  confer,  on  Mrs.  Battell,  an  actual  power  or  right  to 
dispose  of  the  exchequer  bills,  as  part  of  her  separate  estate ;  and 
whether  the  same  was  a  good,  valid  and  subsisting  power  at  the 
time  when  she  signed  her  will,  without  any  reference  as  to' 
whether  she  should  or  not  survive  her  husband ;  and  whether 
her  will  operated  as  a  valid  and  effectual  exercise  of  all  powers 
which  were,  in  any  manner,  vested  in  her ;  and  whether  the  ex- 
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chequer  bills  and  interest  passed  under,  and  the  right  to  the  same 
became  immediately  rested  in  the  plaintiff,  by  virtue  of  her  will, 
as  an  execution  of  the  power;  and  whether  the  defendants  had 
no  right  to  leceiye  and  no  title  to  retain  the  same. 

The  defendant  Davies,  one  of  Mr.  Battell's  executors,  submit- 
ted that  the  memorandum  did  not  actually  confer  any  absolute 
right  or  power  upon  Mrs.  Battell,  to  dispose  of  the  said  exchequer 
bills  and  interest,  by  any  will  or  testamentary  disposition  thereof 
during  the  lifetime  of  her  husband ;  and  that  her  husband  having 
Borvived  her,  her  will  became  wholly  inoperative  as  to  the  ex- 
chequer bills  and  interest:  that,  even  if  Mrs.  Battell  had  any 
right  or  power  to  dispose  of  the  exchequer  bills  and  in- 
terest by  any  will  or  testamentaiy  *disposition,  her  will  [*822] 
was,  expressly  and  exclusively,  confined  to  the  stock, 
moneys  and  freehold  and  copyhold  estates,  over  which  a  power 
of  disposition  was  reserved  to  her  by  her  settlement,  and  that  the 
same  did  not  extend  to  any  other  property:  and  that,  under  the 
circumstances  aforesaid,  the  exchequer  bills  and  interest  were 
wholly  undisposed  of  by  her  and  formed  part  of  her  personal 


The  cause  now  came  on  to  be  heard  as  a  short  cause. 

After  the  pleadings  had  been  opened,  the  Vice-chancellor 
asked  the  plaintiff's  counsel  at  what  time  and  by  whom  the 
estate  at  Preston  had  been  sold:  and,  the  counsel  not  being 
instructed  upon  those  points,  his  Honor  postponed  the  hearing 
^  the  cause  until  the  particulars  inquired  after  had  been  ascer- 
tained 

Fdymary  24A. — ^The  following  information  was  now  commu* 
nicated  to  the  court 

•  The  estate  was  sold  by  private  contract,  by  Mrs.  Battell's 
order,  on  the  9th  of  October,  1841,  having  been  previously  ad- 
vertised and  offered  for  sale,  by  public  auction,  on  the  9th  of  the 
preceding  month.    It  was  conveyed  to  the  purchaser  by  lease 
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and  release,  by  Mr.  and  Mrs.  Battell  and  Mr.  Harris,  the  survi- 
ving trustee  under  Miss  Walmsley's  will,  by  wbicli,  in  1825,  she 
devised  her  real  estate  to  Harris  and  William  Cross,  since  de- 
ceased, to  hold  to  the  use  of  certain  persons,  all  of  whom  died  in 
Miss  Walmsley's  lifetime.  Miss  Walmsley  died  in  January, 
1839,  leaving  Mrs.  Battell,  her  niece  and  only  surviving  relative, 
and  who,  thereupon,  became  entitled  to  all  her  real  and  personal 
property.  The  sale  was  actually  advertised  at  the  time  when  the 
memorandum  of  the  15th  of  September,  1841,  was  signed. 

['^823]  *Mr.  BeOidl  and  Mr.  Hethsringtcn^  for  the  plaintiff 
said  that,  under  the  memorandum  of  September,  1841, 
Mrs.  Battell  had  power  to  dispose  of  the  proceeds  of  the  sale  of 
the  Preston  estate,  in  such  manner  as  she  might  think  proper ; 
and  that  Curieis  v.  Kenrtckj(a)  decided  that  a  married  woman 
having  a  power  to  dispose  of  property,  might  make  an  effectual 
disposition  of  it,  notwithstanding  she  refeired  neither  to  the 
power  nor  to  the  property :  and  that  all  doubt  upon  the  point, 
if  any  still  remained,  was  removed  by  the  recent  act  for  amend- 
ing the  laws  with  respect  to  wills,  7  Will.  4  &  1  Vict  c.  26  :{b) 
and  that  now  there  could  be  no  doubt  that  the  residuary  gift  in 
Mrs.  Battell's  will,  was  an  effectual  appointment,  to  the  plain^ 
of  the  exchequer  bills  in  which  the  proceeds  of  the  sale  had  been 
invested. 

Mr.  Wakefield,  Mr.  Siinion  and  Mr.  JElderton  for  the 

[*3^4]    defendants,  said  that  there  were  two  questions  in  *the 

case,  first,  whether  Mrs.  Battell  had  any  power  to  dis- 

(a)  AfUe,  YoL  IX,  p.  443. 

(&)  The  2'7th  section  enacts  that  a  general  devise  of  the  real  es^te  of  the  testator, 
or  of  the  real  estate  of  the  testator  in  any  place  or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise  described  in  a  general  manner,  shall  be  constraed 
to  include  any  real  estate,  or  any  real  estate  to  which  such  description  shall  extend 
(as  the  case  may  be,)  which  he  may  have  power  to  appoint  In  any  manner  he  may 
think  proper,  and  shall  operate  as  an  ezecuUon  of  such  power,  unless  a  contrary  in- 
tention shall  appear  by  the  will;  and,  in  like  manner,  a  bequest  of  the  petsonal 
estate  of  the  testator,  or  any  bequest  of  personal  property  described  in  a  general 
manner,  shall  be  construed  to  include  any  personal  estate,  or  any  personal  estate  to 
which  such  description  shall  extend,  (as  the  case  may  be,)  which  he  may  have  power 
to  appoint,  in  any  maimer  he  may  think  proper,  and  shall  operate  as  an  ezocatiait 
of  such  power,  unless  a  contrary  intention  shall  appear  by  the  will 
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pose  of  the  proceeds  of  the  sale,  and,  secondly,  if  she  had  the 
power,  whether  she  had  exercised  it — [The  Vice-Chanckl- 
LOB : — ^Is  not  a  will  a  manner  of  disposing  of  property  ? — ^]Sup- 
poaing  that  she  had  the  power,  her  will  is  not  a  good  execution 
of  it  For,  at  the  commencement  of  it,  she  says,  expressly,  that 
she  makes  it  by  the  authority  of  her  marriage  articles;  and,  there- 
fore, it  is  evident  that  she  did  not  intend  it  to  be  an  execution  of 
any  other  power,  or  to  operate  upon  any  property  except  that 
which  she  had  power  to  dispose  of  under  her  marriage  articles. 
And,  that  being  so,  the  court  cannot  hold  that  the  will  is  a  good 
execution  of  any  other  power ;  inasmuch  as :  "  a  contrary  in- 
tention appears  by  the  will." 

The  Yicb-Chancellob  :— As  I  understand  this  case,  Mrs. 
Battel!  had  a  power,  under  her  marriage  settlement,  to  dispose  of 
the  freehold,  copyhold  and  personal  estate  therein  comprised : 
and.  at  the  commencement  of  her  will,  she  says  that  she  makes 
it  by  the  authority  of  her  marriage  articles.  The  fact  is  that  she 
had  two  powers,  one  under  her  marriage  settlement,  and  the 
other,  under  the  memorandum  of  the  15th  of  September,  1841. 
Then,  after  having  disposed  of  the  real  and  personal  estate  com- 
prised in  the  settiement,  she  appoints  executors;  and  then  says: 
"and  all  the  rest,  residue  and  remainder  of  my  property,  both 
real  and  personal,  I  hereby  give  to  Henry  George  Harrington." 
Now,  the  construction  contended  for  by  the  coimsel  for  the  de- 
fendants, would  prevent  that  residuary  clause  from  hav- 
ing any  effect  whatever.(a)  But  I  cannot  *think  that  [*825] 
that  IS  the  right  construction :  and,  tiierefore,  I  shall  de- 
clare that  the  exchequer  bills  passed  by  the  will  of  Mrs.  BattelL 

(a)  It  did  not  ^pear  that  the  testotrix  had  disposed,  by  the  particolar  devises  and 
bequests  in  her  will,  of  the  whole  of  the  property  which  she  had  power  to  appoint 
by  virtoe  of  her  settlement;  but,  on  the  contrary,  the  defendants  stated  in  their 
answers,  that  they  believed  that  the  personal  property  which  she  had  power  to  ap- 
point nnder  her  settlement,  was  more  than  sufficient  to  satiaQr  her  funeral  and  tes- 
tamentary expenses,  debts  and  legacies.  The,  will,  too  afforded  an  argument  (in 
addition  to  those  adduced  by  the  defendants'  counsel,)  that  it  was  not  intended  to 
bean  exercise  of  any  power,  except  that  reserved  by  the  settlement,  namely,  that 
the  legacies  to  the  executors  were  given  on  condition  that  they  proved  the  will 
within  a  certain  time  after  the  death  of  the  husband,  who  had  a  life  interest  under 
the  set^ement 

Vol.  Xm.  18 
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Time. 

1843:  IrtMaich. 

If  husband  and  wife,  being  seised  in  fee  in  right  of  the  wife,  oonrey  to  a  porchaaer, 
by  deed  without  fine ;  the  wife,  if  she  survives,  and,  if  not,  her  heir,  may,  on  the 
husband's  death,  reoover  the  land,  notwithstanding  the  purchaser  may  have  been 
In  poansBion  ibr  more  than  forty  years. 

It  baying  been  referred  to  tbe  master,  to  inquire  and  state 
wbetber  a  good  title  could  be  made  to  certain  freehold  tenements 
whicb  the  plaintiff  had  agreed  to  sell  to  the  defendant,  the  mas- 
ter reported  in  the  negative. 

It  appeared,  on  the  hearing  of  exceptions  -taken  by  the  plain- 
tiff to  ^e  report,  that  the  plaintiff  made  out  their  title  through 
one  Elms  Foster,  to  whom  Thomas  Jones  and  Sarah,  his  wife, 
(whose  maiden  name  was  Harris,)  conveyed  the  tenements,  by 
lease  and  release  dated  the  3d  and  4th  of  September,  1772,  in 
obedience  to  a  decree  of  the  court  made  in  a  suit  of  Cole  v.  Har- 
ris. The  marriage  of  Mr.  and  Mrs.  Jones  took  place  subsequently 
to  the  decree ;  and  ihe  release  recited  it  and  contained 
a  covenant,  on  the  part  of  Jones,  *that  he  and  his  wife    [*828] 

(a)  1  Odlyer,  18 
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would  levy  a  fine  of  the  tenements  to  Foster;  but  it  did 
not  appear  -that  the  fine  was  ever  levied,  nor  was  it  shown 
at  what  tune  the  coverture  between  Mr.  and  Mrs.  Jones  deter- 
mined. 

The  counsel  having  declined  to  take  a  case  for  the  opmion  of 
a  court  of  law, 

Mr.  BetheU  and  Mr.  Addisy  in  support  of  the  exception,  said 
first,  that  the  conveyance  to  Foster  was  made  more  than  seventy 
years  ago,  and,  as  the  possession  had  gone  according  to  that  con- 
veyance for  so  great  a  length  of  time,  the  court  ought  to  pre- 
sume that  the  fine  which  Jones  and  wife  had  agreed  to  levy,  was 
actually  levied. 

Secondly,  they  cited  Doe  v.  Bram8ion,{d)  in  which  case 

[*829]    a  husband  and  wife  abandoned  the  possession  of  *prop- 

erty  of  which  they  were  seised  in  right  of  the  wife,  and 

(a)  a  AdoL  &  EIL  63.  See  Sir  K  Sugden's  obaenratioDA  on  that  caae^  2  Tend,  k 
Porch.  347  et  wq.  That  learned  author  puts  a  caae  similar  to  the  one  reported  m 
tlM  tezt^  and  makea  the  following  remarks  upon  it:  "  The  decision  in  Doe  y.  Bram- 
8ton  may  be  held  to  govern  a  caae  which  frequently  occurred  before  finea  and  re- 
coveries were  abolished,  and  will,  no  doubt^  still  often  arise.  I  allude  to  a  convey- 
ance by  husband  and  wife,  of  her  fee  simple  estate,  by  a  conveyance  not  operative 
to  bind  her;  the  operation  of  such  a  conveyance  was  to  pass  the  husband's  interest 
in  his  marital  right,  or  as  tenant  by  the  curtesy,  as  the  case  might  be,  and  the  wlfe^ 
or  her  heir,  was  entitled  to  recover  upon  the  determination  of  that  estate ;  from 
which  time,  but  not  before,  time  ran  against  them.  It  may  be  considered  diJfBoolt 
to  distinguish  that  case  from  Doe  v.  BramsUm^  where  possession  Mows  the  convey- 
ance ;  for  that  decision  has  established  that  a  married  woman  is  within  the  first  case 
provided  for  by  the  third  section,  and,  therefore,  time  will  run  against  her  if  she  and 
her  husband  discontinue  the  possession :  and,  although  she  is  from  her  disability 
within  the  savings,  yet  that  her  right  will  not  endure  beyond  the  forty  yean,  not- 
withstanding that  her  husband  himself  lived  beyond  that  period ;  her  right  was  not 
considered  to  be  saved  by  the  continuance  of  his  estate  by  the  curtesy,  and  advene 
possession  in  the  old  sense,  was  not  deemed  requisitei  Now,  in  the  caae  sappooad, 
the  wife  would  equally  quit  the  possession,  and  her  rights  would  be  saved  to  the 
same  extent,  viz. :  for  forty  years ;  and  it  certainly  is  difficult,  consistently  with  the 
above  decision,  to  allow  her  any  fUrther  time.  But  still,  Gdthough  now  adverse  pos- 
session is  not  necessazy,  there  is  a  marked  distinction  between  a  conveyance  and  a 
mere  vacant  possession ;  for,  after  the  conveyance,  the  husband  could  not  enter 
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the  Court  of  Qmeen's  Bench  held  that  an  action  of  ejectment 
brought  by  the  eldest  son  of  the  husband  and  wife  after  their 
deaths^  was  barred  under  the  17ih  section  of  the  Statute  of  Lim- 
itations, (8d  &  4dih  W.  lY,  c.  27,)  inasmuch  as  the  abandonment 
of  poesession  took  place  more  than  forty  years  before  the  action 
was  commenced.  They  added  that  it  was  no  longer  requisite, 
in  order  to  bar  an  ejectment,  tibat  the  possession  of  the  defend- 
ant should  be  adverse;  but  it  was  sufficient  if  the  persons  under 
whom  the  plaintiff  claimed,  had  left  the  possession  vacant^  and 
the  defendant  had  entered  and  continued  in  possession  for  the 
required  number  of  years :  and  if,  as  waa  decided  in  Doe  v. 
Bramston^  the  quitting  of  possession  by  &e  husband  in  the  life- 
time of  the  wife,  and  possession  for  forty  years  by  the  defend- 
ant, was  sufficient  to  bar  the  wife  and  those  who  claimed  under 
her,  how  much  stronger  was  the  present  case,  where  the 
'possession  was  transferred  under  a  decree  of  the  courts  [*830] 
and  there  had  been  possession  under  the  decree  for  up- . 
wards  of  seventy  yeaza 

Mr.  Stuart  and  Mr.  Spurrier^  in  support  of  the  report  said,  firsts 
that  a  fine,  being  matter  of  record,  could  not  be  presumed  by 
the  court :  secondly,  that,  in  Doe  v.  BraTnaton^  there  was  a  dis^ 
oontinuance  of  possession  by  the  husband  and  wife,  according  to 
the  language  and  spirit  of  the  statute ;  but,  in  the  case  before 
the  courts  there  had  been  no  discontinuance  of  possession ; .  a 
party  had  been  in  possession  under  a  conveyance,  which,  so  &r 
as  the  interest  of  the  husband  was  concerned,  was  a  rightfiil  con- 
veyance :  that  the  occupation  of  a  tenant  under  a  lease  for  lives 
at  a  fine  without  rent,  might  be  held  to  bar  the  lessor  or  his 
heir,  if  the  possession  of  Foster  and  those  who  derived  title  under 
him,  was  held  to  bar  the  heir  of  Mrs.  Jones;  that  Sir  £.  Sugden, 
in  his  observations  on  Doe  v.  Bramston,  made  a  marked  distinc- 
tion between  a  possession  under  a  rightftil  alienation,  and  a  pos- 

flgamst  hlB  own  fld^  ind  the  wife  woold  hare  no  right  to  do  bo  in  respeot  of  her 
citato ;  80  that  ibe  might  be  barred  altogether  if  her  hoaband  lived  beyond  fortf 
jeuBf  without  having  had  any  power  to  recover.  It  may  well  be  held,  therelbr«w 
that  where  there  la  a  oonveyanoe,  the  case  is  not  governed  by  Doe  v.  BranuUm," 
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sion  in  the  case  of  a  vacancy  ;(a)  and  that  Lord  Denman,  C.  J^ 
said,  in  the  case  cited,  that,  if  the  persons  aotuall  j  in  possession, 
could  be  shown  to  have  held  vmder  him  ihrough  whom  the  plaintiff 
claimed,  the  possession  of  the  former  might  be  regarded  as  the 
possession  of  the  latter;  that  that  dictum  showed  that,  if  the 
present  case  had  been  before  the  Court  of  Queen's  Bench,  the 
court  would  not  have  held  that  Mrs.  Jones's  heir  was  barred  by 
the  statute,  for  the  possession  of  Foster  and  those  who  claimed 
under  him,  ought  to  be  regarded  as  the  possession  of  Jones  and 
wife  and  those  who  claimed  under  them. 

[*881]  *Mr.  BetheU  in  reply:— The  case  of  a  demise  for 
lives,  has  no  application  to  the  present ;  the  possessdon 
of  the  lessee  is  not  distinct  &om  the  possession  of  the  lessor;  but, 
here,  the  possession  of  Foster  was  distinct  from  the  possession  of 
Jones.  In  the  case  put,  neither  dispossession  nor  discontinuance 
of  possession,  according  to  the  language  and  spirit  of  the  act,  can 
have  any  existence.  An  alienee  does  not  hold  either  as  tenant  to 
or  under  the  alienor.  He  holds  through,  not  under  the  alienor;  a 
distinction  which  has  not  been  sufficiently  attended  to  by  the 
counsel  on  the  other  side.  There  is  no  ground  for  the  distinc- 
tion, made  by  Sir  E.  Sugden,  between  the  case  of  a  conveyance 
made  by  the  husband,  and  the  case  of  his  leaving  the  possession 
vacant.  The  reason  given  for  the  distinction  is,  that  in  the  latter 
case,  the  husband  may  enter,  but^  id  the  former,  he  has  disabled 
himself  from  entering.  Upon  the  whole,  I  submit  that  there  is 
no  distinction  between  tins  case  and  the  case  of  Doev. Bramstan. 

The  Vicb-Chanoellor  : — The  question  in  tins  case  arises 
upon  the  application  of  the  decision  in  Doe  v.  BramsUm  to  the 
present  case. 

I  must  say  that,  id  my  opinion,  there  is  a  very  material  dis- 
tinction between  the  case  of  a  husband  and  wife  making  the  pos- 
session derelict,  as  it  was  in  the  case  of  Doe  v.  BramsUm,  and  the 
case  where  the  husband  and  wife  are  seised  in  fee  in  right  of  the 
wife,  and  the  husband,  by  a  conveyance  which  does  not  bind  the 

(a)  See  the  preoeding  note. 
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wife,  purports  to  convey  the  fee.  Because  the  effect  at  law,  is 
that  that  convejance  merely  passes,  to  the  grantee  of  the  husband, 
that  estate  which  he  had  and  might  have  held  during  the 
continuance  of  the  coverture.  And  I  *cannot  but  think  [*882] 
that,  in  that  case,  the  right  of  the  wife  would  come  within 
the  fourth  description  of  interest  in  the  third  section  of  the  Statute 
of  Limitations :  "  And  when  the  estate  or  interest  claimed  shall  have 
been  an  estate  or  interest  in  reversion  or  remainder,  or  other  future 
estate  or  interest,  and  no  person  shall  have  claimed  the  possession 
or  receipt  of  the  profits  of  such  land,  or  the  receipt  of  such  rent  in 
iQspect  of  such  estate  or  interest,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which  such  estate  or  interest 
became  an  estate  or  interest  in  possession."  Because  the  real  ef- 
fect of  the  husband's  conveyance  is  not,  strictly  spealdng,  to  cre- 
ate a  remainder  or  reversion,  but^  by  passing  the  interest  which 
he  at  law  had  during  the  coverture  in  the  freehold  and  inherit- 
ance of  his  wife,  a  future  estate  or  interest  arises  to  the  wife,  or  to 
the  heir  of  the  wife  if  she  predeceases  her  husband,  upon  the  de- 
termination of  the  coverture :  and  then,  as  I  understand  the  stat- 
ute, the  forty  years,  or  the  time  for  bringing  the  action,  would 
commence  from  the  time  when  the  coverture  determines.  I  ap- 
prehend that  the  wife  and  her  husband  have,  all  along  during 
the  coverture,  the  freehold  and  inheritance  in  her  right ;  and  if 
the  husband  chooses  to  convey  the  estate  during  the  coverture, 
still  the  inheritance  remains  as  it  was  before ;  but  with  this  cir- 
cumstance, that,  upon  the  determination  of  the  coverture,  the  fri- 
ture  estate,  that  is  to  say,  that  estate  which,  in  a  certain  sense, 
was  future,  immediately  takes  effect  in  possession  in  the  wife,  if 
she  is  the  survivor,  or  in  the  heir  of  the  wife,  if  she  predeceases 
her  husband.  And,  therefore,  I  apprehend  that  that  would  be 
"the  future  estate  or  interest,"  in  respect  of  which  the  party 
might  immediately  bring  an  action  and  recover  possession  against 
any  person  who  happened  to  be  in  possession. 

*The  case  before  me  is  not  a  case  of  relinquishment,     [*888] 
but  the  case  of  an  actual  conveyance  which  the  husband 
might  lawfully  make :  and  I  cannot  imagine  that  there  is  any  re- 
flemblance  between  a  case  where  there  is  merely  an  abandonment 
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of  the  possegfiion,  whereby  no  estate  passes  from  the  husband  and 
wife,  l^t  is  to  say,  no  estate  passes  by  any  act  of  the  husband, 
and  a  case  like  the  one  now  before  me,  where  the  act  of  the  hus- 
band has  such  an  effect  upon  the  whole  inheritance,  that,  upon 
the  determination  of  the  coverture,  the  right  remains  in  the  wife 
if  she  surviyes,  or  in  her  heir,  if  she  predeceases  her  husband. 

Now,  if  the  wife  had  died  in  the  lifetime  of  the  husband,  then 
we  should  haye  had  to  consider  what  disabilities  might  have  af- 
fected the  heir,  and  so  on ;  or,  if  the  husband  had  died  leaving 
the  wife,  we  should  then  have  had  to  consider  whether  she  was  ^ 
under  any  disability :  but,  inasmuch  as  it  is  not  found  when  the 
coverture  did  determine,  my  opinion  is  that  it  is  quite  impossible^ 
in  such  a  state  of  things,  to  coincide  with  the  master  who  has 
found  that  the  parties*cannot  make  a  good  title. 

And  I  must  say  that  I  do  not  conceive  that  I  am  at  all  in* 
fringing  upon  the  opinion  expressed  by  the  Court  of  Queen's 
Bench ;  because  I  observed  that  my  Lord  Denman  says :  "Ifthe 
persons  actually  in  possession  coidd  be  shown  to  have  held  under 
him  through  whom  the  plaintiff  claims,  the  possession  of  the  for- 
mer might  be  regarded  as  the  possession  of  the  latter ;  but,  in  this 
case  there  was  not  a  single  fi^^t  from  which  such  an  inference 
could  be  drawn."    I  admit  that  the  very  terms  used  by  Lord 

Denman,  do  not  exactly  apply  to  the  case  before  me;  but 
[*834]    the  slightest  amplification  of  his  *Lordship's  language} 

would  show  that  his  opinion  would  have  suited  the  very 
case  that  is  now  before  me ;  because  my  opinion  is  that  Foster, 
who  took  by  conveyance  from  Jones  and  his  wife,  was  a  person 
who  did  hold  under  Jones^  by  means  of  the  lawfril  estate  whidi 
Jones  could  create,  and  the  creation  of  which  had  the  effect  of 
making  that  which  was  the  wife's  present  estate,  a  friture  estate 
within  the  meaning  of  the  fourth  description  in  the  third  section 
of  the  Statute  of  Limitations.  Therefore  it  must  be  referred  back 
to  the  master  to  review  hifi  report 


After  the  judgment  had  been  pronounced,  offloe  copies  of  oer* 


OASES  m  CHANCERY.  884 


1843.— Jompaen  y.  Fiix^en, 


tain  orders,  &c.,  in  Cbfe  v.  Nash^  were  produced,  from  which  it  ap- 
peared that  Foster  paid  his  purchase  money  into  court,  and  was 
let  into  possession  of  the  tenements,  before  the  marriage  of  Mr. 
and  Mrs.  Jone8.(a)  Upon  which  his  Honor  intimated  that  the 
case  fell  upon  the  principle  of  Doe  v.  BramsUm^  and  made  an  or- 
der allowing  the  exception,  and  referring  it  back  to  the  master  to 
review  his  report.(&) 

*It  is  submitted,  however,  that  his  Honor  cannot  be  [*885] 
considered  to  have  decided  that  the  title  was  good,  inas- 
much as  the  effect  of  the  orders  in  Cole  v.  Na^h  and  of  what  had 
taken  place  under  them,  was  not  argued ;  nor  indeed  were  those 
.arders  r^olarlj  before  the  court  Had  it  been  otherwise,  it 
might  have  been  contended,  perhaps,  that  the  rightful  title  which 
Foster  acquired  by  the  conveyance,  prevented  the  forty  years 
from  running  during  the  continuance  of  that  titie^  that  is,  during 
Jones'  life. 

(a)  Altfaoagh  ^itn,  Jodm  was  mentioned  in  the  orders  by  her  maiden  name,  the 
hd  was,  that  the  marriage  took  place  on  the  14th  of  Jolj,  1772,  on  which  day  the 
report  of  Foster  being  the  purchaser  of  the  tenements  was  absolutely  confirmed. 

(b)  The  counsel  for  the  ezo4)ptant  submitted  that  the  exception  ought  not  to  be 
aOowed,  aa  It  asserted  that  the  master  ought  to  haye  oertifled  that  a  good  title  had 
been  shown  to  the  tenements.  The  Vioe-^hanc£LLOB  said  that  he  considered  that 
aasertion  to  be  surplusage,  and  that  he  did  not  mean  to  intimate  that  a  good  title 
had  been  shown. 

On  the  seoond  reference,  the  orders,  Ac.,  in  Cole  ▼.  Ifash  were  produced,  and  the 
master  then  reported  in  &vor  of  the  title.  The  defendant  excepted  to  the  report. 
The  exception  was  argued  "befbre  Vice-Chancellor  Knight  Bruce,  who  considered  the 
objection  founded  on  the  irregularity  of  the  proceedings  m  CoU  v.  Kaah,  to  be  an 
objection,  not  of  title  but  of  conveyance,  and  orerruled  the  exception.  See  1  Coil- 
yen'  Rep.  13. 

N.  B. — ^The  plaintiff's  name  was  sometimes  spelt  Jumpsen,  and  sometimes  Jump» 
aoD.  aa  in  Mr.  CoUyer's  report. 
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[*336]  *KOBERTS  V.  ROBEBTS. 

Legacy. — Exoneration  of  Personal  Estate. —  WilL — Construction, 

1843:  Yth  and  8th  March. 

Teetator  gave  to  the  children  of  his  daughter,  a  legacy  of  2,000i,  to  be  paid  and  pay- 
able from  and  out  of  his  manors,  messuages,  ^,  and  he  subjected  and  charged 
the  same  to  and  with  the  payment  thereof  accordmgly.  Held,  that  the  legaqy 
was  payable  out  of  the  testator's  real  estates  only. 

Testator  after  giving  an  annuity  to  his  wife,  devised  his  real  estates  to  trustees  in 
trust  to  pay  the  annuity  thereout,  and  gave  his  wife  powers  of  distress  and  entry 
on  his  estates.  He  then  devised  his  estates  in  strict  settlement,  subject,  express- 
ly, to  the  annuity  and  to  the  powers  of  distress  and  entry.  Held,  neverthdeas, 
taking  the  whole  of  the  will  together,  that  the  testator's  personal  estate  was  pri- 
marily to  pay  the  annuity. 

John  Roberts  made*  his  will,  dated  the  22d  of  March,  1800, 
and,  after  directing  his  debts,  ftmeral  expenses  and  the  charges 
of  proving  his  will,  to  be  paid  by  his  executors  and  executrix, 
out  of  his  personal  estate^  he  gave  to  James  Bishop,  John  Crutten- 
den  and  Thomas  Sawyer,  his  manor  and  farm  called  Borezell, 
and  other  estates  which  he  particularly  described  and  mentioned 
to  be  then  in  his  own  occupation ;  and  also  all  his  ready  money, 
securities  fiyr  money,  hook  debts,  household  goods  and  furniture,  pkUe, 
linen,  china,  farming  stock  and  utensils,  'and  all  other  his  real  and 
personal  estate,  to  hold  the  same  to  the  uses,  &c.,  thereinafter 
expressed,  (that  is  to  say,)  to  the  intent  and  purpose  that  his  wife 
might  have  the  free  use  and  occupation  of  his  capital  messuage 
called  Borezell,  and  such  part  of  his  household  goods  and  furni- 
ture, plate,  linen,  china  and  other  effects,  as  his  trustees  should 
consider  necessary  for  her  comfort  and  convenience,  during  her 
life,  or  so  long  as  she  should  continue  his  widow : 

''  And  also  to  the  intent  and  purpose  that  she  shall  and  may, 
by  and  out  of  the  said  manor,  messuages,  lands,  woodlands,  here- 
ditaments and  personal  estate,  or  by  and  out  of  such  part  or  parts 
thereof  as  my  said  trustees  shall  deem  most  proper  and  consistent 

with  the  true  Toeaning  of  this  my  will,  receive,  daring  her 
[*337]     life,  or  so  long  as  she  *shall  continue  my  widow,  one 

annuity  or  clear  yearly  sum  of  300t,  she  maintaining, 
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educating  and  bringing  up  my  son,  John  Roberts,  and  such  other, 
child  or  children  as  I  may  hereafter  have." 

The  testator  then  empowered  his  wife,  in  case  the  said  annuity 
or  yearly  sum  should  be  in  arrear  for  thirty  days,  to  distrain, 
and,  in  case  it  should  be  in  arrear  for  sixty  days,  to  enter  upon 
and  receive  the  rents  and  profits  of  all  or  any  part  of  his  said 
manaTj  Tnessuages,  &c. ;  and  he  declared  that  the  annuity  so  lim- 
ited in  use  to  his  wife,  and  the  other  provisions  made  for  her  by 
his  will,  were  given  and  limited  to  her  in  bar  of  all  dower  and 
thirds  which  she  could  claim  out  of  any  manors,  messuages,  &c., 
whereof  he  then  was,  or,  at  the  time  of  his  decease,  should  be 
seised ;  and  that,  within  six  calendai'  months  after  his  decease, 
she  should  execute  such  release  of  all  dower  and  thirds  which 
she  might  be  entitled  to  out  of  his  said  manor,  messuages,  &c., 
or  out  of  his  personal  estate,  as  his  trustees,  or  the  person  then 
entitled  to  his  said  manor,  messuages,  &c.,  under  the  limitations 
in  his  will,  should  require ;  and,  iq  case  she  should  refuse  so  to 
do,  or  should  marry  again,  that  all  the  gift»,  bequests  and  pro- 
visions in  his  will,  for  her  benefit,  should  cease. 

^^  And  as  to,  for  and  concerning  my  said  manor,  messuages, 
&c.,  hereinbefore  devised  to  the  said  James  Bishop,  John  Crut- 
tenden  and  Thomas  Sawyer,  (subject  to  the  residence  of  my  said 
wife  in  my  said  capital  messuage  called  Borezell,  and  charged 
and  chargeable  with  the  said  annuity ,  or  so  much  and  such  a  pro* 
portion  thereof  as  myjmd  trustees  shall^  in  their  dis^eiion,  think 
prudent  to  lay  on  the  same,  consistent  with  the  true  meaning  of 
ibis  my  will,  and  to  the  several  powers  and  remedies 
given  and  provided  for  securing  the  said  *annuity,)  to  [*338] 
the  use  of  my  son,  John  Roberts,  and  his  assigns,  upon 
his  attaining  the  age  of  twenty-one  years,  for  his  life."  The  tes- 
tator then  made  limitations  to  the  first  and  other  sons  of  his  son 
in  tail  male,  and  to  his  own  second  and  other  sons,  and  to  other 
persons  (one  of  whom  was  the  plaintiff)  for  their  lives,  on  their 
attarning  twenty-one,  with  remainder  to  their  first  and  other  sons 
in  tail  male ;  and,  in  making  each  of  those  limitations,  he  re- 
peated the  words :  "  subject  and  chiurged  as  aforesaid."    He  next 
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directed  that  such  &rming  business  as  he  should  be  engaged  in 
at  his  death,  on  the  devised  estates,  should  be  continued,  bj  his 
trustees,  until  his  son,  John,  should  attain  twenty-one,  and,  in 
case  of  his  son's  death  under  that  age,  then  until  the  person  next 
in  remainder  should  attain  that  age ;  it  being  his  intention  that 
no  remainder-nian  under  the  limitations  of  his  will,  should  come 
to  the  possession  of  his  said  manor,  messuages,  &c.,  until  he 
should  have  attained  twenty-one.  And  he  entreated  his  trostees, 
as  soon  as  conveniently  might  be  after  his  decease,  to  cause  an 
inventory  to  be  made  of  his  farming  siockj  goodsj  chattels^  reedy 
money,  securiiiea  for  money,  and  aU  his  other  effects,  in  order  to 
enable  them  the  better  to  satisfy  themselyes  of  the  advantages 
resviiing  from  the  said  business.  And  he  empowered  them,  du- 
ring the  minority  of  his  son,  John,  and,  in  the  event  of  his  death 
under  twenty-one,  then  during  the  minority  of  the  person  next 
in  remainder  under  the  limitations  of  his  will,  and  so  on,  from 
tame  to  time,  until  one  of  the  persons  in  remainder  should  attain 
twenty-one,  to  fell,  as  weU  for  sale  as  for  repairs  of  any  of  the 
buildings  belonging  to  his  said  estates,  such  timber  as  they  should 
think  prudent,  and  to  place  out  the  money  arising  by  such  sale 
on  government  or  real  security,  in  their  names,  and  he  directed 

that  the  principal  and  interest  thereof  should  be  con* 
[^889]    sidered  *as  part  of  his  personal  estate,  and  be  subject  to 

the  bequests  and  dispositions  thereof  therein  mentioned. 

And  as  for  and  concermng  all  and  singular  his  personal  estate 
thereinbefoBi  bequeathed  to  the  trustees,  he  declared  that  the 
same  was  so  bequeathed  to  them  upon  trust  to  invest  such  part 
thereof  as  should  not  consist  of  &rming  stock,  either  on  govern- 
ment or  real  security,  and,  out  of  the  interest  thereof  stsid  the  profits 
of  his  farming  business  during  the  period  that  the  same  should 
be  carried  on  by  his  trustees,  in  the  first  place,  to  pay  the  annu* 
ity  or  yearly  sum  of  800?.  thereinbefore  provided  for  his  wife, 
and  to  invest  the  overplus  of  such  interest  and  profits,  in-order 
that  the  some  might  accumulate  for  the  purposes  thereinafter 
mentioned:  which  were,  in  the  event  of  his  having  one  or  more 
daughters,  to  pay  1,0002.  to  each  of  them  on  their  attaining 
twenty-one ;  and,  in  the  ev^nt  of  his  having  two  or  more  sona 
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who  should  attain  that  age,  to  divide  the  residue  of  his  personal 
estate  amongst  them  equally ;  and  in  the  event  of  his  having  no 
son  who  should  attain  twenty-one,  then  to  pay  the  whole  of  his 
personal  estate,  svbject  to  his  vnfe^a  annuity,  or  to  such  a  proportion 
thereof  ds  his  trustees  should  think  proper  to  charge  the  same  xviih, 
consistent  with  the  true  meaning  of  his  will,  to  his  daughters 
equally,  on  their  attaining  twenty-one :  but  if  his  son,  John,  or 
any  of  his  after-born  son  or  sons  should  die  without  leaving  a 
son,  but  leaving  a  daughter  or  daughters,  then,  in  the  event  of 
the  testator  not  leaving  any  daughter,  to  divide  the  whole  of  his 
said  personal  estate,  svJbject  as  aforesaid,  amongst  the  daughter 
and  daughters  of  his  sons  in  equal  shares.  And,  after  providing 
for  the  indemnity  and  reimbursement  of  his  trustees,  he 
appointed  his  wife,  his  trustees  and  his  son,  *  John,  upon  [*840] 
his  attaining  a  competent  age,  executrix  and  execu- 
tors of  his  will;  and  he  committed  the  guardianship  of  his 
son  and  any  after-bom  children,  to  his  wife  during  their  minority, 
in  case  she  should  so  long  continue  his  widow. 

The  testator  made  a  codicil  dated  the  4th  of  April,  1809,  by 
which  he  directed  his  trustees  to  permit  his  son,  John  Boberts,  to 
carry  oa  his  farming  business,  for  his  own  use  and  benefit,  when 
he  should  attain  the  age  of  eighteen  years ;  and  appointed  the 
trustees  joint  executors  of  his  will,  and  guardians  of  his  children 
during  their  minorities :  and  he  appointed  his  wife,  during  her 
widowhood  only,  and  his  son,  John  Boberts,  overseers  of  his  will, 
and  requested  them  to  see  the  same  duly  performed.  The  testa- 
tor then  expressed  himself  as  follows :  "  And  whereas  I  have,  by 
my  said  will,  given,  devised  and  bequeathed  to  my  said  wife, 
Charlotte  Boberts,  one  annuity  or  dear  yearly  rent  or  sum  of  800?., 
for  her  life  or  so  long  as  she  shall  remain  my  widow,  subject  to 
the  maintenance,  education  and  bringing  up  thereout,  of  my  said 
son,  John  Boberts,  and  of  such  other  child  or  children  as  I  might 
thereafter  have ;  now  my  will  is  that  my  said  wife  shall  not  be 
subject  to  the  maintenance  of  any  or  either  of  my  children  in  re- 
spect of  her  said  annuity,  yearly  rent  charge^  or  sum  of  800L,  but 
cmly  to  their  education  and  clothing ;  nor  shall  my  said  son,  John 
Boberts,  be  entitled  to  any  provision  for  education,  clothing  or 
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otherwise,  from  my  said  wife,  from  and  out  of  her  said  amimty 
or  yearly  rent  cfiarge  of  800Z.,  after  he  shall  attain  the  age  of 
eighteen  years  and  shall  take  upon  himself  my  farming  business 
as  aforesaid :  and  my  will  is  that  my  aforesaid  trustees  shall  cany 

on  my  farming  business  until  my  said  son  shall  attain  his 
[*341]    said  age  of  eighteen  years,  *and  pay  and  apply  the  profits 

and  produce  thereof  or  so  much  thereof  as  shall  be  suffi- 
cient for  that  purpose,  for  and  towaids  the  maintenance,  but  not 
education  and  clothing,  of  all  and  every  my  children,  in  such 
manner  as  they  shall  think  proper,  and  place  out  the  residue  of 
such  profits  and  produce,  (if  any,)  together  with  such  part  of  my 
personal  estate  as  is  directed  to  be  placed  out  at  interest  by  my 
said  will,  upon  such  security  or  securities,  and  to  and  for  such 
ends,  intents  and  purposes,  and  upon  such  trusts  as,  in  and  by 
my  said  will,  is  mentioned  and  directed  concerning  the  profits 
and  gains  of  my  said  farming  business  and  my  said  personal  es- 
tate thereby  directed  to  be  placed  out  at  interest  as  aforesaid. 
But  my  will  nevertheless  is  that  the  dividends,  interest  and  pro- 
duce of  the  moneys  so  to  be  placed  out  at  interest,  shall  be  paid 
and  applied  by  my  said  trustees,  if  necessary,  for  and  towards  the 
maintenance  of  all  other  my  children  except  my  son,  John,  during 
their  respective  minorities,  in  such  manner  as  my  said  trustees 
shall  think  proper :  and  if  it  shall  happen  that  the  annuity, 
yearly  rent  or  simi  of  300Z.,  shall  be  determined  by  the  death  or 
second  marriage  of  my  said  wife,  during  the  minority  of  any  or 
either  of  my  children,  then  I  direct  that  the  profits  and  produce 
to  be  received,  by  my  said  trustees,  from  my  farming  business, 
and  the  dividends,  interest  and  produce  of  the  said  trust  moneys, 
shall  also  be  paid  and  applied  for  the  education  and  clothing  of 
all  and  every  my  children,  or  such  of  them  as  shall  be  under  the 
age  of  twenty-one  years. 

"  And  I  give,  devise  and  bequeath,  unto  my  daughter  Cluav 
lotte  Roberts,  for  her  life,  in  addition  to  what  I  have  given  to 

any  daughter  or  daughters  by  my  said  will,  one  annuity 
[*842]    or  clear  yearly  rent  or  sum  of  2001,  to  *be  issuing  oat  of 

aM  my  aforesaid  manors,  messuages,  forms,  lands,  tene- 
ments, hereditaments  and  real  estates :  and  I  do  hereby  charge  and 
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make  subject  all  and  every  of  my  said  manors,  messuages,  farms, 
lands,  tenements,  hereditaments  and  real  estates  with  and  to  the 
payment  of  the  said  annuity,  yearly  rent  or  sum  of  200Z.,  and  do 
authorize  and  empower  my  said  daughter  to  raise  and  levy  the 
same  by  distress  and  sale  on  the  said  hereditaments  and  premises 
charged  therewith,  when  and  so  often  as  the  same  shall  be  be- 
hind and  unpaid,  &c.,  &c.  Also  I  give  and  bequeath,  unto  such 
child  or  children  as  my  said  daughter  shall  happen  to  have,  the 
legacy  or  sum  of  2,0002.,  to  be  paid  to  them,  in  equal  shares  and 
proportions,  if  more  than  one,  share  and  share  alike,  when  and 
as  soon  after  the  decease  of  my  said  daughter  as  they  shall  re- 
spectively attain  the  age  of  twenty-one  years ;  and  to  be  paid  and 
payable  from  and  out  of  my  said  manors^  messuages,  farms^  lands, 
tenements,  hereditaments  and  real  estates  ;  and  I  do  hereby  charge 
and  subject  the  same  estates  with  and  to  the  pa3nnent  thereof  ac- 
cordingly." 

The  testator  died  shortly  aftier  the  date  of  his  codicil,  leaving 
his  wife,  and  his  son  and  daughter  named  in  his  will  (who  were 
his  only  issue)  him  surviving.  The  mm  died  in  1839,  without 
issue ;  and,  thereupon,  the  plaintiff  became  tenant  for  life  in  pos- 
session of  the  testator's  real  estates. 

The  bill  was  filed  against  the  testator's  widow  and  sole  survi- 
ving executrix,  the  plaintiff's  eldest  son,  who  was  entitled  to  the 
first  estate  of  inheritance  in  the  testator's  estates,  and  the  children 
of  the  testator's  daughter,  who  was  dead.    The  questions  were, 
first,  whether  the  testator's  personal  estate  was,  as  the 
plaintiff  contended,  the  primary  ftindfor  payment  *of    [*8.43] 
the  widow's  annuity,  or  whether  (as  she  insisted)  his 
real  estates  were  charged  with  it  in  exoneration  of  his  personal 
estate :  and,  secondly,  whether  the  legacy  of  2,OQ0i.  given,  by 
the  codicil,  to  the  children  of  the  testator's  daughters,  was,  as 
they  contended,  payable  exclusively  or  primarily  at  least,  out  of 
the  testator's  real  estates. 

Mr.  Wakefdd  and  Mr.  Diaxm  for  the  plaintiff :— The  testator, 
in  the  first  instance,  devises  all  his  real  and  all  his  personal  es- 
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tate  to  his  trustees,  and  then  he  proceeds  to  declare  trusts  of  that 
mixed  fund.  The  first  trust  is,  that  his  wife  shall  have  the  use 
and  occupation  of  his  capital  messuage,  and  of  such  part  of  his 
household  goods,  &o.,  as  his  trustees  shall  consider  necessary  for 
her  comfort  and  convenience,  during  her  widowhood.  The  next 
is,  that  his  wife  shall,  out  of  his  real  estates,  and  also  out  of  his 
personal  estate^  receive  an  annuity  of  800^  a  year  during  the  same 
period.  It  is  true  that  power  is  given  to  the  trustees,  to  chaige 
the  annuity  upon  such  part  or  parts  of  the  aggregate  fund,  as 
they  shall  deem  most  proper  and  consistent  with  the  true  mean- 
ing of  the  will :  but  they  have  not  thought  proper  to  exercise 
that  discretionary  power.  It  is  true  also  that  the  testator,  when 
he  declares  uses  of  his  real  estates,  uses  the  words :  "  charged 
and  chargeable  with  the  said  annuity  to  my  said  wife :"  but  those 
words  mean  nothing  more  than  what  he  had  before  expressed. 
For  we  admit  that,  in  the  preceding  part  of  his  will,  he  had 
charged  his  real  estates  with  the  payment  of  the  annuity ;  and 
all  that  we  contend  for  is  that  his  personal  estate  is  primarily 
liable  to  pay  it. 

Again,  when  the  testator  declares  trusts  of  his  per- 
[*344]  sonal  estate,  he  directs  his  trustees  to  invest  such  *part 
of  it  as  shall  not  consist  of  farming  stock,  in  government 
or  real  securities,  and  out  of  the  interest,  dividends  and  proceeds 
of  the  principal,  and  the  profits  of  his  farming  business,  in  ike 
first  place,  to  pay  the  annuity,  and  then  to  accumulate  the  sur- 
plus. The  codicil  also  affords  strong,  if  not  conclusive  evidence, 
that  the  testator  intended  his  personal  estate  to  be  the  primary 
fiind  for  paying  the  annuity :  for,  after  having  subjected  the  an- 
nuity to  the  burden  of  clothing  and  educating  his  children,  he 
says  that  if  the  annuity  shall  determine  by  the  death  or  second 
marriage  of  his  wife,  the  dividends  and  interest  of  the  securities 
in  which  his  personal  estate  and  the  profits  of  his  fiaming  busi- 
ness shall  be  invested,  shall  be  paid  and  applied  for  the  education 
and  clothing  of  his  children.  He  plainly  gives  that  direction, 
because  he  had  subjected  his  personal  estate  to  a  liability,  fix)m 
which,  in  the  event  contemplated,  it  would  be  exempted.  More- 
over it  may  be  remarked  that  the  first  taker  of  the  real  estates  is 
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also  the  residuary  legatee  of  the  personalty.  Under  these  cir- 
cumstances it  is  impossible  to  contend  that  the  personal  estate  is 
exonerated  from  the  payment  of  the  annxiity.  DvJee  ofAncaster 
V.  Mayer.{a) 

There  may  be  some  little  difficulty  with  respect  to  the  legacy 
of  2fi00l.  given  by  the  codicil^  as  it  is  not  charged  expressly 
upon  the  personal,  as  well  as  the  real  estate ;  there  is,  however, 
nothing  to  show  that  the  testator  intended  to  exempt  his  personal 
estate  from  the  payment  of  it  And  the  cases  decide  that  a  tes- 
tator's personal  estate  is  primarily  liable  to  pay  a  legacy,  unless 
there  are  either  expressions  or  a  manifest  intention  to 
exempt  it  ^Lcrd  Inchiquin  v.  French,{b)  Samwell  v.  [*345] 
TFafe,(c)  Harewood  A  Childs  Oase.{d) 

The  Vice-Chanckllor  : — ^The  question  is  whether  there  is 
any  gift  of  the  legacy  except  in  the  direction  to  pay  it. 

Mr.  Teed  and  Mr.  Bcuxm  appeared  for  the  defendant  John 
Boberts,  the  plaintiff's  eldest  son.  whose  interest  was  the  same 
as  the  plaintiff's. 

Mr.  Beihell  and  Mr.  John  Evans  for  the  other  defendants,  the 
widow  of  the  testator,  and  the  children  of  his  daughter  Char- 
lotte. 

The  Vioe-Chakcbllor: — I  will  not  trouble  you  with  re- 
spect to  the  legacy  of  2,000?.  given  by  the  codicil.  The  testator 
says :  "  I  give  and  bequeath  unto  such  child  or  children  as  my 
said  daughter  Charlotte  shall  happen  to  have,  the  legacy  or 
sum  of  2,0002.  of  lawful  money  as  aforesaid,  to  be  paid  to  them, 
in  equal  shares  and  proportions,  if  more  than  one,  share  and 
share  alike,  when  and  as  soon  after  the  decease  of  her,  my  said 
daughter,  as  they  shall  respectively  attain  the  age  of  twenty-one 
years,  and  to  be  paid  and  payable  from  and  out  of  my  said 
manors,  messuages,  farms,  lands,  tenements  and  hereditaments, 


(a)  1  Rro.  0.  0.  464.  (c)  1  Bro.  G.  C.  144. 

Amb.  33.  id)  Ca.  Temp.  Talbot^  204,  dtecL 
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and  real  estate"  So  that  the  gift  of  the  legacy,  the  time  at 
which,  and  the  ftind  out  of  which  it  is  to  be  paid,  are  all  com- 
prised in  one  and  the  same  sentence.  The  words :  "  And 
[*346]  I  do  hereby  chaige  and  subject  the  same  *efitates  with 
and  to  the  payment  thereof  accordingly,"  are  superflu- 
ous. It  is  dear,  therefore,  that  the  personal  estate  is  not  liable 
to  the  payment  of  that  legacy. 

Mr.  Bethdl  and  Mr.  Evans  then  proceeded  to  argue  the  ques- 
tion with  regard  to  the  annuity : — The  question  now  before  the 
court,  is  not  a  question  of  exemption  from  the  payment  of  lega- 
cies in  general,  but  of  exemption  with  respect  to  this  particular 
annuity.  The  real  estate  is  given  subject,  expressly,  to  the  an- 
nuity :  but  the  personal  estate  is  not  so  given :  and  when  we  find 
a  gift  of  a  fund  subjected  to  a  particular  charge,  and  a  gift  of 
another  fund  not  burdened  with  any  charge,  are  we  not  bound 
to  infer  that  the  testator  meant  that  other  fund  to  be  taken,  by 
the  donee,  free  from  every  charge  ?  Would  it  not  be  plainly 
illogical  to  infer  that  the  donor  meant  the  same  thing  with  re- 
gard to  both  gifts?  Burton  v.  KnowlUm.{d)  In  this  case  the 
real  and  personal  estate  are,  both  of  them,  given  to  the  same 
person,  who  is  not  the  sole  executpr  nor  even  one  of  the  execu- 
tors :  the  real  estate  is  given  subject,  expressly,  to  the  payment 
of  the  annuity,  and  the  whole  of  the  personal  estate  is  given  by 
a  bequest  which  is  in  its  nature  specific.  Wherever  those  de- 
ments are  found,  there  are  the  groundg  of  exemption.  BooUe  v. 
BlundeU,{b)  The  scheme  of  the  will  in  that  case,  is  very  analo- 
gous to  the  scheme  of  that  now  before  us:  and  that  case  seems  to 
decide  that,  whenever  adequate  provision  is  made,  out  of  the  real 
estate,  to  answer  a  pecuniary  gift,  and  the  whole  of  the  personal 
estate  is  given  away,  the  gift  shall  be  confined  to  the  real  estate, 
and  be  exclusively  charged  upon  it  The  prindple  of  that 
case  was  appKed  by  Sir  John  Leach,  Vice-Chancellor,  in 
[*S47]  *Oreene  v.  Oreene,{c)  and  MicheU  v.  MicheU.{d)  AU  the 
grounds  of  exemption  which  existed  in  those  cases,  aie 
to  be  found  in  this,  with  the  additional  circumstance  that  the  per* 

(a)  3  Vea.  107.  (c)  4  Uadd.  148. 

(h)  1  Mer.  193,  aad  19  Tea  494.  (d)  5  Madd.  69. 
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^n  wlio  takes  the  personal  estate  takes  the  real  estate  also.  In 
Driver  v.  Ferrand^ip)  a  testator  devised  part  of  his  real  estates  to 
Ferrand  and  Smith,  in  trust  to  receive  the  rents,  and  to  apply 
the  moneys  arising  there&om  for  the  liquidating  his  debts,  &c. ; 
and  then,  in  a  subsequent  part  of  his  will,  he  bequeathed  all  his 
personal  estate,  enumerating  the  particulars  of  which  it  consisted, 
to  Ferrand,  who  was  joined  in  the  executorship  with  Smith ;  and 
Sir  John  Leach,  M.  B.,  came  to  the  conclusion,  which  his  prior 
dcKjisions  warranted,  that  the  testator  could  not  have  intended  his 
personal  estate  to  be  applied  to  pay  his  debts  in  exoneration  of 
the  real  estates  before  charged  with  them.  Blount  v.  Eipkins,{b) 
decides  that,  where  the  personal  estate  is  specifically  given,  and 
provision  is  made  for  payment  of  debts  out  of  real  estate,  the 
exoneration  of  the  personal  estate  will  not  be  affected  by  the 
legatee  of  the  personal  estate  being  also  the  sole  executrix.  The 
result  of  these  authorities  is,  that,  where  there  is  a  specific  gift 
of  personal  estate  to  an  individual,  coupled  with  a  provision  for 
payment  of  debts  out  of  real  estate,  you  have  all  the  elements  of 
a  case  of  exoneration  of  the  personal  estate  fcom  the  payment  of 
the  debts*  Two  cases  have  drawn  the  distinction,  in  a  very 
marked  mann^,  between  the  personal  estate  being  exonerated 
from  the  payment  of  debts,  and  being  the  primary  fund  for  pay- 
ment of  thenu  Those  cases  are  Spurway  v.  Glynn,{c) 
and  Hancox  v.  Ahbey.{d)  In  the  latter  of  those  *cases,  [*848] 
Sir  W.  Grant,  M,  R.,  says: — "The  intention  in  this 
wiU  is  very  strongly  manifested  by  the  manner  in  which  this  de- 
vise is  made.  Then,  is  that  intention  rebutted  by  the  mode  in 
which  the  personal  estate  is  given,  it  is  true,  after  payment  of  all 
just  debts  and  legacies?  But,  if  I  put  the  true  construction 
upon  the  preceding  part,  and  if  the  intention  was  exclusively  to 
appropriate  the  real  estate  to  that  particular  debt,  this  part  of 
the  will  must  be  construed  so  as  to  make  it  consistent  with  what 
was  already  done.  This  is  not  a  case  of  direct  and  utter  repug- 
nance, so  as  to  compel  an  election  which  part  shall  stand ;  but  if 
the  construction  upon  the  first  part  is  sound,  it  may  be  said,  in 

(a)  1  RusL  ft  MyL  681.  (c)  9  Ves.  483. 

ig)  Amk,  Vol.  Vn,  p.i3.  (iQ  11  Vea  1*79;  sea  188. 
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fair  reasoning,  he  means,  by  the  latter  part,  to  subject  his  per- 
sonal estate  to  all  such  debts  only  as  he  has  not  already  provided 
for  by  subjecting  the  real  estate  exclusively  to  them ;  for  those 
debts  are  put  out  of  the  question,  as  if  they  did  not  exist ;  being 
already  amply  provided  for.  Therefore,  afterwards,  he  provides 
only  for  all  other  debts.  The  very  same  expression  occurs  in 
Hah  V.  Cox;  only  in  a  different  part  of  the  will.  It  does  not 
appear  to  have  struck  Lord  Thurlow  that  this  provision,  in  the 
preceding  part  of  the  will,  made  much  difference  as  to  the  coiw 
struction  upon  the  clause  providing  for  the  particular  debt ;  and 
the  distinction,  whether  the  direction  to^pay  all  the  debts  out  of 
the  personal  estate  is  in  the  beginning  or  end  of  the  will,  is  too 
slight.  It  might  be  material,  if  there  was  a  direct  and  utter  re- 
pugnance that  could  not,  by  construction,  be  reconciled;  not 
where  it  is  easy,  by  construction,  to  reconcile  any  apparent  re- 
pugnance. If  the  will  shows  a  clear  and  manifest  intention  that 
this  mortgage  shall  be  a  burden  upon  the  real  estate,  it  amounts 
to  this,  that  it  shall  not  be  considered  a  debt  of  this  testator's  aa 
to  his  personal  estate." 

[*849]  *We  submit  that,  according  to  the  true  construction 
of  the  will,  and  on  the  authority  of  the  cases  to  which 
we  have  referred,  the  court  must  hold  that,  in  the  event,  which 
happened,  of  the  testator's  son  becoming  entitled  imder  the  limi- 
tations of  the  will,  he  took  the  personal  estate  freed  from  the 
annuity. 

Mr.  Wakefield^  in  reply,  observed  that  it  was  a  mistake  to  say 
that  the  son  took  an  interest  in  the  whole  personal  estate  under 
the  trusts  of  the  will ;  because  the  legacies  of  l,OOOZ^ach,  to  the 
testator's  daughters,  as  well  as  his  wife's  annuity,  were  payable 
out  of  it. 

The  Vice-Chancellob  : — ^In  order  to  determine  whether  the 
testator  intended  his  personal  estate  to  be  exonerated  from  the 
payment  of  this  annuity,  I  must  look  at  the  whole  of  his  wilL 

The  rule  of  law  is  that,  prima  fajcxe^  debts  and  legacies  are  pay- 
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able  out  of  the  personal  estate  ;[1]  and,  if  an  annuity  or  a  legacy 
is  given  out  of  a  mixed  fund  consisting  of  realty  and  personalty, 
the  personalty  is  primarily  liable  to  the  jpayment  of  it,  unless  it 
is  exempted  fix>m  that  liability,  either  by  express  words  or  by 
the  manifest  intention  of  the  testator  to  be  collected  &om  the 
context  of  his  wilL[2] 

Let  us,  then,  see  what  the  testator  in  this  case  has  done.  In 
order  to  ascertain  his  intention  with  regard  to  the  point  in  dis- 
pute, it  will -be  necessary  to  look  at  a  great  number  of  clauses  in 
his  will.  ^ 

He  sets  out  with  directing  his  debts,  fdneral  expenses,  and  the 
charges  of  proving  his  will,  to  be  paid  by  his  executors 
and  executrix  out  of  his  personal  estate.  On  *that,  no  [*3603 
doubt  arises ;  for  there  is  nothing  in  the  whole  will  to 
contradict  it.  He  then  gives  all  his  real  and  all  his  personal 
estate  to  his  trustees,  to  the  intent  and  purpose  that  his  wife 
shall  have  the  use  and  occupation  of  his  capital  messuage,  and 
such  part  of  his  household  goods,  &c.,  as  his  trustees  shall  con- 
sider necessary  for  her  comfort  and  convenience ;  and  also  to  the 
intent  and  purpose  that  she  shall,  by  and  out  of  his  real  and  per- 
sonal estate,  or  by  and  out  of  such  part  or  parts  thereof  as  his 
trustees  shaU  deem  most  proper  and  consistent  with  the  true 
meaning  of  his  will,  have,  receive  and  take,  during  her  life  or 
widowhood,  one  annuity  or  dear  yearly  sum  of  800?.  Here  the 
testator  seems  to  have  had  an  idea  that  his  trustees  would  have 
the  powef  of  fixing  upon  some  particular  part  either  of  his  real 
or  his  personal  estate,  for  securing  the  annuity;  and  the  same 
idea  occurs  in  subsequent  passages  in  his  will.    Next,  he  gives 

[1]  LapUm  v.  lAipUm^  2  John.  Cb.  623 ;  Qridley  v.  Andrew^  S  Conn.  Rep.  \  Van 
Winkle  v.  Van  HarUm,  2  Green.  Ch.  R.  172.  Where  a  testator,  in  his  will,  deviaes 
lands  to  a  devisee  in  fee,  and  then  gives  several  legacies  to  be  paid  by  such  devisee^ 
and  the  devisee  survives  the  testator,  and  then  dies,  his  personal  estate  is  the  pri- 
mary fund  for  the  payment  of  sach  legacies.  McLoMxn  v.  McLacJUanj  9  Paige  Ch. 
R.534. 

[2]  Where  a  testator,  in  his  will,  charges  a  legacy  upon  a  particular  estate,  and  de- 
dares  that  it  is  to  be  raised  out  of  such  estate  and  not  otherwise,  the  general  estata 
is  not  liable  for.  the  payment  of  the  legacy,  m  the  event  of  the  particular  estate  bekg 
lnnaSci^^t  for  that  puipooe^    PoweU  ettAr.  Murray  a  al,  10  Paige  Ch.  K  2561 
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her  the  ordinary  powers  of  distress  and  entry ;  and  then  he  says: 
^'  And,  as  far  and  concerning  my  said  manor,  measuages,  ho^ 
sabject  to  the  residence  of  my  said  wife  in  my  said  capital  mes- 
suage, and  chared  and  chargeable  wi&  the  said  annuity,  or  so 
much  and  such  a  proportion  thereof  as  my  said  trustees  shall,  in 
their  discretion,  think  proper  to  lay  upon  the  same  consistent 
with  the  true  meaning  of  this  my  will,  and  to  the  several  powers 
and  remedies  given  and  provided  for  securing  and  recovering 
the  whole  of  the  said  annuity."  Now,  though  this  seems  to  im- 
ply that  the  trustees  would  have  the  power  of  directuig  that  a 
certain  part  of  the  real  estates  should  be  excftisively  charged 
with  the  annuity,  still  it  is  plain  that  the  powers  of  distress  and 
entry  might  be  exercised  over  the  whole  of  those  estates*  The 
testator  then  proceeds  to  limit  his  estates  to  his  sons  and  other 

'  persons  for  their  Uves,  and  to  their  first  and  other  sons 
[''^Sdl]    in  tail  male.    Nothing,  however,  arises  on  those  *limita- 

tions.  He  then  directs  his  trustees  to  carry  on  his  farm- 
ing business  during  the  minority  of  his  son,  and  directs  them  to 
cause  an  inventory  to  be  made  of  his  &rming  stock  and  other 
effects,  in  order  to  enable  them  to  satisfy  themselves  of  the  ad- 
vantages resulting  fix>m  that  busiaess.  It  is  rather  remark- 
able that  he  does  not  provide  for  their  discontinuing  the 
business  in  the  event  of  their  finding  it  to  be  disadvan- 
tageous. Then  he  empowers  his  trustees  to  cut  timber  on  his 
estates,  as  well  for  sale  as  for  repairs,  and  directs  them  to  invest 
the  money  to  arise  from  the  sale,  in  the  usual  manner,  and  the 
principal  to  be  considered  as  part  of  his  personal  estate.  Next, 
he  says:  "And,  as  for  and  concerning  all  and  singular  my 
personal  estate  hereinbefore  given  and  bequeathed  to  them  the 
said  James  Bishop,  John  Cruttenden  and  Thomas  Sawyer,  I  do 
hereby  declare  that  the  same  is  so  given  to  them  upon  trust  that 
they  do  and  shall  lay  out  and  invest  such  part  of  my  personal 
estate  as  shall  not  consist  in  fiurming  stock  and  effects  on  my  said 
lands  and  premises,  either  on  government  or  good  real  security, 
and  by,  with  and  out  of  such  principal  money  and  the  profits  and 
gains  arising  from  my  said  farming  business,  during  the  period 
the  same  shall  be  conducted  and  carried  on  by  my  said  trustees 
as  aforesaid,  in  the  first  place,  to  pay  and  satisfy  the  said  annuil^ 
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or  yearly  sum  of  800?."  Now  it  is  observable  that  the  testator, 
in  the  first  part  of  this  sentence,  speaks  of  the  whole  of  his  per- 
sonal estate ;  and,  if  it  be  made  a  question  whether  the  annuity  is 
payable  out  of  the  profits  of  the  farming  business  alone,  or  out 
of  the  a^regate  fimd  composed  of  the  interest  and  dividends  of 
the  personal  estate  and  the  profits  of  the  business,  my  opinion  is 
ihat,  according  to  the  true  construction  of  the  sentence,  it  is  payable 
out  of  the  aggregate  fund.  Then  he  directs  the  trus- 
tees to  invest  the  overplus  of  the  ^interest,  dividends  [*852] 
and  profits,  and  to  pay  legacies  to  his  daughters ;  and,in 
the  event  of  his  having  two  or  more  sons  who  should  live  to 
attain  twenty-one,  to  pay  and  divide  all  the  rest,  residue  and  re- 
mainder of  his  said  personal  estate  unto  and  amongst  them  in 
equal  shares.  I  am  of  opinion  that  those  words,  '*  rest,  residue 
and  remainder,"  have  not  the  effect  of  cutting  down  the  previous 
direction  to  pay  the  annuity  out  of  the  interest,  dividends  and 
proceeds  of  the  principal  money  before  spoken  of.  Then  he  says : 
"  But,  in  the  event  of  my  present  or  any  after-bom  son  or  sons 
dying  without  leaving  a  son  that  shall  live  to  attain  the  age  of 
twenty-one  years,  and  of  my  leaving  one  or  more  daughter  or 
daughters,  then  I  direct  my  said  trustees  to  pay  the  whole  of  my 
said  personal  estate,  subject  to  the  annuity  of  my  said  wife,  or  to 
such  a  proportion  thereof  as  they  shall  think  proper  to  charge 
the  same  with,  consistent  with  the  true  meaning  of  this  my  will, 
unto  my  said  daughters,"  which  appears  to  be  absolutely  inex- 
plicable ;  but  it  is  certain  that  the  thing  which  was  to  be  paid  to 
the  daughters,  was  the  residue  of  the  personal  estate  subject  to 
the  annuity,  imless  the  trustees  could  charge  it  on  some  part  of 
the  real  estates,  as  I  have  befi)re  mentioned.  Then  the  testator 
appoints  his  wife  and  his  trustees,  and  his  son  on  his  attaining  a 
competent  age,  joint  executrix  and  executors  of  his  will;  and 
there  is  nothing  else  that  is  material  in  it 

Now  we  have  to  consider  the  contents  of  the  codicil.  By  it, 
the  testator  directs  his  trustees  to  permit  his  son  to  carry  on  the 
ikrming  business,  for  his  own  benefit,  when  he  shall  arrive  at  the 
age  of  eighteen  years.  That  direction,  however,  takes  away  a 
portion  only  of  the  fund  which,  under  the  will,  was  applicable  to 
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pay  the  annuity.  Then  he  direots  that  his  wife's  an- 
[*853]    nuity,  *which,  by  his  will,  he  had  nuwie  subjecst  to  the 

maintenance,  education  and  bringing  up  of  his  children, 
should  be  subject  to  their  education  and  clothing  only,  and  that 
they  should  be  maintained  out  of  the  profits  of  his  faxnnng 
business.  Then  comes  a  sentence  which  throws  some  faint  light 
upon  the  question :  '^  And,  if  it  shall  happen  that  the  annuity, 
yearly  rent  or  sum  of  800Z.,  by  my  said  will  devised  and  be- 
queathed unto  my  said  wife  and  her  assigns  for  her  life  or 
widowhood  as  aforesaid,  shall  be  determined  by  the  death  or 
second  marriage  of  her,  my  said  wife,  during  the  minority  of  any 
or  either  of  my  said  children,  then  I  direct  that  the  profits  and 
produce  to  be  received,  by  my  said  trustees,  from  my  fiurming 
business,  and  the  dividends,  interest  and  produce  of  the  said  trust 
moneys,  shall  also  be  paid  and  applied  for  the  education  and 
clothing  of  all  and  every  of  my  children."  From  which  it  ap- 
pears that  the  testator  meant  that,  if  the  annuity  should  cease 
by  the  death  or  second  marriage  of  his  wife,  the  liability  to  main- 
tain his  children,  to  which  it  had  been  subject^  should  be  thrown 
on  his  personal  estate :  and  that  sentence  supports  the  inference, 
to  be  collected  from  the  words  of  the  will,  that  the  testator  meant, 
agreeably  to  tbe  rule  of  law,  that  his  personal  estate  should  be 
the  primary  fund  for  payment  of  the  annuity. 

Declare  that  the  annuity  is  primarily  a  charge  upon  the  testa- 
tor's personal  estate,  and  that  the  legacy  of  2,000?.  given  by  the 
codicil,  is  a  charge  on  his  real  estates  alone. 


[*354]  *Cresy  v.  BEAVAN.(a) 

Pleading. — Demurrer. 

1842:  24th  Koyember. 

The  plaintiff  amended  his  bill  after  the  defendant  had  answered  it    The  amend- 
ments changed  he  nature  of  the  case.    Held,  that  the  defendant  might  demnr  to 

(a)  The  reporter  was  unable  to  procure  the  papers  in  this  and  the  next  case,  untfl 
It  was  too  late  to  report  them  according  to  their  dates. 
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the  amended  biD,  although  he  had  answered  that  whioh  wbs  part  of  the  formal 
gromidwork  both  of  the  new  and  of  the  orig^al  oaae. 

The  bill  was  amended  after  the  defendant  had  answered  it. 
The  defendant  put  in  a  general  demurrer  to  the  whole  of  the 
amended  bill:  and  the  question  was  whether  he  was  at  liberty 
BO  to  do/ inasmuch  as,  though  the  relief  prayed  by  the  amended 
bill  was  different  fix>m  that  prayed  by  the  original  bill,  the  state- 
ment of  the  former  was  the  same,  in  part,  as  the  statement  of  the 
latter,  and,  consequenliy,  the  demurrer  covered  matter  which  the 
defendant  had  answered. 

Mr.  BeiheU  and  Mr.  Beavan^  in  support  of  the  demurrer,  relied 
on  EUice  v.  Ooodson.{a) 

Mr.  Wakefidd  and  Mr.  Faber  appeared  in  support  of  the  bilL 

The  Vice-Chakcellok  : — ^When  the  case  of  EUtce  v.  Ooodson 
was  before  me,  I  decided  it  on  a  principle  which  Lord  Chancellor 
Cottenham  admitted  to  be  the  right  one ;  and  the  only  question 
between  us,  was  with  what  effect,  for  the  purpose  of  transmuting 
the  character  of  the  record,  the  amendments  had  been  introduced. 
I  read  over  the  whole  record,  with  the  utmost  attention,  before 
I  pronounced  my  judgment  on  the  demurrer  in  that  case ;  and 
the  conclusion  that  I  came  to,  was  that  the  amendments 
*had  transmuted  the  character  of  the  original  case.  [^856] 
Whether  the  matter  was  thoroughly  investigated  before 
Xord  Cottenham,  I  do  not  know.  I  am  inclined  to  think  that  it 
was  not    At  all  events,  the  principle  was  admitted. 

Now  I  have  looked  at  the  record  in  this  case,  after  hearing  the 
discussion  which  took  place  yesterday :  and  it  appears  that  the 
case,  originally,  stood  thus.  It  represented  that  the  bond  which 
-was  the  principal  subject  of  the  bill,  had  been  actually  satisfied.(6) 
I^o  account  was  prayed ;  but  the  bill  asked  that,  because  the  bond 
bad  been  satisfied  in  the  manner  stated,  it  might  be  delivered  up 

(a)  3  MyL  A  Cr.  653. 

(a)  See  Cresy  y.  Beavan^  on^  p.  99. 
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to  be  cancelled,  and,  of  course,  that  an  injunction  might  be 
awarded  to  restrain  the  plaintiff  from  proceeding  with  the  action 
which  he  had  commenced  upon  the  bond.  Then  the  defendant 
having  made,  in  his  answer,  a  yery  special  statement,  of  which 
no  notice  had  been  taken  in  the  original  bill,  the  plaintiff  thinks 
proper  to  amend  his  bill  by  introducing  that  statement  into  his 
original  bill,  as  a  pretence  made  by  the  defendant,  and  to  qualify 
it  with  charges  which,  at  the  same  time,  go  to  set  up  the  fact  that 
the  substance  of  the  pretence  is  true :  and  then  he  aaks  to  have 
quite  a  different  kind  of  relief  from  that  which  he  had  asked 
before:  namely,  to  have  an  account  taken  of  what  (if  anything) 
is  due  fix)m  him  to  the  d^ndant^  upon  the  bond. 

In  my  opinion,  however,  the  very  way  in  which  he  has  stated 
what  has  taken  place,  shows  that  the  circumstances  do  not  consti- 
tute a  case  for  an  account,  but  amount,  in  effect,  to  payment  pro 
ianto;  of  which  o(^nizance  may  be  taken  in  a  court  of  law. 

Oertainly,  there  is  no  case  for  an  account  And  my 
[*S66]    opinion  is  *tiiat,  inasmuch  as  there  is  a  transmutation 

of  the  nature  of  the  case  by  the  amendments,  the  first 
and  right  thing  is  to  consider  it  in  the  same  manner  as  if  it  were 
a  new  bUl:  and  the  mere  &ci  that  the  defendant  has,  by  his 
former  answer,  answered  that  which  is  part  of  the  formal  ground* 
work  both  of  the  original  case  and  of  the  new  case  introduced 
by  amendment,  is  not  a  reason  why  I  should  not  allow  the  de- 
murrer to  the  amended  bUl :  and  I  ahaU  allow  it  accordingly.(a) 

(a)  Affirmed  by  the  Lord  Ghanoellor  on  the  Uth  of  October,  1843.    See  Wa^ord 
▼.  Fembertont  pott 


Jkbmy  t;.  Preston. 
Win — Bevocation. 


1842:  loth  December. 

A.  being  seised  in  fee  of  an  estate,  sabject  to  a  term  fixr  raising  5,000JL  for  B.,  made 
a  devise,  in  general  terms,  soffident  to  comprise  the  estate.  Afterwards,  part  of 
It  ma  sold  for  the  remainder  of  the  term,  for  '7,6002.  under  a  deoree  for  ni^ng  the 


OASES  IN  OHANCEBY.  S56 

1843.— Jenny  y.  FtestoD. 

6^0001 ;  and  A.  Sold  fhe  revenloD  to  the  pfuohaasr  for  a  ftutber  som;  and  an 
angnment  and  oonyeyanoe  were  made  to  complete  the  sales.  The  6,0002.  was 
paid  to  B.  out  of  the  7,600L ;  but  the  surplus  remained  in  court  until  long  after 
A.'s  death.  Held  that,  as  an  ezcessve  sale  had  been  made  under  the  decree,  the 
sorplua  retiuned  the  character  of  real  estate,  and  that,  notwithstanding  the  aadgn- 
ment  and  oonveyBnoe,  the  devise  remained  nnievdced  with  respeot  to  it 

By  lease  and  release  of  the  4th  and  6th  of  October,  1761,  being 
the  settlement  on  the  marriage  of  William  Jenny  with  Frances 
Preston,  real  estates  were  limited  to  William  Jermy  for  life,  with 
remainder  to  trustees  for  600  years,  with  remainders  to  the  sons 
of  the  marriage  successively  in  tail  male,  with  remainder  to  the 
daughters  as  tenants  in  common  in  tail,  with  remainder  to  Wil- 
Ham  Jermy  in  fee.  The  trusts  of  the  term  were  for  raising  6,000L 
for  Frances  Preston,  in  case  there  shoidd  be  no  issue  of  the  mar- 
riage living  at  William  Jenny's  death. 

William  Jermy,  by  his  will  dated  the  12th  of  Decem- 
ber, *1761,  devised  his  reversion  in  the  estates  to  Frances,  [*857] 
his  wife,  for  her  life,  with  remainders  to  Jacob  Preston 
and  his  first  and  other  sons,  and  to  Thomas  Preston  and  his  first 
and  other  sons  in  strict  settlement,  with  remainder  to  such  male 
person  of  the  name  of  Jermy  as  should  be  nearest  related  to  the 
testator  in  blood,  in  fee. 

The  testator  died  in  January,  1762,  without  issue,  leaving  his 
wife  surviving. 

In  1764,  Isaac  Preston,  who  was  the  fether  of  Jacob  and  the 
brother  of  Thomas,  purchased  the  ultimate  remainder  in  the  de- 
Tised  estates  from  the  person  who  answered  the  description  of 
nearest  in  blood  to  the  testator,  and  took  a  conveyance  to  himself 
in  fee.  In  the  same  year,  the  testator's  widow  directed  the 
trustees  of  the  term  to  raise  the  6,0002.,  and  to  pay  it  to  John 
Mitchell,  whom  she  soon  afterwards  married.  In  Easter  Term, 
1756,  Mr.  and  Mrs.  Mitchell  filed  a  bill  against  the  trustees  of  the 
term  and  Jacob  and  Thomas  Preston,  for  the  purpose  of  having 
the  6,000?.,  with  interest  from  the  testator's  death,  raised  imder 
the  trusts  of  the  term.    On  the  26th  of  February,  1762,  a  decree 
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was  made  in  the  suit,  (the  title  of  which  was  MtkheJl  v.  PtesUm^ 
wherety  the  amount  to  be  found  due  by  the  master,  in  respect  of 
the  5,000^.  and  interest,  and  certain  costs  which  were  directed  to 
be  taxed,  was  ordered  to  be  raised  by  sale  or  mortgage,  with  the 
master's  approbation,  of  a  sufficient  part  of  the  estates  comprised 
in  the  term;  and,  in  June,  1766,  certain  parts  of  those  estates 
were  sold,  under  the  decree,  for  the  then  remainder  of  the  term, 
and  were  purchased  by  P.  Buxton  for  7,600t;  Mid,  on  the  25th 

of  the  same  month,  the  master  made  a  report  stating 
[*S58]    those  facts,  and  that  he  *had  allowed  Buxton  to  be  the 

purchaser.  On  the  11th  of  July  following,  the  report 
was  confirmed ;  a^d,  in  pursuance  ef  an  order  dated  the  26th  of 
November,  1767,  Buxton  paid  the  7,600t  into  court,  to  the  credit 
of  the  cause. 

By  lease  and  release  and  assignment  of  the  8d  and  4th  of  De- 
cember, 1767,  after  reciting,  amongst  other  things,  that  the  pre- 
mises purchased  by  Buxton,  were  purchased  in  trust  for  Eliza- 
beth Joddrell,  and  that  she  had  agreed,  with  Isaac  Preston,  Jacob 
Preston  and  Thomas  Preston,  to  purchase  their  respective  inter- 
ests in  the  same  premises,  for  3,900Z. ;  it  was  witnessed  that  the 
trustees  of  the  term,  in  consideration  of  the  7,600i  so  paid  into 
court  as  aforesaid,  and  in  obedience  to  the  decree,  assigned  the 
premises  purchased  by  Buxton  to  two  trustees,  for  the  remainder 
of  the  term,  in  trust  for  Elizabeth  Joddrell,  her  heirs  and  assigns, 
and  to  attend  the  inheritance ;  and  it  was  further  witnessed  that, 
in  consideration  of  the  8,900?.,  Isaac  Preston^  Jacob  Preston  and 
Thomas  Preston,  conveyed  their  respective  interests  in  the  same 
premises,  subject  to  the  term  and  to  the  life  interest  therein  of 
Mrs.  Mitchell  under  William  Jenny's  will  to  Elizabeth  Joddrell 
in  fee. 

In  pursuance  of  another  order  in  Mitchdl  v.  Preston^  made  on 
the  12th  of  December,  1767,  5,000t  was  paid,  out  of  the  7,600t, 
to  Mrs.  Mitchell  as  the  executrix  of  her  second  husband,  who 
was  then  dead ;  and  the  remainder  was  invested  in  2,869t  consols, 
in  the  name  of  the  AccountantrGeneral  in  trust  in  the  cause. 
On  the  25th  of  January,  1770,  the  nuuster  made  his  general 
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report  in  puisuance  of  the  decree ;  and,  by  payment  *of  [*359] 
the  interest  thereby  found  due  on  the  6,000?-,  and  the 
costs  directed  to  be  taxed,  the  fond  in  court  was  reduced  to 
1,7012.  9^.  lOd.  consols;  and  that  sum  remained  in  the  name  of 
the  Accountant-General  in  tnusrt  in  the  cause,  when  the  bill  in 
Jermy  v.  Preston  was  filed. 

Mrs.  Mitchell  died  on  the  18th  of  Kovember,  1791,  having 
received  all  the  dividends  that  became  due  on  the  1,701Z.  9^.  lOd. 
consols  down  to  her  death ;  but  all  the  dividends  that  subse- 
quently became  due,  remained  in  the  bank,  to  the  credit  of 
Mifchdl  V.  Preston. 

Isaac  Preston,  who  had  been  twice  married,  had  one  son, 
named  Jacob,  by  Alice,  his  first  wife,  and  three  sons,  named 
Isaac,  Thomas  and  George,  by  Hester,  his  second  wife.  He  made 
his  will  on  the  25th  of  November,  1764,  (which  was  between  the 
date  of  the  decree  in  MiicheU  v.  Preston  and  the  sale  to  Buxton,) 
and  thereby,  after  giving  two  annuities,  and  charging  them  on 
his  estates  in  Beeston,  Barton  and  Ashmenhall  and  the  towns 
adjacent,  and,  after  reciting  that  he  was  seised  of  certain  contin* 
gent  remainders  in  fee  and  reversionary  estates  and  interests  in 
several  manors,  messuages,  &c.,  settled  by  him  on  his  son  Jacob 
and  the  heirs  male  of  his  body ;  in  order  to  prevent  any  dispute 
concerning  the  same,  he  gave  all  his  manors,  messuages,  &c.,  in 
the  towns  thereinbefore  mentioned  or  elsewhere  in  Migland,  and  not 
thereinafter,  or  by  any  codicil  thereto  mentioned  and  devised,  to 
Ids  son  Jacob  and  the  heirs  male  of  his  body,  and,  for  want  of 
such  issue,  to  the  children  and  heirs  male  of  his  own  body,(a) 
successively ;  and,  for  want  of  such  issue  male  of  his  own  or  his 
son  Jacob's  body,  to  his  (the  testator's)  brother  Thomas 
and  the  heirs  male  *of  his  body ;  and,  for  want  and  in  [*360] 
defiiult  of  such  issue  male,  to  sJl  and  every  his  (the  tes- 
tator's) daughter  and  daughters  and  their  heirs  as  tenants  in  com- 
mon, or(J)  to  his  own  right  heirs.  The  will  then  proceeded  thus: 
**  And  with  regard  to  my  personal  estate  or  the  estates  by  me 
purchased  therewith,  I  give  to  my  dear  wife,  Hester,  and  Mr. 

(a)  Sie.  in  brie£  A)  Sk. 
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Thomas  Blake  and  their  heirs,  all  that  &rm  ratuate  in  Statham 
and  Sutton,  as  also  my  estate  in  Horning,  &c.  &c.,  wnd  all  oOm 
my  estates  not  included  in  (my  seUled(a)  and  purchased  by  me^  k 
trust  to  sell  the  said  estates  for  the  best  price  they  can  get  fx 
the  same,  and,  as  soon  as  they,  in  their  discretion,  shall  think  £t, 
and  not  before ;  and  the  money  thereby  arising  I  give  and  will 
to  be  applied,  with  the  rest  of  my  personal  estate.  I  give  to 
my  dear  wifo  Hester  and  Mr.  Thomas  Blake,  all  the  rest  and 
residue  of  my  personal  estate,  and  produce  from  the  sale  of  my 
real  estates,  subject  to  the  payment  of  my  just  debts,  legacies  in 
this  my  will  or  any  codicil  thereto  given,  and  ftmeral  expenses, 
in  thist  that  they  do  put  and  place  out  the  same  and  the  produce 
thereof  in  either  government,  public  or  private  securities,  or  hi 
the  purchase  of  any  estate,  lands  or  hereditaments  until  the  Sust 
of  my  sons  Isaac,  Thomas  and  George  shall  attain  to  his  age  of 
twenty-two  years ;  and  that  they,  my  said  executors,  do  then 
pay  and  deliver  or  assign  one-third  share  or  part  of  my  said 
personal  estate  and  trust  money,  to  the  first  of  my  sons  who  shall 
so  attain  to  his  age  of  twenty-two  years :  and,  in  like  manner, 
one  moiety  or  share  of  the  then  remaining  trust  money,  to  my 
son  who  next  shall  attain  to  his  age  of  twenty-two  years,  and 
the  remainder  to  my  son  George  in  case  it  shall  please  God  to 
prolong  his  days  to  twenty -two  years :  but,  in  case  of  the  de- 
cease of  any  of  my  said  younger  children  under  the  age 
[*861]  of  twenty-two  *years,  I  will  that  the  share  of  the  child 
so  deceasing,  shall  be  divided  equally  amongst  his  sur- 
viving brethren And,  lastly,  I  do  hereby  appoint 

my  said  dear  wife,  Hester  Preston,  and  Mr.  Thomas  Blake,  exe- 
cutrix and  executor  of  this  my  last  will  and  testament" 

On  the  18th  of  August,  1767,  the  testator  made  a  codicil,  the 
contents  of  which  it  is  not  necessary  to  state,  except  that  he 
thereby  ratified  and  confirmed  his  will.  He  died  on  the  9th  of 
May,  1768,  leaving  his  wife  and  all  his  sons  named  in  his  will, 
surviving.  Jacob  Preston,  his  eldest  son  and  heir,  died  on  the 
28d  of  October,  1787,  without  issue  mafe,  and  the  defendants  Sir 
George  Henry  Preston  and  George  Heald  became  his  co-heiis. 

(a)  Sic 
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Thomas,  the  brother,  and  Isaac  anc^  Thomas,  the  sons  of  Isaac 
Preston,  the  testator,  died  respectively  in  September,  1775,  May, 
1796,  and  May,  1807,  without  issue ;  and  George,  the  remaining 
son,  died  in  October,  1837,  leaving  the  plaintiff  who  afterwards 
took  the  name  of  Jermy,  his  eldest  son. 

The  bUl  in  Jermy  v.  PresUm  was  filed  in  March,  1840,  at 
which  time  the  plaintiff  had  become  the  personal  representative 
of  Isaac,  the  testator,  and  also  of  his  sons,  Isaac  and  Qeorge ;  and 
the  defendant  James  Alexander,  was  the  personal  representative 
of  Thomas  Preston,  the  testator's  other  son;  and  the  defendant 
Blake  was  the  heir  of  Thomas  Blake,  who  survived  Hester 
Preston,  his  co-trustee.  No  disposition  had  been  made  of  the 
l,701i  95.  XOd,  consols  since  the  death  of  Isaac,  the  testator  *  but 
the  plaintiff  had  executed  a  disentailing  deed  respecting  it. 

The  biU  alleged  that  the  1,701Z.  9^.  10c?.  consols  ^were  [*862] 
of  the  nature  of  real  estate;  and  that  Isaac,  the  testator, 
was,  at  the  time  of  making  his  codicU  and,  thenceforth,  until  his 
decease,  absolutely  entitled  thereto,  as  real  estate^  in  remainder 
expectant  upon  Mrs.  Mitchell's  death  and  the  determination  of 
the  intermediate  limitations  in  the  will  of  William  Jermy  before 
referred  to ;  and  that  the  fund  was  well  devised,  by  Isaac's  will 
and  codicil,  to  his  sons,  Isaac,  Thomas  and  George,  svjccessively^ 
in  tail  male;  that  Mrs.  Mitchell  died  in  November,  1791,  having 
received  all  the  dividends  of  the  ftind  that  became  due  to  her ; 
that  Isaac,  the  son,  and  his  brother  Thomas,  died  respectively,  in 
May,  1796,  and  May,  1807,  without  having  had  any  male  issue 
or  barred  their  estates  tail  in  the  fund ;  that  George  Preston, 
their  brother,  died  in  October,  1887,  leaving  the  plaintiff  his 
eldest  son  and  heir,  and  who,  thereupon,  became  entitled  to  the 
fund  as  tenant  in  tail  under  the  will  oflsaacj  the  testator;  that  the 
plaintiff  had  barred  his  estate  tail  in  the  fund  and  the  remain- 
ders and  reversions  expectant  and  depending  thereupon,  and,  by 
the  means  aforesaid,  had  become  absolutely  entitled  to  the  fund ; 
and  that,  in  his  own  right  and  as  the  personal  representative  of 
George  Preston,  his  &ther,  he  waa  also  entitled  to  all  the  divi- 
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dends  which  had  accrued  due  on  the  fund  since  the  death  of 
Thomas  Preston,  the  son. 

The  bill  prayed  that  the  will  and  codicil  of  Isaac  Preston,  (he 
testator,  might  be  established  and  the  trusts  thereof  be  performed; 
and  that  the  rights  and  interests  to  and  in  the  fund  and  the  div- 
idends accrued  due  since  Mrs.  Mitchell's  death,  might  be  ascer- 
tained ;  and  that  the  plaintiff  might  be  declared  to  be  entitled  to 
the  ftmd  and  to  the  dividends  accrued  since  Thomas  Preston's 

death :  or,  in  case  it  should  appear,  to  the  court,  that 
[*363]     the  plaintiff  was  not  so  entitled,  but  that  *the  fund  was 

part  of  the  personal  estate  of  Isaac  Preston,  the  testator, 
then  that  the  plaintiff,  as  his  father's  personal  representative, 
might  be  declared  to  be  entitled  to  one-third  of  the  fund  and  of 
the  dividends  accrued  since  Mrs.  Mitchell's  death. 

The  cause  was  heard  in  April,  1841 ;  and,  in  obedience  to  the 
decree  then  made,  the  master  found  the  several  facts  mentioned 
in  the  statement  of  this  case.  The  cause  now  came  on  for  further 
directions. 

Mr.  Bethdl  and  Mr.  Bird,  for  the  plaintiff  said  that,  as  the  court 
had  sold  more  of  the  premises  comprised  in  the  term  of  600  yeais 
created  by  William  Jenny's  will,  than  was  necessary  for  the  pur- 
poses of  the  decree  by  which  the  sale  was  directed,  the  surplus 
proceeds,  after  answering  those  purposes,  must  be  considered 
as  real  estate ;  and  that,  as  such,  it  was  comprised  either  in  the 
first,  or  in  the  second  devise  made  by  the  will  of  Isaac  Preston, 
the  testator,  and  that,  in  either  case,  the  plaintiff  was  entitled  to 
it :  and  they  cited  Charman  v.  Char7nan,{a)  in  order  to  show  that, 
under  the  circumstances  of  the  case,  the  devise  was  not  revoked 
by  the  conveyance  and  assignment  of  December,  1767,  to  Eliza- 
beth JoddreU  and  her  trustees. 

Mr.  Osborne^  for  the  defendant  James  Alexander,  said  that  all 
the  parties  interested  in  the  reversion  expectant  on  the  determi- 
nation of  the  term,  had  joined  in  conveying  their  respective  in- 

(a)  14  Yea  580. 
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teiests  to  Elizabetli  Joddrell,  and  that,  thereby,  the  reversioii  was 
wholly  conyerted  into  personalty. 

Mr.  Walker  and  Mr.  RoU  for  the  defendants  *Sir  Jacob  [*864] 
Heniy  Preston,  George  Heald  and  Thomas  Blake,  said 
that,  as  the  court  had,  by  an  improper  nse  of  the  term  of  500 
years,  raised  more  money  than  it  ought  to  have  raised,  the  sur- 
plus must  be  considered  as  of  the  nature  of  real  estate,  and  that 
the  conveyance  to  Mrs.  Joddrell  did  not  alter  its  nature ;  for  that 
conveyance  did  not  purport  to  deal  with  the  suiplus,  but  only 
with  the  land  remaining  unsold :  and,  consequently,  nothing  had 
been  done  to  alter  the  nature  or  quality  with  which  the  surplus 
was  impressed :  that  Isaac  Pteston's  reversion  in  the  Jenny  es- 
tate was  comprised  in  the  second  devise,  as  part  of  the  estates 
which  he  had  purchased  and  not  settled ;  and  the  conveyance  to 
Mrs.  Joddrell  was  a  revocation,  of  that  devise  so  fiir  as  the  rever- 
sion was  concerned ;  and  the  republication  of  the  will  by  the 
codicil,  could  not  have  the  e£Eect  of  subjecting  the  fund  in  ques- 
tion to  the  operation  of  the  deviBe,(a)  as  there  were  no  words  de- 
scriptive of  it ;  and  the  consequence  was  that  the  co-heirs  of  the 
testator  were  entitled  to  it 

The  Vicb-Chancellor:— The  conveyance,  which  was  the 
act  of  the  court,  revoked  the  devise  so  fex  as  the  legal  interest  was 
concerned,  but  did  not  affect  the  equitable  or  beneficial  interest 
in  the  fund.  It  represents  the  remaining  beneficial  interest  in  the 
Jenny  estate :  and  though  its  local  character  is  gone,  it  retains  its 
beneficial  character  for  enjoyment  in  the  mode  in  which  the 
Jenny  estate  was  to  be  enjoyed. 

Mr.  BetheU  having  said,  in  answer  to  a  question  put  to  him  by 
the  Vice-Chancellor,  that  it  was  not  necessary  for  him 
to  be  heard,  in  reply,  upon  the  question  whether  *the    [♦866] 
fund  passed  by  the  first  or  by  the  second  devise  in  the 
will, 

(a)  On  rofemng  to  the  statement  of  the  case,  it  will  be  seen  that  the  ooareyaiMM 
m  dated  subsequently  to  the  oodidL 

Vol.  Xni.  20 
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His  Honor  pronounced  the  following  judgment : — ^I  agree  with 
Mr.  Walker^  that,  as  the  matter  originally  stood,  the  interest  which 
the  testator  had  in  the  Jenny  estate,  would  have  passed  by  the 
second  devise  in  the  will,  because,  in  the  first  place,  the  testator 
having  recited  that  he  was  seised  of  certain  contingent  remain- 
ders in  fee  and  reversionary  estates  and  interests  in  several  man- 
ors, messuages,  &c.,  by  him  already  settled  in  a  given  manner, 
says:  "I  give  and  devise  all  and  every  my  manors,  messuages, 
lands,  tenements  and  hereditaments  in  the  said  towns  or  else- 
where in  the  kingdom  of  England,  with  their  appurtenances,  and 
not  hereinaflir  mentioned  and  devised."  Prima  Jhcie^  that  would 
be  a  devise  of  all  his  lands  except  those  after  mentioned.  Then, 
in  a  subsequent  part  of  the  will,  he  mentions  certain  specific  ten- 
ements, and  then  goes  on  in  these  words :  "  And  all  other  my 
estates  not  included  in  any  settled  and  purchased  by  me."  All 
which  he  devises.  So  that  he  gives  the  specific  estates  and  all 
other  estates  purchased  by  him  and  not  included  in  any  settle- 
ment. That  appears  to  me  to  be  the  plain  construction  of  the 
words :  and  consequently,  his  interest  in  the  Jenny  estate,  which 
had  been  purchased  by  him  and  not  settled,  would  have  passed 
by  those  words. 

That  being  the  case,  and  the  will  having  been  made  in  the  year 
1764,  a  decree  was  made,  or,  I  should  rather  say,  had  been  made 
in  the  year  1762  :  and  then,  after  the  date  of  the  will,  the  master 
made  a  report,  by  which  he  stated  that  the  term  of  500  years  in 
the  estates,  had  been  put  up  for  sale ;  and  that  a  certain 
[*866]  *person  had  become  the  highest  bidder  and  the  pur- 
chaser ;  and  that  report  was  confirmed,  absolutely,  on 
the  11th  of  July,  1766 :  and,  therefore,  I  take  it  that,  as  between 
the  parties  entitled  to  the  estate  and  the  purchaser,  the  estate,  in 
equity,  was  sold. 

Then  the  codicil  was  made,  which  operated  as  a  republication 
of  the  will,  and  therefore  would  have  the  effect,  as  the  will  itself 
had,  of  passing  all  the  testator's  interest  in  the  estates  which  he 
had  purchased  and  not  settled.    Consequently,  therefore,  if,  after 
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that  transaction  wluch  had  taken  place  in  court,  he  had  any  in- 
terest in  the  Jenny  estate,  that  interest  would  pass. 

Then  it  appears  that  the  court  itself  had  sold  too  much  ;  be- 
cause it  had  sold,  not  merely  what  was  sufficient  to  pay  off  what 
ought  to  have  been  raised,  but  had  sold  so  much  as  would  pro- 
duce a  surplus  in  money  beyond  what  was  necessary.  And  I 
quite  agree  with  Mr.  Walker,  that  the  surplus  money  must  be 
considered,  in  this  court,  as  representing  the  original  inheritance, 
the  term  in  which  it  had  been  sold.  Then,  if  it  was  the  original  in- 
heritance, how  would  a  court  of  equity  deal  with  it  ?  Why  a  court 
of  equity  would  say  that  the  parties  should  have  the  same  interest 
in  the  surplus  money  as  they,  originally,  had  in  the  inheritance 
of  the  land  which  was  sold ;  [1]  and,  if  it  had  become  necessary  to 
dole  out  the  particular  interest  oi  each  individual  strictly,  the 
court  would  have  directed  that  the  money  should  be  invested  in 
the  purchase  of  land,  in  order  to  give  to  each  person  originally 
entitled  to  the  inheritance  that  had  been  sold,  the  precise  interest 
in  the  money  which  represented  a  portion  of  that  inheritance. 

Then  the  conveyance  was  made ;  and  it  appears  that, 
•independent  of  the  contract  that  was  made  by  the  court  [*867] 
with  the  purchaser,  for  the  sale  of  the  term,  there  was  a 
subordinate  contract,  by  means  of  which  the  owners  of  that  which 
was  the  estate  in  remainder  after  the  term,  agreed  to  convey  their 
interests  in  the  estate,  that  is  to  say,  in  the  land  itself,  to  Mrs. 
Joddrell.  But  nobody  imputes  to  the  parties,  that  the  real  mean- 
ing of  the  contract  was  that  Mrs.  Joddrell  was  to  become,  by  the 
contract  as  represented  in  the  conveyance  of  1767,  a  purchaser 
back  again  of  the  surplus  money  which  she  had  paid.  The  in- 
tention is  too  absurd  to  be  imputed  to  any  human  being.  The 
consequence,  therefore,  is  that  the  conveyance  left  the  question 
totally  unaffected :  and  my  opinion,  therefore,  is  that,  £rom  the 
time  when  the  money  was  contracted  to  be  paid,  when  it  was 
paid,  and  since,  the  surplus  has  done  nothing  but  represent,  in 

[I]  LonOard  y.  Carter,  6  Paige Ch.  R.  173,  218;  Van  VechimY.  VanVeekten,  S 
Piige  Ch.  R.  106,  124»  129. 
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the  eye  of  this  court,  a  portion  of  the  inheritance  of  the  Jerngr 
estate.  And  it  seems  to  me  to  be  as  plain  as  a  point  of  eqnily 
can  be,  that,  by  the  second  devise  in  the  will,  the  sniplns  passed 

I  do  not  think  that  there  was  any  revocation  of  it ;  because 
the  rule  is  perfectly  settled  that,  if  a  person  having  the  legal  es- 
tate of  inheritance  makes  a  mortgage  of  it  by  which  his  legal 
estate  passes,  and  deals  with  the  equity  of  redemption  afterwards 
in  the  shape  of  a  subsequent  mortgage,  the  ultimate  scintilla  that 
remains  in  him,  is  regarded,  by  this  court,  as  a  portion  of  the 
estate.  Consequently  the  plaintiff  is  entitled  to  take,  by  virtue 
of  the  second  devise  in  the  will,  the  surplus  of  the  sum  that  was 
raised  under  the  decree  in  MitcheU  v.  Preston. 


[*368]    *Sakgeb  v.  The  Great  Westerx  Railway 

C0MPANY.(a) 

Practice. — Pleading. — Supplemental  Bill. 

1843:  ddJanuory. 

After  a  cause  had  proceeded  so  far  that  the  bill  could  not  be  amended,  the  plamUf^ 
'  without  the  leave  of  the  court,  filed  a  supplomental  bill  stating  facts,  all  of  le^ich 
existed  before  the  original  bill  was  filed ;  but  which,  he  alleged,  he  had  only  re- 
cently discovered.  The  statements  and  prayer  of  the  supplemental  bill,  were  in 
accordance  with  the  statements  and  prayer  of  the  original  bill  An  objection 
made  at  the  hearing,  that  the  supplemental  bill  had  been  irregularly  filed,  was 
Dverruled. 

If  a  supplemental  bill  is  irregularly  filed,  the  defendant  ought  either  to  demur  to  it 
or  to  move  that  it  may  be  taken  off  the  file. 

The  plaintiff  in  this  suit  had  executed  some  extensive  works 
in  the  formation  of  part  of  the  Great  Western  Eailway,  between 
Bath  and  Bristol,  parts  of  which  were  the  subject  of  contracts 
between  the  parties ;  but  a  small  part  had  been  executed  without 
any  contract.  Under  the  contracts,  the  plaintiff  was  entitled  to 
receive  a  payment  every  fortnight,  on  account  of  the  work  done 
by  him  during  the  preceding  fourteen  days,  which  works  were 

(a)  The  reporter  is  indebted  to  his  friend,  Mr.  Twella,  for  the  above  report. 
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to  be  measured  and  certilied  by  the  engineer  of  the  company, 
and  payments  had  been  made  to  him  in  this  manner,  on  account 
of  all  the  works,  whether  included  in  the  contracts  or  not  The 
company  afterwards  declared  themselves  dissatisfied  with  the 
proceedings  of  the  plaintiff,  and  took  possession  of  the  works 
and  of  all  the  plaintiff 's  plant  and  materials  which  were  upon  the 
works. 

The  plaintiff,  by  this  suit,  insisted  that  these  proceedings  of  the 
company  were  irregular,  and  claimed  to  be  paid  for  the  plant, 
&c,,  which  the  company  had  seized,  together  with  a  large  sum 
of  money  for  the  work  which  he  had  performed.  The  bill 
charged  that  the  sums  allowed  by  the  different  certifi- 
cates were  deficient,  *but  did  not  state  the  particular  [*869] 
items  in  which  such  alleged  deficiency  was  to  be  found. 

The  original  bill  was  filed  in  July,  1838,  and  was  several  times 
amended,  the  last  amendment  being  made  in  May,  1889.  The 
answer  was  put  in  in  November,  1839,  and  the  time  within 
which  an  order  to  amend  could  have  been  obtained  after  the  an- 
swer was  put  in,  imder  the  18th  order  of  1828,  expired  On  the 
16th  of  March,  1840. 

On  the  5th  of  March,  1840,  a  supplemental  bill  was  filed. 

On  the  28th  of  March,  1840,  an  order  was  made  for  the  de- 
fendants to  produce  certain  documents,  and  the  plaintiff  was 
thereby  allowed  tiU  the  last  day  of  the  next  Trinity  Term,  to 
file  his  replication,  he  thereby  undertaking  not  to  amend  the 
bilL 

The  replication  to  the  original  bill  was  filed  on  the  16th  of 
June,  1840,  and  to  the  supplemental  bill  on  the  9th  of  January, 
1841. 

On  the  14th  of  September,  1841,  the  plaintiff  filed  a  second 
supplemental  bill,  stating  that  upon  an  examination  of  the  certi- 
ficates, he  had  for  the  first  time  discovered  that  the  engineers  of 
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the  company  had  been  in  the  habit  of  describing  and  allowing 
for  masonry  work  of  a  very  expensive  description,  as  work  of  a 
very  ordinary  character,  and  that  he  was  entitled  to  many  thou- 
sand pounds  more  than  the  certificates  allowed  him,  on  account 
of  this  masonry  work.  It  then  stated  the  particular  mode  of 
working  the  various  descriptions  of  masonry,  and  set  out 
[*870]  numerous  letters  and  also  orders,  *both  written  and  ver- 
bal, to  show  that  masonry  of  the  most  expensive  kind 
had  been  required  and  approved  of  by  the  agents  of  the  com- 
pany, and  prayed  for  a  proper  remuneration  for  these  works. 
None  of  the  circumstances  were  subsequent  to  the  filing  of  the 
original  bill ;  but  the  plaintiff  stated  he  was  not  aware  of  the 
under  payment  till  he  examined  the  certificates,  which  he  had 
never  seen  till  they  were  brought  into  court  in  the  first  suit 

On  the  3d  of  December,  1841,  the  plaintiff  being  desirous  of 
proceeding  with  the  exapaination  of  his  witnesses,  and  the  de- 
fendants wishing  for  further  time  to  answer  the  second  supple- 
mental bill,  an  agreement  was  signed  by  the  solicitors  of  both 
parties,  that  fiirther  time  should  be  given  to  the  defendants  to 
put  in  their  answer,  and  that  the  evidence  taken  in  the  original 
and  first  supplemental  causes  might  be  read  in  the  three  causes, 
or  any  of  them. 

The  three  causes  now  came  on  to  be  heard,  and  an  objection 
was  raised  to  the  second  supplemental  bill,  on  two  grounds : 
first,  that  it  was  irregular  to  file  that  bill,  unless  the  leave  of  the 
court  had  been  previously  obtained  upon  a  special  application; 
and  secondly,  that  if  it  were  not  irregular  under  the  general 
practice  of  the  court,  still  that  as  all  the  allegations  in  it  could 
have  been  introduced  into  the  original  bill,  it  was  a  violation  of 
the  undertaking  not  to  amend,  and  that  as  the  plaintiff  was 
thereby  precluded  from  making  these  statements  by  amendment, 
he  filed  this  second  supplemental  bill  to  evade  his-  imdertaking. 

The  Solicitor' Oeneralj  Mr.  Stitart  and  Mr.  StevenSy  in  support 

of  the  objection : — Under  the  13th  order,  the  plaintiff 

[*871]    might  have  applied  *to  the  court  for  leave  to  amend ; 
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in  that  case  he  would  have  been  met  by  his  undertaking  not 
to  amend,  and  his  application  must  have  been  refused.  That 
order  was  made  to  prevent  expense  and  delay ;  but  if  a  party 
who  is  refused  leave  to  amend,  can  immediately  file  a  supple- 
mental bill,  not  to  introduce  new  matter,  but  to  state  facts,  all  of 
which  existed  before  the  original  bill  was  filed,  the  object  of  the 
order  is  altogether  frustrated.  In  Chkhugh  v.  Evan8{a)  a  demur- 
rer to  a  supplemental  bill  was  allowed.  Orompton  v.  WombweU^^Q)) 
The  AUomey- General  v.  The  Ftshmongera^  Company, {c)  The  de- 
fendants objected  by  their  answer  to  the  irregularity  of  this  bill, 
aad  therefore  they  are  entitled  to  the  same  benefit  as  if  they  had 
applied  to  have  it  taken  off  the  file.  Wray  v.  Huichinson^{d) 
Milligan  v.  MitcheU.{e)  By  the  agreement  of  December,  1841, 
the  defendants  did  not  waive  this  objection ;  all  they  did  was  to 
consent  that  the  evidence  might  be  proceeded  with  before  the 
answer  to  the  second  supplemental  bill  was  put  in,  and  that  no 
technical  objection  should  be  taken  to  the  reading  of  the  evidence 
in  that  suit,  merely  because  it  was  given  before  issue  was  joined 
in  the  cause. 

Sir  Thomas  WiJde,  Mr.  Wakefield  and  Mr.  Tivells  appeared  for 
the  plaintiff;  but  the  Vice-Chancellor,  without  hearing  them, 
gave  judgment  as  follows : 

The  Viob-Chakcellor  : — ^I  shall  not  trouble  the  counsel  for 
the  plaintiff  because  it  appears  to  me  to  be  really  a  plain  matter. 
In  the  first  place,  in  Wray  v.  Hutchinson,  what  was  at- 
tempted *to  be  done  was  this,  to  put  ia  issue,  by  way  of  [*872] 
supporting  the  original  cause,  &cts  which  had  happened 
after  the  original  bill  was  filed ;  and  I  apprehend  that,  unless  the 
defendant  has  so  conducted  himself  as  to  deprive  himself  of  making 
the  objection,  it  fairly  may  be  made.  The  plaintiff  is  not  at  lib- 
erty at  the  hearing  to  give  evidence  of  any  facts,  except  those  which 
happened  prior  to  the  filing  of  the  original  bill  Now  this  is  a 
very  different  case.    In  that  case,  the  objection  was  made  by  the 

(a)  AfUe,  Vol  IV,  p.  76.  (d)  2  MyL  ft  Keen,  235. 

(6)  Ibid,  p.  628.  («)  I  Myl.  ft  Or.  433. 

(c)  4  MyL  ft  Or.  L 
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answer,  and,  being  made,  the  Master  of  tlie  Bolls  sustained  it, 
and,  I  think,  quite  rightly. 

Now,  observe  what  this  case  is.  It  is  attempted,  as  I  under- 
stand, by  the  plaintifl^  to  put  in  issue,  by  his  second  supple- 
mental bill,  &cts  which  have  happened  before  the  original  bill 
was  filed.  He  did,  by  the  production  of  the  books  in  tte  course 
of  the  original  cause,  discover  certain  evidence  which  went  to 
corroborate  the  general  case  which  he  might  have  against  the 
company,  upon  facts  existing  before  the  original  bill  was  filed. 
If  the  original  bill  should  turn  out  not  to  have  put  these  fitcts  in 
issue  at  all,  that  would  be  a  different  kind  of  thing ;  that  would 
apply  to  the  hearing  of  the  evidence ;  but  the  question  now  be- 
fore me  is,  whether  I  am^  at  the  hearing,  at  once  to  say  that  the 
supplemental  bill  ought  to  be  treated  as  a  nullity. 

Now,  I  apprehend  that  if  the  supplemental  bill  was  filed  at  a 
lime  when,  by  the  course  of  the  court,  according  to  the  true  con- 
struction of  the  orders  and  the  habit  of  dealing  with  them,  it 
ought  not  to  have  been  filed,  the  course  for  the  defendants  to 
take  was,  if  the  objection  appeared  on  the  &ce  of  the  bill,  to 

have  made  the  objection  by  demurrer,  and  if  the  objec- 
[*873]    tion  did  not  *arise  on  the  face  of  the  bill,  I  think  they 

ought  to  have  applied  to  the  court  to  have  that  supple- 
mental bill  taken  off  the  file.  Now  they  do  not  demur.  I  do 
not  know  whether  they  could  demur  or  not.  In  fact,  they  do 
not  demur,  nor  do  they  make  an  application  to  take  the  bill  off 
the  file ;  and  I  myself  never  knew  that  the  court,  when  the  cause 
has  been  allowed  to  come  on  to  hearing  on  a  supplemental  bill, 
would  refiise  to  entertain  that  supplemental  bill,  which  only  seeks 
to  give  in  evidence  &cts  which  existed  antecedently  to  the  filing 
of  tiie  original  bill. 

But  it  was  said,  because  we  might  have  made  an  objection  to 
the  supplemental  bill  at  a  given  time  and  in  a  given  manner, 
therefore,  we  shall  now  be  at  liberty  to  make  it  at  the  hearing. 
I  think  the  objection  to  that  would  be,  that  there  might  be  a 
complete  answer  given  to  the  very  objection,  if  the  objection  had 
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been  made  in  the  shape  of  a  motion  to  take  the  bill  off  the  file, 
because  in  that  case  it  would  have  been  competent  to  the  plain- 
tiff to  have  shown  conduct  on  the  part  of  the  defendants,  which 
would  have  prevented  them  jfrom  taking  the  objection :  instead 
of  which,  they  wait  till  the  hearing,  when  it  is  impossible  for  the 
plaintiff  to  read  any  affiidavitB  in  support  of  his  case,  and  then  for 
the  first  time  they  make  the  objection.  I  think  the  making  it 
in  the  andwer  13  perfectly  immaterial  They  do  answer,  and 
Aey  make  the  objection,  but  I  apprehend  it  is  not  the  proper 
modJd  of  making  the  obj  ection ;  and,  therefore,  my  opinion  is, 
irrespectively  of  this  paper  of  the  8d  of  December,  1841,  and 
what  has  taken  place  in  the  cause,  that  I  am  at  liberty  to  attend 
to  the  statement  of  these  &cts,  which  are  contained  in  the  second 
supplemental  bilL 

In  MiUigan  v.  MUtchcO^  there  was  a  special  order  given 
£)r  leave  to  amend,  by  adding  parties,  and  under  ^cover  [^874] 
of  that,  Ihe  plaintiff  filed  a  bill  and  stated  a  new  case. 
When  the  court  knew,  by  its  own  orders,  that  the  plaintijBfe  were 
in  effect  playing  ftlsely  with  the  court,  and  that,  under  pretext 
of  an  order  which  only  gave  leave  to  amend  by  adding  parties, 
Ihey  were  making  a  new  case,  the  court  would,  on  being  in- 
£2imedof  that)  treat  it  as  a  nullity.  It  appears  tome  that  this  ia 
qtdte  a* different  caae.  I  never  recollect  this  sort  of  objection 
biought  forward  at  the  hearing.  Wray  v.  Hutchinson  is  quite  a 
different  case,  because  llie  court  cannot  hear  evidence,  except  of 
facts  which  aie  put  in  issue  by  the  original  bill,  that  is,  the  fiicts 
which  happen  antecedently  to  the  original  bill.  I  entirely  ap« 
prove  of  Wray  v.  Hutchinson,  and  with  that  approval  I  mean  to 
say  that  I  am  now  at  liberty  to  hear  the  second  supplemental 
bill.(a) 

(a)  See  TTo^bnl  T.  Ptfinfitfrton,  jMtC 
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The  Eabl  of  Vebulam  v.  Bathitrst. 
WiU. — Construction. 

1843 :  eth  Maich. 

Testatrix  bequeathed  a  leasehold  house  and  3,0002.  stock  to  trostees,  in  trast  to  pe^ 
mit  her  daughter  to  receive  the  rents  and  interest  for  life,  for  her  separate  use; 
and,  from  and  immediately  after  her  daughter's  decease,  she  gave  the  rents  and 
interest  to  the  heirs  of  the  body  of  her  daughter  lawftQly  begotten ;  but,  in  case 
her  daughter  should  happen  to  die  without  leaving  any  lawftd  issue  living  at  the 
time  of  her  decease,  she  gave  the  house  and  the  stock  over.  Held,  that  the  daoghtar 
took  the  property  absolutely. 

Selika,  Dowager  Lady  Banelagh,  made  her  will,  dated  the 
20ili  of  August,  1780,  in  the  following  words : 

"  I  give,  devise  and  bequeath  a]J.  that  my  leasehold  messuage, 
tenement  or  dwelling-house,  and  premises  thereunto  belonging, 
situate  in  Qrosvenor  street,  in  the  city  of  Westminster,  now  in 
mj  own  possession,  for  all  the  estate  and  term  of  years  I  have 

therein,  and  all  my  household  goods,  household  stujff 
[*875]     and  fdmiture  belonging  thereto  *(except  plate  and 

jewels)  as  shall  happen  to  be  therein  at  the  time  of  my 
decease,  and  also  aU  my  household  goods  and  ftimiture  belong- 
ing unto  me  at  Englefield  Green  aforesaid,  at  the  time  of  my  de-  * 
cease,  (except  plate  and  jewels  as  aforesaid,)  and  also  all  my  estate 
and  interest  in  the  several  leasehold  estates  at  West  Dean  and 
Grinstead,  in  the  county  of  Wilts,  which  I  have  granted  to  my 
brother,  Peter  Bathurst,  of  Clarendon  Park,  in  the  said  county 
of  Wilts,  Esquire,  or  any  other  person  I  shall  or  may  grant  the 
same,  in  trust  for  me  by  virtue  of  the  powers  under  the  will  of 
my  late  dear  husband,  Lord  Banelagh,  together  with  the  sum  of 
8,000Z.  part  of  the  sum  of  5,000?.  bank  stock  which  I  am  now  en- 
titled to,  unto  my  said  brother,  Peter  Bathurst,  and  John  Eyre 
of  Langford,  in  the  county  of  Wilts,  Esquire,  their  executors, 
administrators  and  assigns,  in  trust  to  permit  and  suffer  my  dear 
daughter,  Selina  Mary  Hervey,  to  receive  the  rents  and  profits 
of  all  my  said  leasehold  estates,  and  use  of  all  my  said  household 
goods  before  mentioned,  and  interest  of  the  said  8,0002.  bank 
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Stock,  for  and  during  the  tenn  of  her  natural  life,  without  the  in- 
texmeddling  or  control  of  her  present  husband :  it  being  my  de- 
sire that  the  rents  of  my  said  leasehold  estates  and  interest  of  the 
said  3,0007.  bank  stock,  shall  be  paid  and  applied  to  the  separate 
use  of  my  said  daughter,  and  shall  not  be  subject  to  the  debts, 
control  or  engagements  of  her  present  or  any  fdture  husband  she 
may  hereafter  marry :  and,  ^rom  and  immediately  after  the  decease 
of  my  said  daughter^  then  I  give,  devise  and  bequeath  the  rents, 
issues  and  profits  of  all  my  said  leasehold  estates,  and  interest  of 
the  said  3,0007.  bank  stock,  and  use  of  all  my  said  house- 
hold goods  and  furniture,  unto  and  to  the  use  of  ^  heirs 
oj^  the  body  of  my  said  daughier  lawfully  begotten:  but,  in  case 
my  said  daughter  shall  happen  to  depart  this  life  with- 
otU  ^leaving  any  lawful  issue  living  at  the  time  of  her  [*876] 
decease^  then  I  give  and  bequeath  ail  that  my  said  lease- 
hold messuage,  tenement  or  dwelling-house  and  premises  in 
Grosvenor  street  aforesaid,  for  aU  the  residue  of  the  terms  of 
years  therein  then  to  come,  together  with  all  such  household 
goods  and  furniture  therein  and  usually  enjoyed  therewith  at  the 
time  of  such  my  daughter's  decease,  unto  my  dear  sister.  Lady 
Tracy,  wife  of  the  Eight  Honorable  Lord  Tracy,  her  executors, 
administrators  and  assigns,  to  be  solely  at  her  own  disposal,  and 
not  subject  to  the  debts  or  intermeddling  of  her  said  husband ; 
and,  firom  and  immediately  after  the  decease  of  my  said  daughter 
vnthoiU  issue  as  aforesaid,  I  give  and  bequeath  all  such  household 
goods  and  furniture  of  every  sort  as  shall  be  then  remaining, 
being  and  belonging  to  Englefield  Qxeen  House  aforesaid,  unto 
my  said  brother,  Peter  Bathurst,  his  executors,  administrators 
and  assigns:  and  further,  that,  in  case  of  the  death  of  my  said 
daughter  without  issue  as  aforesaid,  then  I  give,  devise  and  be- 
queath all  and  every  my  leasehold  estates  at  West  Dean  and 
Grinstead  aforesaid,  and  all  my  term  and  estates  and  interests 
therein,  and  also  the  said  3,0007.,  bank  stock  and  all  interest  and 
dividends  thereon  due,  unto  my  nephew,  Bobert  Bathurst,  and 
nieces,  Selina  Louisa  Harriet  and  Elizabeth  Byam,  daughters  of 
my  late  sister,  Lomsa  Byam,  equally  between  them  share  and 
share  alike,  and  to  their  respective  executors  a^ d  administrators.'' 
The  testatrix  then  gave  several  pecuniaiy  legacies ;  and,  lastlyi 
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she  bequeathed,  to  her  daughtCT,  Selina  Mary  Hervey,  2,0001 
bank  stock,  part  of  the  said  sum  of  5,000^.  like  stock,  and  allhar 
plate,  jewels  and  other  personal  estate  not  thereinbefore  giyen,  to 
enable  her  to  pay  the  pecuniary  legacies ;  and  she  appointed  her 
daughter  sole  executrix  of  her  will. 

[•877]  *The  testatrix  died  in  February,  1781,  leaving  her 
daughter  named  in  her  will,  who  was  then  the  wife  of 
Lionel  Felton  Herrey,  her  only  child  and  next  of  kin  her  survi- 
ving. Mrs.  Hervey  had  no  cHld  living  at  the  testatrix's  death  ; 
but  she  had  three  sons  and  two  daughters  bom  afterwards.  Her 
eldest  son  died,  in  her  lifetime,  without  issue.  Her  second  son 
also  died  in  her  lifetime ;  but  he  left  Sir  Frederick  Hutchison 
Hervey  Bathurst,  who  was  one  of  the  defendants  in  the  suit^  his 
eldest  son,  heir  at  law  and  executor. 

Lionel  Felton  Hervey  died  in  1785,  and  his  widow  married 
the  plaintiff  Sir  William  Hemy  Freemantle ;  but  there  was  no 
issue  of  that  marriage.  Lady  Freemantle  died  in  November, 
1841,  having,  by  virtue  of  a  power  reserved  to  her  by  the  setde- 
ment  on  her  second  marriage,  made  a  will  of  which  she  appointed 
her  husband  and  the  other  plaintiflfe,  the  executors.  The  defend* 
ant  Sir  Frederick  H.  Hervey  Bathurst  was  her  heir  at  law. 

The  bill  (which  was  confined  to  the  8,0007.  bank  stock,  and 
the  fttmiture  in  the  testatrix's  house  in  Qrosvenor  street  and  at 
Englefield  Green)  prayed  for  a  declaration  that,  according  to  the 
true  construction  of  the  testatrix's  will.  Lady  Freemantle  became 
absolutely  entitled  to  the  stock  and  furniture. 

Sir  F.  H.  Hervey  Bathurst,  by  his  answer,  said  that  he  was 
advised  that  under  the  will.  Lady  Freemantle  took  a  lifo  interest 
only  in  the  stock  and  fttmiture ;  and  that,  on  her  death,  her  heir 
at  law,  or  such  of  her  issue  as  then  answered  the  description  of 
heir  or  heirs  of  her  body,  became  entitled  thereto ;  and  that  he 
being  at  her  death  her  heir  at  law,  and  also  answering 
£*878]  the  *desqjiption  of  heir  of  her  body,  was  absolutely  en- 
titled to  the  stock  and.  ftimitore;  but  if  not^  that  they 
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became  divisible  either  amongst  the  cbildren  of  Lady  Freemantle 
who  were  living  at  her  death,  and  the  personal  representatives 
of  such  of  them  as  were  then  dead,  in  which  case  he  was  entitled 
to  one-fifth  as  representing  his  &th6r ;  or  amongst  the  issue  of 
Lady  Freemantle  who  were  living  at  her  death,  in  which  case  he 
was  entitled  to  a  proportionate  share  of  the  stock  and  furniture 
as  one  of  her  grandchildren. 

The  defendants  Lady  Knightley,  the  wife  of  the  defendant  Sir 
C.  Knightley,  Lionel  Charles  Hervey  and  Elizabeth  Hervey, 
who  were  the  only  children  of  Lady  Freemantle  who  survived 
ber,  iDfflsted  that  the  bank  stock  and  fiimiture  became  divisiblCi 
on  their  mother's  death,  amongst  her  children  who  were  then 
living;  and  Lionel  Charles  Hervey,  who  was  the  representative 
of  his  eldest  brother,  claimed  one-fifth  in  hiB  own  right  and  one- 
fifth  in  his  representative  character,  in  the  event  of  the  property 
having  become  divisible,  on  his  mother's  death,  amongst  aU  her 
children. 

Mr.  BaheU  and  Mr.  R  G.  White  for  the  plaintiflB:— A  gift  to 
A.  for  life,  and,  after  his  death,  tp  the  heirs  of  his  body,  gives  A. 
an  estate  taQ  in  realty  and  an  absolute  interest  in  personalty,  un- 
less (which  there  is  not  in  this  will)  there  is  something  in  the 
context  of  the  instrument  that  limits  or  controls  the  le^  signi- 
fication of  the  expression :  "  heirs  of  the  body."  The  words: 
"  but  in  case  my  said  daughter  shall  happen  to  depart  this  life 
without  leaving  any  lawful  issue  living  at  the  taane  of  her  de- 
cease, then  I  give  and  bequeath,  &c.,"  are  merely  words  of  exe- 
cutory gift;  and,  being  such,  they  do  not  control  the 
effect  of  the  antecedent  *worda  Denn  v.  Shenion,{a)  [*879] 
Wright  V.  PewrstmSp)  Li  those  cases  it  was  held  that 
an  estate  tail  was  created  by  the  antecedent  words,  and  that  it 
was  not  affected  by  the  subsequent  executory  gifl;.  The  only 
other  words  in  this  will  which  by  any  possibility  can  be  said  to 
affect  the  construction  of  the  words  in  question,  are :  "  and  fix>m 
and  immediately  after  the  decease  of  my  said  daughter  without 

(«)  Oowp.  410.  .  (&)  1  Eden'B  Rep.  119. 
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issue  as  aforesaid :"  but  those  words  are  mere  words  of  reference : 
they  clearly  refer  to  the  prior  executory  gift,  and  can  have  no 
more  effect  on  the  words :  "  heirs  of  the  body  of  my  said  daugh- 
ter," than  the  words  to  which  Ihey  refer  have.  The  rule  in 
Shelley* 8  Case,  is  not  derived  firom  the  feudal  law,  but  is  merely 
a  rule  of  construction ;  and  there  are  only  three  cases  (and  the 
present  is  not  one  of  them)  in  which  the  effect  of  a  limitation  to 
heirs  of  the  body,  admits  of  being  controlled.  Those  cases  are 
first,  where  words  of  superadded  limitation  are  annexed  to  the 
words,  "  heirs  of  the  body ;"  second,  where  words  are  added 
which  are  descriptive  of  a  mode  of  enjoyment  different  from  that 
which  the  words,  "  heirs  of  the  body,"  would  confer,  if  taken  in 
their  proper,  legal  signification ;  and  third,  where  it  is  manifest, 
from  the  context  of  the  will,  that  those  words  are  used,  not  in 
their  original  and  proper  sense,  but  with  some  secondary  or 
peculiar  meaning.  In  Jesson  v.  Wrightf{a)  Lord  Eldon  said: 
"  The  words,  *  heirs  of  the  body'  will,  indeed,  yield  to  a  clear, 
particular  intent  that  the  estate  should  be  oiily  for  life ;  and  that 
may  be  from  the  effect  of  the  superadded  words,  or  any  expres- 
sions showing  the  particular  intent  of  the  testator ;  but  that  must 

be  clearly  intelligible  and  unequivocal."  And  Lord 
[*880]    *Eedesdale  said:    **The  rule  is  that  technical  words 

shall  have  their  legal  effect,  unless,  from  subsequent  in- 
consistent words,  it  is  very  dear  that  the  testator  meant  other- 
wise." But  is  there  anything  ia  the  context  of  this  will,  to  give 
to  the  words,  "  heirs  of  the  body,"  an  interpretation  different 
from  that  which  they  technically  bear  ? 

The  argument  for  the  plainti£b  was  here  discontinued,  in  con* 
sequence  of  the  Vice-Chancellor's  saying  that  he  thought  the  case 
was  with  them,  and  that  he  wished  to  hear  the  counsel  for  the 
defendants. 

Mr.  Walker  and  Mr.  BomiUy  for  Sir  Frederick  H.  Hervey 
Bathurst :— We  contend  that,  taking  the  whole  of  the  will  toge- 
ther, Sir  P.  Bathurst,  as  bemg  the  person  who  filled  the  character 

(c)  2  Bligh,  1;  flee  pd.  63  and  57. 
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of  heir  of  the  body  of  Lady  Freemantle  at  her  death,  is  entitled 
to  the  absolute  interest  in  this  property. 

Supposing  that  this  has  been  a  devise  of  a  freehold  estate,  and 
the  wiU  had  stopped  at  the  words :  "  heirs  of  the  body  of  my 
said  daughter  lawfully  begotten,"  it  would  have  been  dear  that 
Lady  Freemantle  would  have  taken  an  equitable  estate  for  life, 
with  a  legal  remainder  over  to  the  heirs  of  her  body.  For  it  is 
dear  that  the  trustees  take  such  an  estate  only  as  is  commensu- 
rate with  the  purposes  of  their  trust,  which  was  a  trust  for  the 
separate  use  of  Lady  Freemantle  for  her  life ;  and,  consequently, 
the  l^al  estate  was  not  required  to  remain  and  would  not  re- 
main in  the  trustees,  any  longer  than  during  her  life. 
Doe  V.  Nicholl8{a)  *where  all  the  cases  on  the  subject  are  [*881] 
collected.  The  bequest  to  the  heirs  of  the  body  of  Lady 
Freemantle,  is  a  distinct,  independent,  legal  bequest,  and,  as  such, 
it  does  not  coalesce  with  the  prior,  equitable  life  estate,  but  creates 
a  contingent  remainder  in  the  heir  of  the  body  of  the  equitable 
tenant  for  lifa  In  all  the  subsequent  gifts,  which,  it  is  important 
to  observe,  are  alternative  or  substitutional  gifts,  the  leaseholds 
and  other  property  are  disposed  of  without  any  interposition  of 
trustees. 

Supposing,  however,  that  the  remainder  to  the  heirs  of  the 
body  of  Lady  Freemantle,  was  not  an  equitable  but  a  legal  re- 
mainder, then  we  contend  that  there  is  no  inflexible  rule  of  law 
which  requires,  with  regard  to  personal  estate,  that  the  remainder 
to  the  heirs  of  the  body,  should  coalesce  with  the  previous  estate 
for  life,  so  as  to  ^ve  the  absolute  interest  to  the  tenant  for  life. 
For  the  rule  in  SheUey^s  Case,  though  inflexible  with  respect  to 
real  estate,  yields  to  the  intention,  to  be  collected  firom  the  whole 
of  the  will,  when  the  property  as  to  which  the  question  arises,  is 
personal  estate.  That  rule  has  indeed  been  applied  to  personal 
estate  in  certain  cases ;  but,  in  some  of  those  cases,  the  subject  of 
disposition  was  a  mixed  fund,  composed  partly  of  real  and  partly, 
of  personal  estate,  and  an  intention  was  manifested  that  both 

(a)  1  Bam.  &  Gran.  386w 
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properties  ahould  go  together ;  and  then  the  court  has  said :  "  We 
will  give  effect  to  the  greater  intention  of  the  testator ;  and  as  we 
cannot  give  an  estate  tail  in  personalty,  we  will  give  the  first 
taker  an  absolute  interest.'^  In  other  cases  in  which  the  rule  has 
been  applied,  there  has  been  a  gift  over  on  an  indefinite  £sdluie 
of  issue.  Here,  however,  the  property  in  dispute  is  unmixed 
personalty ;  and  the  limitation  over  is  to  take  eSEocA,  not  after  an 

indefinite  &ilure  of  Lady  Freemantle's  issue,  but  on 
[*882]    fidlure  *of  issue  at  her  decease.    Besides,  nothing  more 

than  an  estate  for  life  is  given  to  her;  and  her  husband 
was  clearly  intended  to  take  nothing  at  all  under  the  will.  That 
intention,  however,  would  be  defeated  by  applying  the  rule  in 
SheUejfa  Oase  ;  for  then  her  husband  would  take  the  whole  of  the 
property ;  and,  in  addition  to  that^  all  the  subsequent  limitations 
would  have  no  effect  whatever. — [The  Vicb-Chanobllob  : — 
What  is  the  sentence  with  which  Lord  Hardwicke  concludes 
his  judgment  in  Oarth  v.  Baldwin  f{a)  ^^  It  is  a  limitation  of 
personal  estate  to  one  for  life  and  the  heirs  of  his  body,  which 
vests  absolutely  whether  so  intended  by  the  testator  or  not"] — 
Lord  Hardwicke  did  not  intend  to  lay  down  the  proposition  so 
broadly ;  for  he  had  said,  just  before,  that  all  the  other  cases  had 
been  upon  particular  distinctions  of  evidence  of  intention ;  and 
that,  in  Hodgeson  v.  Bu>83ey{b)  he  held  the  adding  the  words, 
"executors,  administrators,  and  assigns,"  strong  evidence  of  in- 
tent to  give  a  usufructuary  interest  for  life,  and  to  vest  the  prop- 
erty in  Ihe  heirs  of  the  body.  In  Qarth  v.  BaJdmn,  also,  the 
ftmd  in  dispute  was  a  ftmd  of  realty  and  personalty  combined, 
and  there  was  no  good  executory  limitation  over.  The  intention, 
too,  was  that  the  property  should  go  in  succession,  which,  with 
regard  to  personal  estate,  could  not  be  effected ;  and  there  was  a 
limitation  which  was  intended  to  take  effect  after  an  indefinite 
fiulure  of  issue.  Consequently,  that  case  is  plainly  distinguish- 
able from  the  present  Here  nothing  like  succession  was  con- 
templated. The  subsequent  gifts  are  substitutional  for  the  first; 
and  the  property  is  virtually  given  over  on  the  decease  of  Lady 
Freemantle. 

(a)  2  VeB.  640.  (b)  2  AA.  89. 
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The  testatrix,  herself  lias  told  us  that,  in  her  view, 
[*S88]     *the  words,  "heirs  of  the  body"  and,  "issue,"  mean  the 
same  thing :  and,  if  so,  the  case  is  within  those  in  which 
the  word,  "  issue"  is  used ;  and  then  it  is  quite  clear  that  the  issue 
will  take  after  the  death  of  the  tenant  for  life. 

There  is  an  opinion,  given  by  Mr.  Feame  on  a  case,  which  is 
on  all-fouis  with  the  present ;  except  that  the  language  of  the 
will  now  before  the  court  is  more  favorable  to  the  construction 
which  we  are  contending  for.(a) 

• 
(a)  Mr.  Walker  read  the  case  and  opinion  to  the  court)  firoxn  Feame's  Posthtmioiis 
Wotks,  p.  393.    Thej  were  as  follows : 

Case, 

A.  B.,  poesessed  of  an  estate  for  the  residue  of  a  long  term  of  years,  says,  in  hia 
will:  "I  give  unto  my  cousin  G.  my  leasehold  estate  during  his  life ;  and,  after  his 
decease,  I  give  the  same  to  the  heirs  of  his  body  for  the  residue  of  the  term  that 
shall  be  then  to  come ;  and,  for  want  of  such  issue,  I  give  the  same,  after  the  decease 
of  the  said  C,  unto  D.  £.  and  her  heirs,  for  the  residue  of  the  term."  C.  entered  on 
the  estate,  had  four  sons,  and  died.  His  eldest -son  died  in  the  lifetune  of  C,  leaving 
A  son  him  surviving,  who,  idler  the  death  of  C,  took  possession  of  the  lands  and 
assigned  them  to  H.  and  his  wife. 

Opiftkm. 
Though,  in  general,  a  limitation  of  a  term  to  one  lor  life,  and  afterwards  to  the 
bein  of  his  body,  vests  the  whole  in  the  first  devisee,  when  that  limitation  is  not  at- 
tended with  other  expressions  or  circumstances  to  prevent  such  a  construction ;  yet 
courts  have  generally  attended  to  any  expressions  that  might  warrant  the  oonstruii^ 
the  limitation  as  distinct,  and  make  the  latter  operate  as  words  of  purchase.  See 
ih0<»Be8otBbdge$on  v.  Bussey,  (2  Atk.  89,)  and  Jiead  v.  Sneil,  (2  Atk.  642,)  and  other 
cases.  Now,  in  the  present  case,  the  limitation,  after  the  decease  of  C,  to  the  heirs 
of  his  body,  for  the  residue  of  the  term  that  shall  then  be  to  come,  and  the  limitation 
over  in  de&ult  of  such  issue  to  D.  £.,  after  his  decease,  appear  to  be  sufficient  for 
that  purpose ;  the  former  giving  a  separate  interest  from  that  before  given  to  the 
fiiither,  viz. :  the  residue  of  the  term  after  his  decease,  and,  consequently,  ezcludmg  * 
the  construction  of  that  residue  vesting  in  the  father ;  and  the  latter  importing  that 
the  interest  limited  to  the  heirs  of  his  body,  should  not  vest  till  his  decease,  and 
Bhould  then  vest  in  such  heir;  or,  in  default  of  such,  then  in  D.  K ;  see  the  opinion 
of  Lord  Maodesfield,  and  the  Lords  Commissioners,  on  the  effect  of  similar  words, 
in  the  case  of  Paine  r,  SiroiUm^  cited  by  Lord  Hardwicke,  2  Atk.  647.  I  am,  there- 
fore, of  opinion,  that  the  limitation  to  the  heirs  of  the  body  of  C,  did  not  vest  till  his 
decease,  and  then  vested  in  the  person  who  was  heir  of  his  body,  as  the  person  de- 
scribed ;  for,  though  the  words^  "heirs  of  the  body,"  in  these  cases,  may,  under  par. 
tioular  circumstances  manifesting  such  an  intention,  be  construed  as  deacripiio  per- 
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[*384]  *The  other  authorities  referred  to,  were  the  treatise 
on  executory  devises,  by  the  same  learned  author,  c.  4: 
[*885]  *and  Bafforne  v.  Goodman,{a)  Peacock  v.  Spooner^{b)  Ward 
V.  Bradley,{c)  Webb  v.  Webbed)  BuUerfield  v.  BuUeifidd,{t) 
Theebridge  v.  Kilbume,{g)  Price  v.  Prtcc,(A)  Wrighi  v.  Atky7is,{t)  Tot- 
hiU  V.  PiU,{k)  Bead  v.  SneU,{I)  Lampley  v.  Bhwer^im)  Jaxxibs  v. 
AmyaU^{n)  Knight  v.  Elli$^{o)  TroUer  v.  Oswald,{p)  Ex  park 
Stemej{q)  and  SUmor  v.  Ourwen,{r)  And  the  learned  counsel 
distinguished  such  of  those  cases  as  were  against  them  fix>m 
the  present^  on  one  or  other  of  the  following  grounds,  namely, 
either  that  the  fund  in  dispute  was  a  mixed  fund,  or  the  gift 
over  was  intended  to  take  effect  on  an  indefinite  failure  of  issue, 
or  the  instrument  on  which  the  question  arose  was  made  in 
consideration  of  marriage,  and  therefore  the  construction  of  it 
was  governed  by  a  principle  which  was  not  applicable  to  the 
case  before  the  court 

Mr.  Jfacpherson  and  Mr.  Hall,  for  Sir  C.  and  Lady  Knightley, 

aonOf  applicable  to  an  heir  apparent,  or  to  children,  though  not  answering  the  com- 
plete description  of  heir;  yet  1  have  not  met  with  any  instance  of  that  sort,  wh^e 
there  has  been  no  expression  or  drcomstance  in  the  will  importing  such  an  inten- 
tion ;  here  are  none  that  I  discover.  On  the  contrary,  the  limitation  over  after  his 
decease,  in  de&ult  of  such  issue,  (that  is,  heirs  of  his  body,  to  which  he  refers,)  shows 
that  he  meant  by  "  heirs  of  his  body,"  a  person  or  persons  answering  that  deflcrip- 
tion  at  the  decease  of  0.,  which  entirely  excludes  the  construction  that  Lord  Hard- 
wicke  seemed  to  countenance,  in  the  case  of  Theebridge  v.  KUbume,  (2  VezL  236,) 
that  where,  in  these  cases,  the  words  "  heirs  of  the  body,"  are  taken  as  words  of 
purchase,  it  is  not  necessary  that  the  issue  should  survive  the  first  taker,  so  as,  in 
strictness,  to  be  heir ;  for  here  it  was  necessary ;  because  the  residue  of  the  term 
was  after  his  decease,  to  vest  in  D.  E.,  for  want  of  such  heir;  and,  consequently, 
only  to  vest  in  an  heir  surviving  him,  that  is,  an  heir  of  his  body  in  strictness. 

I  am,  therefore,  of  opinion  that  the  re^due  of  the  term,  on  the  decease  of  C,  be- 
came vested  in  his  grandson  G.,  as  heir  of  his  body. 

(a)  2  Term.  362.  (Q  2  Atk.  642. 

{b)  Ibid.  43.  (m)  3  Atk.  396. 

(c)  Ibid.  22,  23.  (n)  4  Bro.  0.  0.  542 ;  and  1  UisM.  376, 

{d)  1  P.  W.  132.  note;  and  13  Tes.  479. 

(«)  1  Yez.  133.  (o)  2  Bro.  0.  C.  570. 

(0)  2  Yez.  233.  (jp)  1  Cox,  317. 

(h)  Ibid.  234,  dted.  {q)  6  Yes.  156. 

(0  19  Yes.  299.  (r)  Ante,  YoL  Y,  p.  264. 

(ib)  1  Madd.  264. 
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also  contended  that  the  words,  "  heirs  of  the  body,"  must  be 
taken  as  words  of  purchase,  but  must  be  so  construed  as  to  com- 
prehend all  the  issue  of  Lady  Freemantle  as  a  class.  They  cited 
Feame's  Ex.  Dev.,  p.  492,  Lampky  v.  Blower,^  Knight  v. 
EUU,  Theebridge  v.  Kilbume,  ^ChandUss  v.  Price,{a)  [*886] 
Cross  V.  Oro8S,{b)  Brouncher  v,  Bagot^{c)  and  Doe  y, 
MUn.{d) 

Mn  Totkr^  for  the  defendants  Lionel  C.  Henrey  and  Elizabeth 
Hervey,  cited  Roberts  v.  BvxweHf^  Stonor  v.  Ourwen^  and  Qarih 
Y.  Baldvnn. 

Mr.  LiUk  appeared  for  trustees  in  whose  names  the  bank  stock 
was  standing. 

The  Vicb-Chancellor  : — ^The  question  to  be  decided  appears 
to  me,  after  the  decisions  in  Oarih  v.  Baldwin  and  Tfieeimdqe  y. 
KiUnimej  to  be  reasonably  clear. 

I  admit  that^  if  it  were  the  case  of  a  trust  to  be  executed,  and 
it  were  plainly  directed  that  the  first  taker  was  to  take  for  her 
eeparate  use,  and  then  there  were  words  which  directed  that  the 
property  should  be  limited  to  the  heirs  of  her  body,  the  court 
could  not  execute  that  direction  so  as  to  give  a  complete  estate 
tail  to  ike  first  taker ;  because  the  very  expression  of  separate 
use  to  the  first  taker  for  life,  would  imply  that  that  first  taker 
should  not  have  the  legal  estate ;  and  then,  if  there  were  no 
words  to  show  that  the  heirs  of  the  body  were  not  to  take  the 
legal  estate,  it  is  perfectly  manifest  that  the  words,  "  heirs  of  the 
body,"  could  never  be  taken  as  mere  words  of  limitation,  so  as 
to  give  an  estate  tail  to  the  first  taker.  But  the  case  before  me 
is  not  a  case  of  that  kind.  For,  in  my  opinion,  the  whole  legal 
interest  in  the  chattels  real  as  well  as  in  the  chattels  personal, 
vested,  of  necessity,  in  those  persons  who  were  named  the  trus- 
tees— ^that  is,  upon  the  supposition  that  the  executrix  assented  to 
the  legacy. 

(a)  3  Yea.  99.  (d)  4  AdoL  &  EIL  582. 

(P)  Ank,  VoL  Vn,  p.  201.  (e)  1  Atk.  607. 

{c)  1  Mer.  27L 
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[*887]  *I^  however,  counsel  think  that  the  question  is  in- 
volved in  so  much  doubt  that  the  opinion  of  a  court  of 
law  ought  to  be  taken  on  it,  I  am  peifectly  willing  to  send  a 
case  to  a  court  of  law.  At  the  same  time  I  must  say  that  my 
opinion  is  very  clear  upon  the  point,  that  the  whole  legal  interest 
in  the  leaseholds  and  in  the  personal  chattels,  vested  in  those 
persons  who  were  named  as  trustees. 

Then,  for  what  purpose  were  they  trustees  ?  They  were  tros- 
tees  in  trust  to  permit  Mrs,  Hervey  (afterwards  Lady  Freemantle) 
to  take  the  rents  and  profits  of  the  leasehold  estates,  and  the  div- 
idends of  the  bank  stock,  and  the  use  of  aU  the  household  goods, 
&c.,  for  her  life,  for  her  separate  use ;  which  is  but  a  trust  for 
her  during  her  life,  with  this  superadded  modification,  that  the 
husband  shall  not  interfere  with  the  property  during  her  life. 
Then  the  testatrix  goes  on  to  say :  "  And  fix>m  and  inmiediately 
after  the  decease  of  my  said  daughter,  then  I  give  and  bequeath 
the  rents,  issues  and  profits  of  all  my  said  leasehold  estates  and 
interest  of  the  sum  of  8,000Z.  bank  stocky  and  the  use  of  all  my 
household  goods  and  furniture,  unto  and  to  the  xise  of  the  heirs 
of  the  body  of  my  said  daughter  lawfully  begotten  f  which,  in 
effect,  is  a  trust  for  the  heirs  of  the  body  of  the  daughter  lawfully 
begotten.  And  it  is  observable  that,  here,  the  things  which  are 
expressed  to  be  given  in  trust  for  the  heirs  of  the  body  of  the 
daughter,  are  the  things  which  sustain  the  same  description  as 
those  which  the  daughter  was  to  have.  There  is  no  variation  in 
the  phrase ;  there  is  no  introduction  of  the  principal,  as  if  it  were 
contra-distinguished  from  the  interest;  on  which  distinction 
some  of  the  cases  turn.  Then  the  wUl  proceeds :  "But,  in  case 
my  said  daughter  shall  happen  to  depart  this  life  with- 
[*888]  out  leaving  any  lawful  issue  living  *at  the  time  of  her 
decease,"  then  the  property  is  to  go  over ;  on  which 
nothing  particular  turns. 

There  is  nothing  in  this  will,  which,  of  .necessity,  restrains  the 
general  import  of  the  words,  "  heirs  of  the  body."  There  is  no 
mention  of  children.  [1]     If  you  look  at  the  case  of  Paine  v.  Strut- 

[1]  Where  the  contract  shows  that  bj  the  words,  "heirs  of  the  body/'  is  meuit 
children,  thejr  will  be  so  construed.    Lymers  v.  Johnson^  16  Sim.  Br  270. 
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tofn{d)  whielL  is  lelerred  to  in  Bead  y.  SnjeUy  you  will  see  that^ 
though  there  was  a  devise  to  the  testator's  sister  Anne  Paine,  and 
the  heirs  of  her  body  lawftilly  begotten,  the  devise  over  for  want 
of  such  issue  or  heirs,  was  to  the  children  of  the  testator's  sister 
Mary  Stratfcon,  equally  among  them  and  their  heirs  and  assigns 
forever:  and,  if  you  look  at  the  will,  as  stated  at  length  in 
3  Bro.  P.  C.  267,  you  will  find  that  the  words  used  were :  "  sons 
and  daughters  equally."  So  that  there  can  be  no  question  about 
that  case. 

Here  there  are  no  words  of  limitation  superadded;  and,  in  my 
<4»nion,  the  words :  '^  in  case  my  said  daughter  shall  happen  to 
depart  this  life  without  leaving  any  lawful  issue  living  at  the 
time  of  her  decease,"  are  tantamount  to  this,  that  if  there  should 
be  no  heirs  of  her  body  living  at  the  time  of  her  decease,  then 
the  propert7  should  go  over.  So  that,  in  the  first  instance,  if 
ahe  happened  to  have  issue  living  at  her  death,  it  would  be  an 
absolute  interest  in  her;  but  in  case  she  had  no  issue,  that  is,  no 
heirs  of  her  body  living  at  her  death,  the  limitation  over  would 
be  good 

Then  I  find  the  cases  of  Oarth  v.  Baldwin  and  Theebridge  v. 
Kilbume  going  very  nearly  on  all-fours  with  this  case.  In  the 
case  of  Theebridge  v.  Kilbume,  the  trust  was,  after  the 
death  of  the  settler  and  his  wife,  to  *pay  the  whole  [*389] 
profits  of  the  property  to  his  daughter,  Sarah,  during 
her  life,  and,  immediately  from  and  after  her  decease,  to  the  heirs 
of  the  body  of  Sarah  lawfully  begotten,  if  the  term  should  so 
long  endure;  and,  for  de&ult  of  such  issue,  then  to  his  grand- 
daughter, her  executors,  administrators  and  assigns :  and  Lord 
Hardwicke  held,  in  that  case,  that  the  first  taker  took  the  whole 
interest  In  Oarlh  v.  Baldwin^  the  trust  was  to  pay  the  rents 
and  profits  of  the  testator's  real  and  personal  estate  to  Sarah 
Garth  for  her  separate  use  for  life,  and,  after  her  decease,  to  pay 
the  same  to  her  son  Edward  Turner  Garth,  for  life,  and  after- 
wards, to  pay  the  same  to  the  heirs  of  his  body ;  and,  for  want 
of  such  issue,  to  pay  the  same  to  all  and  every  other  son  or  sons 

(0)  t  Atk.  641,  dtod. 
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of  the  body  ef  Sarah  Grarth  begotten  or  to  be  begotten,  and  the 
heirs  of  their  bodies  successively,  the  eldest  to  be  preferred  in 
priority  of  birth ;  and,  for  want  of  such  issue,  in  trust  to  convey 
to  the  persons  named.  There  it  was  held  that  Edward  Turner 
Garth  was  to  take  absolutely. 

It  would  be  endless  to  compare  the  words  of  tins  will,  with 
the  words  in  all  the  other  cases ;  but  I  rest  my  opinion  on  this, 
that,  in  all  the  other  cases  that  have  been  mentioned  (I  believe 
Iq  all  of  them)  it  will  be  found  that  there  are  words  which  dis- 
criminate them  finom  this  case.  Here  there  is  no  reference  to 
children ;  there  is  no  reference  to  sons  or  daughters ;  there  is  no 
gift  of  the  property  to  the  heirs  of  the  body,  by  a  description 
different  from  that  by  which  it  is  given,  in  the  first  instance,  for 
life :  and,  therefore,  my  opinion  is  (and  I  do  not  think  that  any- 
thing will  be  gained  by  a  further  consideration  of  the  case,  be- 
cause all  the  cases  have  been  produced  and  discussed 
[*890]  very  ably)  that  the  ^personal  representatives  of  Lady 
Freemantle,  that  is,  the  platnti£^  are  absolutely  entitled. 

Declare  that,  under  and  by  virtue  of  the  will  of  the  testatrix, 
Lady  Ranelagh,  Lady  Freemantle  became  absolutely  entitled  to 
the  sum  of  8,0007.  bank  stock,  and  the  furniture  in  the  testatrix's 
houses  in  Qrosvenor  street  and  Englefield  Green,  and  that  the 
same  now  belong  to  the  plaintiff. 


Stone  v.  Greening. 

WilL —  Construction. 

1843:  lOthlCaroh. 

Testator  devised  all  his  real  estates  to  trustees ;  as  to  his  freehold  messuage^  farm, 
lands  aQd  hereditaments  in  the  county  of  B.,  in  trust  for  0.  The  testator  had  a 
fiirm  in  that  county,  consisting  of  a  messuage  and  116  acrvss  of  land,  of  which  the 
xnessuage  and  the  greater  part  of  the  land  were  freehold,  and  the  other  parts  lease- 
hold for  long  terms  of  years  at  peppercorn  rents ;  and  they  were  interspersed  with 
and  undistinguishable  from  the  freehold  part,  aad  had  been  demised  therewith,  aa 
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one  fann,  at  one  entire  rent  and  the  testator  had  always  treated  and  dealt  with 
them  as  freehold.  Held,  nevertheless,  that  the  leasehold  parts  were  not  comprised 
in  the  tmst 

Chables  Stone,  by  his  will,  dated  the  17th  of  May,  1839, 
devised  all  his  real  estates,  and  all  his  leasehold  estates,  lands 
and  tenements,  and  all  his  goods,  chattels,  personal  estate  and 
effects  to  trustees,  in  trust,  as  to  his  freehold  messiuige^  farm^  lands 
and  heredilaments  situate  in  the  county  of  Btickingham,  hi^  freehold 
land  at  Felstead  in  Essex,  and  his  freehold  messuages  situate  in 
Map  street,  Sale  street  and  Brick  lane,  Bethnal  Green,  in  trust  to 
receive  the  rents  thereof  and  to  apply  them  for  the  benefit  of  the 
pbdntifib  in  the  manner  therein  mentioned.  He  then  directed 
his  trustees  to  sell  his  freehold  messuage  in  SpitaLfields,  immedi- 
ately after  his  decease,  and  to  stand  possessed  of  the  proceeds, 
and  also  of  his  personal  estate,  in  trust,  thereout,  to  pay 
his  debts  and  legacies ;  and,  as  to  the  residue  thereof,  *and  [*891] 
all  the  rest,  residue  and  remainder  of  all  his  real  and 
personal  estate,  of  what  nature  or  kind  the  same  should  be,  in 
trust  for  his  children  therein  named. 

The  testator  died  in  July,  1841.  At  the  date  of  his  will  and 
at  his  death  he  was  seised  and  possessed  of  a  messuage,  &rm  and 
lands  at  Mursley,  in  Bucks,  containing  116  acres.  The  messuage 
and  ninety-three  acres  three  roods  and  twenty-one  perches  of  the 
land,  were  freehold,  and  the  remaining  twenty-two  acres  and 
nineteen  perches,  were  leasehold ;  part  being  held  for  the  remain- 
der of  a  term  of  1,000  years,  another  paft  for  the  remainder  of 
a  term  of  600  years,  and  the  rest,  for  the  remainder  of  a  term  of 
999  years,  at  peppercorn  rents.  The  term  of  1,000  years  com- 
menced in  the  9th  year  of  Queen  Elizabeth;  but  the  commence- 
ment of  the  other  terms  was  unknown,  the  instruments  creating 
them  having  been  lost ;  and  the  only  title  deeds  relating  to  them 
in  the  testator's  possession,  being  assignments,  the  latest  of  which 
was  the  assignment  to  the  testator,  dated  in  September,  1816. 

By  an  indenture  dated  the  16th  of  November,  1887,  the  testa- 
tor let  the  &rm  to  a  tenant,  for  fourteen  years,  at  an  entire  rent 
of  1502.  per  annum:  Qud  the  rent  and  right  of  re-entry  were  re- 
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served  to,  and  the  covenants  were  made  with  Mm,  his  heirs  and 
assigns, 

A  witness,  who  had  been  the  receiver  of  the  rents  of  the  testa- 
tor's estate  at  Mursley,  for  twenty  years  prior  to  the  testator's 
death,  deposed  that,  on  the  16th  of  November,  1887,  (the  date  of 
the  lease,)  the  116  acres  were  thrown  together  and  held  and  oc- 
cupied as- one  entire  farm,  and  that  there  was  ifot  any  distinction, 

to  the  eye,  between  the  freehold  and  the  leasehold  parts 
[*892]    *which  were  interspersed  and  intermingled  with  each 

other,  so  that  it  was  not  possible  to  distinguish  the  one 
fi*om  the  other :  that  the  testator,  as  far  as  the  witness  knew  or 
believed,  always  treated,  described  and  dealt  with  the  116  acres 
as  being,  altogether,  fireehold :  that,  in  addition  to  the  &rm,  the 
testator,  at  the  date  of  his  will  and  at  his  death,  was  seised  of  a 
fireehold  cottage,  garden  and  part  of  a  dose  at  Mursley,  lel^  on 
lives,  at  lOZ.  a  year ;  and  that,  in  1888,  he  purchased  two  firee- 
hold and  three  leasehold  cottages  there. 

The  cause  was  heard  as  a  short  cause ;  and  the  question  was 
whether  the  words:  "my  fi'eehold  messuage,  farm,  lands  and 
hereditamcDts  situate  in  the  county  of  Buckingham,"  comprised, 
as  the  bill  alleged,  the  leasehold  as  well  as  the  fi'eehold  part  of 
the  testator's  farm  at  Mursley. 

Mr.  Wakefield  and  Mr.  Chandless  for  the  plaintiflGs,  cited  Th&mjh 
son  V.  Lawky^{a)  HoUson  v.  Blackburn,{b)  Day  v.  Tng^{c)  and 
Laney.  Stanhqpe.{d) 

Mr.  Bethdl  and  Mr.  Simons^  and  Mr.  Cooper  and  Mr.  jRudatt 
appeared  for  the  cestui  que  trrjLsts  of  the  testator's  residuary  per- 
sonal estate,  and 

Mr.  Wrighi  and  Mr.  Hoare  for  the  trustees  of  the  wilL     But^ 
The  Vice-Chanoellok,  after  hearing  the  counsel  for  the 

(o)  2  Bos.  A  Pull.  303.  (c)  1  P.  W.  286. 

(J)  1  StyL  k,  Keene,  671.  (d)  6  T.  R.  346. 
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plaintiff  said  that^  as  the  testator  had  property  in  the  county  of 
Buckingham,  to  which  the  words :  "  my  freehold  mes- 
suage,  farm,  lands  and  hereditaments"  *were  correctly     [*893] 
applicable,  he  must  hold  that  the  leasehold  part  of  the 
&nu  was  not  comprised  in  those  words,  but  passed  by  the  resi- 
duary bequest  in  the  will.(flt) 

(a)  See  Arkdl  v.  FUlcher,  ante,  Vol  X,  p.  299;  and  Parker  v.  JfareharU,  5  Mann. 
A  Gtmg,  498,  and  2  Toon,  ft  Ooa  N.  G.  279. 


GbIFFITH  V.  POWNALL. 

AppoitUmenL-^Perpetrnty. — Bemoteness. 

1843:  nth  March. 

A.  had  power  to  appcnnt  a  ftind  amongst  all  the  children  of  B.,  legoUen  and  tohehe' 
ffotiefi,  and  (heir  isgue,  and,  in  default  of  appointment^  the  Aind  was  given  to  the 
children  equally.  B.  had  onlj  six  ohildren,  all  of  whom  were  living  when  the 
power  was  created.  A.  directed  by  his  will  that  (he  share  which  every  child  of  B. 
begotten  or  to  he  begotten,  was  entitled  to  in  de&nlt  of  appointment^  should  be  held 
in  trust  for  that  child  fbr  life,  and,  after  its  death,  for  its  children.  Held,  that  the 
appointment  was  not  void  fbr  remotemssa. 

*Undeb  an  indenture  dated  the  8th  of  November,  1790,  the 
trustees  of  a  sum  of  10,000Z.  four  per  cent,  stock,  were  to  pay  the 
dividends  to  Elizabeth,  the  wife  of  James  Pownall,  for  her  sepa- 
rate use  for  life,  and,  after  her  death,  the  dividends  of  one  moiety 
to  James  Pownall  for  life,  and,  after  the  death  of  the  survivor  of 
them,  the  trustees  were  to  transfer  that  moiety  imto  all  or  any 
one  or  more  of  the  children  of  Mr.  and  Mrs.  Pownall  begotten  or 
to  be  begotten,  or  unto  all  or  any  one  or  more  of  such  children, 
and  all  or  any  of  the  issue  of  all  or  any  of  such  child  or  children, 
at  such  time  or  times^  in  such  shares,  &c.,  as  Edward  Hill  should, 
by  deed  or  will,  appoint ;  and,  in  defeult  of  appointment,  the 
trustees  were  to  transfer  such  moiety  to  all  the  children  of  Mr. 
and  Mrs.  Pownall  begotten  and  to  be  begotten,  equally ;  and, 
after  Mrs.  Pownall's  death,  they  were  to  transfer  the  other  moiety 
in  like  manner. 
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Mr.  and  Mrs.  Pownall  had  fotir  sons  and  two  daugh- 
[*894]    ters  ^living  at  the  date  of  the  indenture;  and  they  never 
had  another  child. 

Edward  Hill,  by  his  will  dated  the  24lh  of  January,  1800, 
after  reciting  the  indenture  of  November,  1790,  and  that  there 
were  six  children  of  Mr.  and  Mrs.  Pownall  then  living,  (whose 
names  he  mentioned,)  appointed  that  the  shares  of  the  10,0001. 
stock,  which  such  of  the  children  of  Mr.  and  Mrs.  Pownall,  he- 
gotten  or  to  be  begotten,  as  were  or  should  be  daughters,  would  be 
entitled  to  in  default  of  appointment,  should  remain  vested  in  the 
trustees,  upon  trust,  as  to  one  moiety  thereof  after  the  decease  of 
Mrs.  Pownall,  and,  as  to  the  other  moiety,  after  the  decease  of 
her  and  her  husband,  to  pay  the  dividends  to  such  of  the  said 
daughter  and  daughters  as  should  have  attamed  twenty-one  or 
be  married,  for  their  separate  use  for  life,  according  to  their  re- 
spective shares  .of  the  capital ;  and  that^  aftier  their  deaths,  the 
trustees  should  transfer  their  shares  of  the  capital  unto  and  equally 
between  and  among  all  their  children  respectively. 

One  question  in  the  cause  was  whether  the  appointment  to  the 
children  of  the  daughters  of  Mr.  and  Mrs.  Pownall  b^otten  or  to 
be  begotten,  was  not  void  for  remoteness.  That  question  was  ar- 
gued by  the  counsel  for  the  children  of  Mrs.  Fourdrinier,  (who 
was  one  of  Mr.  and  Mrs.  Pownall's  children,)  and  by  the  counsel 
for  Mrs.  Fourdrinier. 

Mr.  Walker  and  Mr.  James  Parker  for  the  children^  said  that, 
so  far  as  their  clients  were  concerned,  the  appointment  was  not 
too  remote ;  for  their  mother  was  living  at  the  date  of  the  deed 

creating  the  power,  and,  therefore,  the  appointment 
[*895]     would  have  been  valid,  if  it  had  been  ^inserted  in  that 

deed.  JRoudedge  v.  Dorril(a)  and  Arnold  v.  Oongreve.iJ)) 
In  the  latter  case,  a  testatrix  having  bequeathed  a  sum  of  stock 
to  her  son  for  life,  and,  at  his  death,  one-half  of  it  to  his  eldest 
son  living  at  her  death,  and  the  other  half  to  his  other  children; 

(a)  2  Vea.  Jun.  361  (&)  i  Boas,  ft  MjL  209. 
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and  having  bequeathed  another  sum  of  stock  to  her  two  daugh- 
ters, for  their  lives,  and,  after  their  deaths,  to  their  children,  di- 
rected, by  a  codicil,  that  the  shares  of  her  grandchildren  should 
be  settled  on  them  for  their  lives,  and  afterwards  revert  to  their 
children :  and  Sir  John  Leach,  M.  E.,  held  that  one-half  of  the 
fund  being  given  to  the  eldest  son  of  the  testatrix's  son  living  at 
her  death,  a  life  interest  might  be  well  lunited  to  him,  with  re- 
mainder to  his  unborn  children ;  that  the  will  gave  that  sum 
absolutely  to  such  eldest  son ;  but  that  the  codicil  ought  to  be 
read  reddendo  singula  singulis  ;  and  that,  as  applied  to  that  be- 
quest, it  amounted  to  a  direction  that  the  eldest  son  should  enjoy 
the  interest  of  one-half  of  the  fund  during  his  life,  and  that,  at 
his  death,  the  capital  should  go  to  his  children ;  and  that  those 
limitations  were  within  the  rule  of  law :  but  that  the  limitations 
to  the  children  of  the  other  grandchildren,  were  too  remote ;  for 
the  other  grandchildren  were  not  required  to  be  living  at  the 
testatrix's  death. 

Mr.  Walker  and  Mr.  Parker  added  that,  in  the  present  case 
also,  the  will  ought  to  be  read  reddendo  singula  singulis  ;  and  that 
there  could  be  no  doubt  that  the  appointment  would  have  been 
good  so  far  as  Mrs.  Fourdrinier's  children  were  concerned,  if  the 
testator  had  named  their  mother  in  the  operative  part  of  his  will ; 
and  that  he  had  done  so,  in  substance ;  for,  in  the  re- 
citing *part,  he  had  mentioned  the  names  of  the  six  chil-  [*896] 
dren  of  Mr.  and  Mrs.  PownaU  who  were  living  at  the 
date  of  the  deed  creating  the  power ;  and  Mr.  and  Mrs.  Pownall 
never  had  any  other  child. 

Mr.  Bloocam  and  Mr.  F.  J.  HaU  for  Mrs.  Fourdrinier,  contended 
that  the  appointment  was  too  remote,  as  it  was  made  in  favor  of 
the  children  of  the  daughters  of  Mr.  and  Mrs.  Pownall  begotten 
and  to  be  begotten^  as  constituting  one  entire  class. 

Mr.  Purvis,  Mr.  Wood,  Mr.  Bagshau)e,  Mr.  WiUcock,  Mr.  Thmple, 
Mr.  Bacon,  Mr.  Toller  and  Mr.  Cbok,  appeared  for  other  parties 
to  the  suit. 

The  Vics-Ohanobllob  : — ^The  power  was  good  in  its  crear 
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tion ;  for  though  some  of  the  objects  of  it  may  Irave  been  beyond 
the  limit  which  the  law  prescribes,  it  was  a  power  of  selection, 
and  the  donee  might  have  selected  such  of  the  objects  as  were 
within  the  prescribed  limit 

Upon  the  law  applicable  to  the  question  that  has  been  discussed 
in  this  case,  there  can  be  no  doubt;  the  matter  to  be  considered 
is,  what  is  the  effect  of  the  language  which  the  testator  has 
used. 

I  admit  that  if  a  person  having  a  power  over  a  fund,  appoints 
ity  in  bulk,  amongst  a  set  of  persons  collectively^  some  of  whom 
are  within  the  rule  of  law  as  to  perpetuity,  but  the  rest  of  them 
are  not,  the  appointment  is  void  in  toio :  and,  that  being  so,  the 
question  is  whether  the  appointment  which  the  testator  in  this 
case  has  made,  is  an  appointment  of  that  description.  In  order 
to  determine  that  question,  we  must,  as  I  said  before, 
[*897]  *have  regard  to  the  language  which  the  testator  has 
used. 

He  recites,  first,  the  deed  of  November,  1790 ;  next,  that  there 
were  six  children  of  Mr.  and  Mrs.  Pownall  then  living,  and  he 
mentions  their  names :  then,  after  reciting  some  other  matters 
which  it  is  not  necessary  to  notice,  he  directs  that  the  share  and 
shares  which  such  of  the  children  of  Mr.  and  Mrs.  Pownall,  be- 
gotten or  to  be  begotten,  as  was,  were  or  should  be  a  daughter 
or  daughters,  would  be  entitled  to,  in  default  of  any  appointment 
to  be  made  by  or  in  pursuance  of  the  power,  of  and  in  the  10,000/., 
4L  per  cent,  annuities,  or  the  securities  or  funds  whereupon  the 
money  to  arise  by  the  sale  thereof  should  be  invested,  should  re- 
main invested  in  the  names  of  the  then  existing  trustees  and  the 
survivors  and  survivor  of  them,  and  the  executors,  &c.,  of  such 
survivor,  or  other  the  trustees  or  trustee  thereof  for  the  time 
being,  upon  trust,  as  to  one  moiety  thereof  from  and  after  the 
decease  of  Mrs.  Pownall,  and,  as  to  the  other  moiety  thereof 
from  and  after  the  decease  of  the  survivor  of  her  and  her  hus* 
band,  to  pay  the  dividends  and  yearly  proceeds  thereof  into  the 
proper  hands  of  such  of  the  said  daughter  and  daAzghters  respect- 
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ively  Bs  should  have  attained  tlie  age  of  twentj^one  years  or  be 
married,  for  and  during  the  term  of  the  lives  or  life  of  such 
daughter  or  daughteiB  respectively,  according  to  her  part  or  share, 
or  their  respective  parts  or  shares  of  the  ^me  annuities  or  the 
securities  or  funds  whereupon  the  same  should  be  invested,  to 
and  for  her  and  their  own  sole  and  separate  use,  exempt  from 
the  power,  disposition,  debts  and  engagements  of  any  and  every 
husband  with  whom  she  and  they  respectively  might  have  inter- 
married or  should  intermarry ;  and,  from  and  after  the 
decease  and  respective  deceases  of  such  ^daughter  and  [*398] 
daughters,  upon  further  trust  that  the  said  trustees  or 
trustee  for  the  time  being  should  transfer  and  pay  ^ie  tfAare  anc?  ^^9169 
of  each  and  every  of  the  said  daughters  so  dying,  of  and  in  the  said 
lOjOOOi  4t  per  cent,  annuities,  or  the  securities  or  funds  where- 
upon same  should  be  invested,  tmto  and  equally  between  and 
amongst  all  the  lawful  children  of  such  daughter  or  daughters 
respectively,  equally  to  be  divided  between  or  amongst  them  (if 
more  than  one)  share  and  share  alike,  and,  if  only  one  child,  then 
to  such  only  child,  such  children  or  child  to  take  per  stirpes  and 
not  jper  capita,  and  no  children  or  child  of  one  daughter,  to  take 
or  be  entitled  to  the  share  or  any  pari  of  the  share  of  another  daugh- 
ter ^  hat  only  the  share  and  respective  shares  of  his,  her  or  their  mother 
or  respective  mothers. 

The  testator  next  provides  for  the  survivorship  and  accruer  of 
the  shares  of  the  children  who  should  die  under  twenty-one  and 
unmarried ;  and  then  directs,  so  far  as  the  rules  of  law  and  equity 
will  permit,  that,  in  case  any  such  daughter  or  daughters  of  Mr. 
and  Mrs.  Pownall  shall  die  without  having  had  any  child,  or 
having  had  such  children  or  such  only  child,  all  such  children 
or  such  only  child  shall  die  under  twenty  •one  and  unmarried, 
the  trustees  shall  stand  possessed  of  the  share  and  shares  of  each 
such  daughter  not  having  had  any  such  child,  or  whose  children 
or  only  child  shall  so  die,  upon  such  trusts  and  for  such  intents 
and  purposes  as  the  same  would  have  been  subject  to,  under  the 
deed  of  November,  1790,  if  he  had  not  made  any  appointment 
by  virtue  of  the  power  thereby  reserved. 
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Now  it  is  manifest,  from  the  language  which  the  testator  has 
here  used,  that  he  does  not  appoint  the  bulk  of  the  fond ; 
£*399]  but  merely  directs  how  the  share  o/^each  daughter  shall 
go  after  her  death.  K  there  had  been  a  seventh  or  an 
eighth  daughter,  the  appointment  would  have  been  bad  as  to 
their  children.  But,  nevertheless,  the  appointment,  as  to  Mrs. 
Fourdrinier's  share,  would  have  been  good ;  for  the  partial  inva- 
lidity  of  the  appointment  with  regard  to  the  shares  of  h«r  younger 
sisters,  could  not  affect,  in  the  slightest  degree,  the  validity  of  the 
appointment  of  her  share. 

Declare  that,  under  the  will  of  Edward  Hill,  the  testator  in 
the  pleadings  named,  the  share  of  Harriot  Fourdrinier,  the  wife 
of  Sealy  Fourdrinier,  in  the  pleading  respectively  named,  of  and 
in  the  10,000i  4Z.  per  cent,  annuities  mentioned  in  the  indenture 
of  the  8th  of  November,  1790,  was  well  appointed  in  j&vor  of 
her  and  her  children. 


Stillwell  v.  Blair. 

Practice. — Trifant —  Ouardian. 

1843:  29thMaiYai. 

Guardian  ad  UUm^  appointed  to  infanta,  under  special  dicomstances,  without  a  ooib* 
mission  or  their  appearing  in  court 

In  this  sxiit  there  were  twenty  infimt  defendants,  the  children 
of  the  five  daughters  of  the  testator  in  the  cause ;  and  four  of 
them,  who  were  the  children  of  one  of  the  daughters  who  was 
dead,  were  out  of  the  jurisdiction.  The  four  surviving  daugh- 
ters were  the  plaintiflfe  in  the  suit. 

On  two  of  the  in&nts,  who  resided  within  twenty  miles  of 
London,  appearing  in  court  for  the  purpose  of  having  a  guardian 
od  litem  assigned  to  them, 

Mr.  Torriam  stated  that  the  rest  of  the  infante  who  were  with- 
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in  the  jurisdiction,  resided  in  different  counties,  more 
than  fifty  miles  distant  fix)m  London ;  and,  on  ^account  [*400] 
of  the  expenses  which  would  he  occasioned  by  issuing 
commissions  for  the  appointment  of  guardians  to  them,  he  applied 
to  the  court  to  appoint  the  person  who  was  assigned  as  guardian 
to  the  two,  guardian  also  to  the  others  who  were  within  the  ju- 
risdiction, their  interests  being  identical ;  and  that  another  per- 
son might  be  appointed  guardian  to  the  four  who  were  out  of 
the  jurisdiction. 

The  Vick^hanoellor  asked  whether  Mr.  Torriano  had  an 
affidavit  that  the  non-appearing  infents  who  were  within  the  ju- 
risdiction were  alive ;  and,  on  being  answered  in  the  affirmative, 
made  the  order.(a) 

(a)  See  1  Smith's  Pnc.  366  and  357,  3d  edit 


Bond  v.  Roberts.(6) 
Infant. — OontempL 


1843:  29th  March. 

A  haJbau  wrpua  issued  to  bring  up  the  body  of  a  ward  of  court  who  had  been  taken 

in  execution  in  an  action  by  a  tradesman,  for  necessaries,  and  the  tradesman  was 

ordered  to  attend  at  the  bar  of  the  court  at  the  same  time. 

A  YOUNG  gentleman,  a  ward  of  court,  had  been  taken  in  exe- 
cution in  an  action  for  the  amount  of  a  tradesman's  bill  for  goods 
sold  and  delivered  (which  were  considered  to  be  necessaries,) 
and  was  confined  in  Whitecross  street  prison. 

The  Vice-Chancellob,  on  the  application  of  Mr.  Wakefield, 
ordered  a  habeas  corpus  to  be  issued  to  the  sheriff  of  Middlesex 
to  bring  up  the  body  of  the  ward,  and  the  tradesman  to  attend 
at  the  bar  of  the  court,  at  the  same  time. 

(«)J 
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[*401]  <^LAKKE  V.  BUTLKR.(a) 

WiU. — ChristrucUonl 

1843:  3l8t  March. 

Testator  bequeathed  hlB  residue  to  trasteea,  in  trust  for  J.  T^  Ibr  Ufe,  and,  after  her 
death,  for  her  children:  but  in. case  J.  F.  should  sonriYe  her  mother,  and  die  with- 
out haying  had  lawful  issue,  then  in  trust  for  the  brothers  and  sisters  of  J.  C. 
But  in  case  J.  F.  should  die  in  the  Ufeiime  of  Tier  moOier  toUhout  lawfid  iaaue,  then 
the  testator  directed  the  trustees  to  retain,  out  of  the  residue,  sufficient  to  produce 
1602.  a  year,  and  to  pay  the  annual  produce  to  the  mother  for  life ;  and,  after  her 
decease,  he  gave  the  principal  aoiohe  retained  io  the  person  ar  persons  who  wonid 
he  entitled  thereto  in  case  J.  F,  Jiod  survived  her  mother  and  died  loithout  kaefid 
issue,  J.  F.  died  without  issue  in  her  mother's  lifetime :  Held,  that  the  whole  of 
the  residue,  except  the  ftmd  for  paying  the  annuity,  was  undisposed  of 

John  Clarke,  by  his  will  dated  the  81st  of  October,  1812, 
gave  6,000t  which  he  then  had  in  the  navy  five  per  cents.,  to 
Caroline  Jane  Fountain,  for  her  own  absolute  use  and  disposal : 
and,  after  giving  several  other  legacies,  he  gave  all  his  plate,  linen, 
china  ware,  pictures,  live  and  dead  stock,  and  all  the  rest  and  resi- 
due of  his  goods,  chattels  and  personal  estate  whatsoever  and 
wheresoever  and  not  thereinbefore  by  him  disposed  o^  to  Caroline 
Jane  Fountain,  to  and  for  her  own  absolute  use  and  disposal 

.  The  testator,  by  a  codicil  dated  the  29th  of  March,  1813,  re- 
voked the  bequest  of  the  residue  and  of  the  6,000?.,  navy  five 
per  cents,  to  Caroline  Jane  Fountain,  and,  in  lieu  thereof,  gave 
her  1,000?.  sterling;  and  he  gave  the  residue  of  his  personal  es- 
tate and  the  6^000?.  stock  to  his  executors,  in  trust  to  invest  such 
residue  in  the  purchase  of  other  stock,  and  to  receive  the  divi- 
dends thereof  and  of  the  navy  five  per  cents.,  and  to  pay  the 
same  to  Caroline  Jane  Fountain  for  life ;  and,  after  her  decease, 
in  case  she  should  have  any  lawful  issue,  to  pay  the  principal  of 
the  6,000?.  stock,  and  the  said  other  stock  so  to  be  purchased  as 
aforesaid,  to  all  and  every  the  child  and  children  of  Caroline 
Jane  Fountain,  equally  on  their  attaining  twenty-one ;  and  in 

(a)  IG  Sim.  28a 
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Ill         .-----■  ,    '  ■ .    -.  ■         ■■    ■ 

Cfuse  &he  should  survive  her  mother^  Elizabeth  FountaiUy 
Q/nd  die  *wiihout  having  had  lawful  issue j  then  to  assign  [*402] 
the  principal  of  the  whole  of  the  said  stock  to  the  bro- 
thers and  sisters  of  his  godson,  John  Clarke,  who  might  be  liv- 
ing at  his  decease :  but  in  case  Caroline  Jane  Fountain  should 
happen  to  die  in  the  lifetime  of  her  mother  without  lawful  issue,  then 
he  directed  his  trustees  and  executors  to  retain  so  much  of  the  said 
stock  as  should  he  sufficient  to  produce  an  annual  income  of  150Z.  a 
pear  J  and  to  pay  over  such  annual  produce  to  Elizabeth  Foun- 
tain for  life ;  and,  after  her  decease,  he  gave  the  principal  of  the 
said  stock  to  be  retained  by  his  trustees  and  executors  for  (he  purpose 
last  aforesaid,  lo  the  person  or  persons  who  would  be  entitled  thereto 
m  case  Caroline  Jane  FomUain  had  survived  her  mother  and  died 
fvMcut  lawful  issue. 

Tbtd  testatcfr  died  in  April,  1814.  Caroline  Jane  Fountain 
died  a  spinster  in  April,  1830.  Elizabeth  Fountain,  her  mother^ 
died  in  April,  1841. 

The  questicHi  was  whether  the  brothers  and  sisters  of  the  tes- 
tator's godson,  John  Clarke,  who  were  Uving  at  his  decease^ 
were  entitled  to  the  whole  of  the  testator's  property  out  of  which 
the  ftmd  to  answer  the  annuity  of  1602.  was  directed  to  be  re- 
tained, or  to  that  ftmd  only. 

Mr.  BetheO,  Mr.  Anderdon,  Mr.  Lomt,  Mr.  WiUcock,  Mr.  Qdvert^ 
«nd  Mr.  Addis  for  the  brothers  and  sisters  of  the  testator's  god* 
s(»),  Jolm  Clarke,  and  parties  who  claimed  under  them ;  said 
that  the  question  arose  with  respect  to  a  residue,  and  that  it  was 
an  invariable  rule  in  construing  a  testamentary  instrument,  to 
prevent,  if  possible,  an  intestacy ;  and,  with  that  view,  the  word 
"  and,"  in  the  first  gift  over  in  the  codicil,  ought  to  be 
read,  ^'  or,"  so  as  to  make  that  gift  take  effect  in  ^he    [^408] 
event  of  Caroline  Jane  Fountain,  dying  either  in  the 
lifetime  of  her  mother,  or  without  issue :  that  it  was  evident  that 
the  testator  considered  that  the  brothers  and  sisters  of  his  godson, 
would  be  entitled  to  the  whole  of  his  residue  under  the  first  gift 
to  them,  and  that  his  intention,  in  nmking  the  subsequent  part 
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of  his  codicil,  was  to  secure  an  anniiily  to  Elizabeth  Fountain, 
in  case  her  daughter  should  die  without  issue  in  her  lifetime; 
and  it  would  be  most  unreasonable  to  say  that  he  meant  to  in- 
terfere, in  the  slightest  degree,  with  the  ultimate  disposition  of 
his  property  which  he  had  previously  made,  further  than  might 
be  requisite  to  eflfectuate  that  intention.  East  v.  Cook;{a)  Pear- 
sail  V.  Simpson  ;{b)  Mackinnon  v.  SetvelL{c) 

Mr.  CampbeU  and  Mr.  Caoh  appeared  for  the  testator's  next  of 
kin ;  but. 

The  Vioe-Ohancellob,  without  hearing  them,  said: — ^My 
opinion  is  that  the  brothers  and  sisters  of  the  testator's  godson, 
John  Clarke,  are  not  entitled  to  the  residue  of  the  testator's  es- 
tate ;  for,  in  the  event  which  has  happened,  of  Caroline  Jane 
Fountain,  dying  in  the  lifetime  of  her  mother,  there  is  a  total  ab- 
sence of  gift  in  their  favor. 

In  one  event,  namely,  in  case  Caroline  Jane  Fountain  should 
survive  her  mother  and  die  without  having  had  lawfol  issue,  the 
testator  gives  the  whole  of  the  residue  to  the  brothers  and  sisters 
of  his  godson :  but,  in  the  other  event,  that  is,  in  case 
[*404]  Caroline  Jane  Fountain  should  die  *iii  the  lifetime  of 
her  mother  without  issue,  he  gives  them  part  of  the 
property  only,  and  is  silent  as  to  the  remainder.  The  conse- 
quence is  that  the  residue,  after  setting  apart  a  sufficient  part  of 
it  to  provide  for  the  payment  of  the  annuity  given  to  Elizabeth 
Fountain,  is  undisposed  o^  and  the  testator's  next  of  kin  are  en- 
titled to  it. 

ifl)  2  Vez.  30.  (c)  AfOA,  Vol  V,  p.  78. 

.©  16  Ves.  23. 


CASES  IN  CHANCEBY.  404 

1843. — ^Vaaghan  v.  Back. 


Vaughak  V.  BuoK.(a) 
Husband  and  Wifi. — Settlement, 

1843:  22d  April 

A  married  woman,  havSng  a  life  interest  in  a  fund,  was  living  with  and  was  main- 
tained by  her  husband,  but  out  of  her  own  income,  and  in  a  manner  very  inade- 
quate to  it ;  and  he  was  in  very  embarrassed  circumstances,  and  had  no  means  of 
sapport  except  his  wife's  income.  The  court  nevertheless  refused  to  order  a  por^ 
tk>n  of  it  to  be  settled  to  her  separate  use. 

This  was  a  suit  for  the  administration  of  a  testator's  estate. 

A  petition  and  a  cross  petition  were  presented  in  the  suit ;  one 
by  the  defendant,  William  James  Buck,  praying  that  the  income 
of  the  testator's  residuary  estate  to  which  his  wife  was  entitled 
for  life,  under  the  will  of  her  former  husband,  (by  whom  she  had 
children,)  might  be  paid  to  the  petitioner ;  and  the  other,  by  the 
defendant  Mrs,  Buck,  praying  that  a  portion  of  the  income  and 
of  the  arrears  of  it  (which  had  been  paid  into  court  under  the 
decree)  might  be  settled  to  her  separate  use. 

Mrs.  Buck's  petition  was  grounded  on  her  husband's  having 
ill  treated  her  and  maintained  her  in  a  manner  very  inadequate 
to  her  fortune ;  on  his  being  greatiy  in  debt,  having  no  property 
of  his  own,  and  having  had  his  household  furniture  lately  sold 
under  an  execution ;  and  on  her  belief  that,  if  the  income  and 
arrears  were  paid  to  him,  it  would  be  wasted  and  she  and  her 
children  left  destitute. 

*Mr.  Stuart  and  Mr.  Bogera  for  William  James  Bu<^     [*405] 

Mr.  BetheU  and  Mr.  BoU,  for  Mrs.  Buck,  cited  BaU  v.  M&nt- 
ffomert/,{b)  Bereajbrd  v.  nob$on,{c)  and  Jacobs  v.  AmyaU.{d) 

(a)  Ex  rekUione. 

(h)  4  Bro.  0.  0.  339. 

(e)  1  Madd.  362. 

(cQ  n)]d.  376^  note;  4  Bra  C.  C  642.    Eer  the  judgment,  see  13  Yes.  479,  ziota 
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The  Vicb-Chancellor  : — ^I  have  no  right  to  interfere  in  this 
case,  with  the  right  of  the  husband  to  receive  his  wife's  incoma 
They  are  living  together,  and  he  is  maintaining  her  as  well  as  he 
can.  Therefore,  I  shall  dismiss  her  petition  and  make  an  order 
according  to  the  prayer  of  her  husband's  petition.  [1] 

(a)  The  above  case  is  reported,  on  appeal  fiom  the  decree  at  tiie  hearingi  in 
1  PhillipB'  Bep.  76.  Sabsequently  the  husband  deserted  his  wife  and  became  bank- 
rapt,  haying  possessed  himself  of  2,0001  to  which  the  wife  was  absolutely  entiltod. 
The  Vioe-Ohancellor  ordered  two-thirds  of  the  difidends  to  be  pud  to  the  wife,  and 
one-thiid  to  the  husband's  aaaigneee.     VoMghan  v.  Buek^  1  Sim.  N.  8.  284. 


[*406]  *BUCKLAND  v.  POCKNKLL. 

Vendor  and  Purchaser. — Lien. 

1843:  26th  April  and  4th  June. 

A.  agreed  to  sell  an  estate  to  B.  for  an  annuity,  and  K  was  to  pay  off  a  mortgage  to 
which  the  estate  was  subject  Accordingly  B.  executed  a  deed,  by  ^vriiich  be 
granted  the  annuity  to  A.  and  coyenanted  to  pay  it;  and,  by  a  conyeyanoe  of 
eyen  date,  but  executed  after  the  annuity  deed,  after  reciting  the  agreement  and 
the  annuity  deed,  A.  and  the  mortgagee,  in  pursuance  of  the  agreement,  and  m 
ocmsidercUion  of  the  anrntUy  Jumng  hem  so  granted  aa  aforeaaid,  and  of  the  pay* 
ment  of  the  mortgage  money,  oonyoyed  the  estate  to  B.  The  annuity  afterwards 
became  in  arrear:  Held,  that  A.  had  no  lien  on  the  estate  for  the  annuity. 

In  March,  1833,  Edward  Sawyer,  being  seised  in  fee  of  an  es- 
tate in  Surrey,  subject  to  a  mortgage  to  Thomas  Hammond, 
agreed  to  sell  it  to  W.  Pocknell,  subject  to  the  mortgage,  in  ochi- 
sideration  of  an  annuity  of  2001,  to  be  paid  by  Pocknell  to  E. 
Sawyer,  for  his  life,  and  of  an  annuity  of  92Z.,  to  be  paid,  after 
Edward  Sawyer's  death,  to  his  son,  Joshua  Sawyer,  in  case  he 
should  survive  his  £stther :  and  it  was  further  agreed  that  Pock- 
nell should  pay  off  the  mortgage. 

The  agreement  was  parried  into  effect  by  the  following  deeda. 

By  an  indenture  dated  the  17ih  of  July^  1888,  and  made  be- 
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tween  Pocknell,  of  the  first  part,  E.  Sawyer,  of  the  second  part, 
and  Joshua  Sawyer  of  the  third  part,  after  reciting  the  agreement, 
and  the  payment,  by  Pocknell  to  E.  Sawyer,  of  the  first  quar- 
terly payment  of  the  annuity  of  2001,  which  became  due  on 
Midsummer  day  then  last ;  and  that,  by  indentures  of  lease  and 
release,  the  release  bearing  even  date  with  and  intended  to  be 
executed  immediately  after  the  execution  of  the  indenture  now 
in  statement,  and  to  be  made  between  E.  Sawyer,  of  the  first 
part,  Hammond,  of  the  second  part,  Pocknell,  of  the  third  part, 
and  H.  J.  Turner,  of  the  fourth  part,  the  estate  would  be  con- 
veyed and  assured  by  Edward  Sawyer  and  Hammond 
to  Pocknell,  *his  heirs,  appointees  and  assigns :  it  was  [*407] 
witnessed  that,  in  pursuance  and  part  performance  of 
the  contract,  and  in  consideration  of  the  premises  and  of  the  con- 
veyance of  the  estate  to  Pocknell,  Pocknell  granted  to  Edward 
Sawyer  an  annuity  of  200?.  for  his  life :  and  in  further  pursu- 
ance and  performance  of  the  contract,  and  for  the  considerations 
aforesaid,  Ppcknell  granted  an  annuity  of  92?.  to  Joshua  Sawyer 
for  his  life,  in  the  event  of  his  surviving  Edward  Sawyer :  and 
Pocknell,  for  himself,  his  heirs,  executors  and  administrators, 
covenanted  with  Edward  and  Joshua  Sawyer,  and  each  of  them, 
and  their  respective  executors  and  administrators,  to  pay  to  Ed- 
ward Sawyer,  the  annuity  of  200?.,  and  to  Joshua  Sawyer,  the 
annuity  of  92?.,  in  the  event  before  mentioned. 

By  indentures  of  lease  and  release,  of  the  16th  and  17th  of 
July,  1888,  being  the  indentures  referred  to  in  the  foregoing  deed, 
after  reciting  the  conveyance  of  the  estate  to  E.  Sawyer,  dated  in 
Jtme,  1823,  the  mortgage  of  it  to  Hammond,  and  the  agreement 
with  Pocknell ;  and  that  Pocknell,  in  pursuance  and  performance 
of  that  agreement,  had,  by  an  indenture  of  even  date,  granted  the 
annuities  as  before  mentioned ;  and  that  Pocknell,  being  pre- 
pared to  pay  off  the  mortgage,  had  requested  E.  Sawyer  and 
Hammond  to  convey  the  estate  to  the  uses  and  upon  the  trusts 
thereinafter  expressed:  It  was  witnessed  that,  in  further  pursu- 
ance and  performance  of  the  agreement,  and  in  consideration  of 
the  premises  and  of  the  several  annuities  of  200?.  and  92?.  having 
been  so  granted  by  Pocknell  as  thereinbefore  recited,  and  in  con- 
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sideration  of  the  payment  thereinafter  mentioned  to  be  made  by 
PockneU  to  Hammond,  in  discharge  of  the  mortgage ;  E.  Sawyer 

and  Hammond  conveyed  the  estate  to  PockneU  and 
[*408]    *to  Turner,  his  trustee,  in  the  usual  manner  to  bar 

dower. 

Edward  Sawyer  died  some  time  before  the  10th  of  June,  1840. 
On  that  day,  Joshua  Sawyer  assigned  his  annuity  to  T.  Buckland ; 
and  the  annuity  having  afterwards  become  in  arrear,  the  biU  was 
filed  by  Buckland  and  Joshua  Sawyer  against  PockneU  and  two 
other  persons  named  Brady  and  Perks,  (who  had  acquired  an  in- 
terest in  the  estate  through  him,)  claiming,  in  effect,  to  have  a 
Uen  on  the  estate  for  the  annuity,  and  seeking  to  have  the  arreaiB 
of  it  raised  and  paid  out  of  the  estate. 

Brady  and  Perks  put  in  a  general  demurrer  for  want  of  equity. 

Mr.  Stuart  and  Mr,  Chapman  Barber^  in  support  of  the  demur- 
rer, said  that  neither  Joshua  Sawyer  nor  any  person  claiming 
through  or  under  him,  could,  by  any  possibility,  have  a  Uen  on 
on  the  estate ;  for  he  was  not  the  vendor  of  it,  nor  had  he  ever 
any  interest  in  it :  that  the  grant  of  the  annuities  did  not  make 
them  issuable  out  o^  or  charge  them  in  any  manner  upon  the  es- 
tate, but  was  a  mere  personal  contract,  by  PockneU,  to  pay  the 
annuities. — [The  Vice-Chancellob  : — ^It  is  a  covenant  with  Ed- 
ward and  Joshua  Sawyer,  to  pay  one  annuity  to  one  of  them, 
and  the  other  annuity  to  the  other  of  them,] — Joshua  Sawyer 
was  not  even  a  party  to  the  conveyance  to  PocknelL  Clarke  v. 
Boyle.{a) 

Mr.  Beihell  and  Mr.  BiUcm  in  support  of  the  biU :— The 
[*409]  case  of  Clarke  v.  Royh  is  plainly  distinguishable  *firom 
the  present.  The  question  there  arose  not  with  respect 
to  the  annuity,  but  with  respect  to  the  8,000Z.  The  payment  of 
that  sum  was  dependent  on  the  happening  of  a  contingent  event, 
and,  therefore,  there  could  be  no  Uen  for  it.  If  I  seU  my  estate 
for  a  contingent  payment,  I  am  content  to  part  with  it,  expecting 

(a)  Ante,  Vol  IH,  p.  489. 
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the  happening  of  the  contingency.  The  right  to  purchase  money 
is,  in  general  cases,  immediate :  an  obligation  which  is  to  be  cre- 
ated on  the  happening  of  a  fortuitons  event,  cannot  create  any  lien. 
There  is  another  important  distinction  between  this  case  and 
O^larke  y,  Boyle,  It  appears,  from  the  articles  of  agreement,  that 
E.  Sawyer  contracted  to  sell  the  estate  in  consideration  of  the  cm- 
nuiiiea ;  but,  in  Clarke  v.  Boyle,  the  consideration  was  the  cove- 
nanis  to  pay  the  annuity  and  the  8,000Z. ;  consequently,  when  the 
vendor  had  gotten  the  covenants,  he  had  received  the  considera- 
tion. Although  the  conveyance  to  Pocknell  recites  that  the  es- 
tate was  sold  to  him  in  consideration  of  the  annuities,  it  does  not 
mention  that  the  annuities  were  secured  in  the  manner  in  which 
they  have  been  secured.  Therefore,  the  conveyance  annexes  the 
annuities  inseparably  to  the  estate.  When  the  purchaser  agreed 
to  pay  the  annuities,  he  did  nothing  more  than  contract  to  pay 
the  purchase  money  by  instalments.  And  if  there  is  any  weight 
in  the  objection  that  the  annuity  in  respect  of  which  the  bill  is 
filed,  is  payable,  not  to  the  vendor  but  to  a  third  person,  then  a 
vendor  could  not  transfer  his  lien.  If  I  sell  my  estate  for  a  sum 
of  money  to  be  paid  to  A.  B.,  then  A.  B.  will  have  a  lien  on  the 
estate  for  the  money.  Winter  v.  Lord  Anson  :{a)  Tardiffe  v. 
Scrugha/n  ;{b)  Sugden  on  Vendors,  Vol.  Ill,  p.  197  etseq. 

*Mr.  Stuart,  in  reply,  cited  ParroU  v.  Sweetland,{c)  and     [*410] 
added  that  the  decision  in  Winter  v.  Lord  Anson,  was  ap- 
pealed from  to  the  House  of  Lords,  but  the  parties  afterwards 
came  to  a  compromise. 

The  Vice-Chakcellor: — ^I  have  read  over  all  the  cases 
wliich,  I  believe,  relate  to  this  matter,  and  I  have  considered 
very  particularly  the  recitals  and  other  contents  of  the  two  deeds; 
and  my  opinion  is  that  the  demurrer,  for  want  of  equity,  must  be 
allowed. 

Lord  Eldon,  in  the  case  of  Mackreth  v.  Symmons,{d)  went  very 
particularly  and  minutely  through  all  the  cases  which,  I  believe, 

(a)  3  Rubs.  488.  (c)  3  MyL  k  Kebn,  666. 

9)  1  Bio.  C.  G.  423,  dted.  (d)  16  Vee.  349. 
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are  to  be  found  on  the  subject  up  to  that  time ;  and,  after  ha^nx^ 
cited  all  of  them  except  Hughes  v.  Kearney^  he  concludes  in  thia 
manner:  '^  In  the  case  of  Hvbghea  y.  Kea/mey^  Lord  Bedesdale 
states  the  doctrine :  and  the  proposition  is  not  merely  that  the 
vendor  might  have  security,  but  that  he  relied  upon  it :  and*a 
note  or  bills  are  considered,  not  as  a  security,  but  as  a  mode  of 
payment.  Prcnn  all  these  authorities  the  inference  is,  first,  that, 
generally  speaking,  there  is  such  a  lien :  secondly,  that,  in  those 
general  cases  in  which  there  would  be  the  lien  as  between  vendor 
imd  vendee,  the  vendor  will  have  the  lien  against  a  third  person 
who  had  notice  that  the  money  was  not  paid." 

My  Lord  Eldon  uses  the  expression  that  the  lien  is  given  for 
the  purpose  of  supporting  the  truth  and  justice  of  the  case. 

[*411]  *Where  the  consideration  is  to  be  money  paid  down, 
and  the  money,  in  fact,  is  not  paid,  but  a  conveyance  is 
made  as  if  it  had  been  paid,  and  that  is  all ;  or,  if  there  be,  in 
addition  to  it,  the  giving  merely  a  note  or  bond,  still,  in  sub- 
stance, the  vendor  has  not  that  which  in  point  of  justice  he  ought 
to  have ;  and  therefore  a  court  of  equity  considers  the  holdw  of 
the  land  by  means  of  the  conveyance,  as  a  trustee  of  the  money 
for  the  vendor,  which  is  to  be  made  good  out  of  the  land  itself: 
because  the  land  never  would  have  been  parted  with,  but  for  flie 
sake  of  the  money.  [1] 

Now,  in  this  particular  case  the  question  is  whether  it  does  not 
appear,  on  the  fece  of  the  deeds,  that  the  party  who  contracted 
to  sell  the  land,  that  is,  Edward  Sawyer,  has  got  that  which  he 
contracted  to  have.  Adverting  to  the  mode  in  which  the  con- 
veyances are  made,  my  opinion  is  that  it  would  be  quite  wrong, 
because  it  would  be  contrary  to  what  appears  to  have  been  the 
agreement  of  the  parties,  to  hold  that,  after  the  deeds  were  exe- 

[1]  If  the  vendor  take  a  distinct  aecority  for  the  money,  either  of  property  oft  the 
responsibility  of  a  third  person,  the  lien  is  waived.  Bat  iherely  ttddlig  the  note  or 
bond  of  the  vendee  himself  without  a  surety,  is  no  waiver  of  the  Men.  OUnum  t« 
Bnjvm,  1  Mason  R  191;  Wmama  v.  Boberls,  6  Ohio  B.  40;  FHah  v.  Eowkmd^  1 
Paige  Ch.  R.  20;  WhxM'Vi  WtUicmSf  1  Paige  Gh.  B.  602 ;  Garson  y.  Orm^  I  Jehn. 
Ch.  B.  308 ;  BaOock  v.  SmUh,  3  Barb.  S.  0.  B.  267  ;  Boas  r,  Ewmg,  17  CMl>  &•  MO. 
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cuted,  any  lien  remained  for  the  ammities.  As  there  was  a  sepa- 
rate instrument,  which  was  executed  first,  which  contained  a  dis- 
tinct grant  of  the  two  asmaities  and  covenants  for  payment  of 
them ;  and  as  the  conveyance  was  made  expressly  in  considera- 
tion of  that  deed ;  and'  as  it  was  part  of  the  express  stipulation 
that  the  mortgage  money  should  be  paid  ofl^  and,  consequently, 
tiat  the  mortgagee  should  convey  his  legal  estate  to  the  pur- 
chaser^  it  would  be  quite  inconsistent  with  the  mode  in  which 
the  parties  have  dealt,  to  say  that  there  is  still  an  ulterior^  latent 
equity  for  the  purpose  of  securing  the  annuity  in  a  manner  in 
which  neither  party  ever  thought  that  it  was  to  be  secured ;  and 
it  is  evident  that  they  did  not  think  that  it  was  to  be  so  secured, 
fix>ttt  their  having  taken  a  specific  security  fi>r  it 

*In  &e  ease  oi  Ptirrott  v.  Sweetbmd^  which  came  be-  [*412] 
fdV  me  and  Mr«  Justice  Boeanquet  when  we  had  the 
honor  of  being  the  Commissioners  of  the  Great  Seal,  we  affirmed 
the  judgment  of  Sir  John  Leach,  in  a  case  where  the  eourse  of 
the  inmsaetion  showed  that  the  party  had  got  that  for  which  he 
bargained. 

I  do  not  take  any  notice  of  the  case  of  ClarkeY.  BoyU.  It  was 
a  case  peculiar  to  itself.  I  mention  it  only  because  I  see  it  stated 
in  the  report  that  I  said:  '^  It  appears  to  me  that  Lord  Eldon,  in 
Afdckreth  v.  Symmons^  expressly  overruled  the  decision  in  Tar- 
diffe  V.  Scrvghany  Now  I  think  that  if  that  were  said,  in  those 
very  terms,  it  was  said  too  strongly ;  because  it  cannot  be  said 
that  my  Lord  Eldon  did  overrule  Tardiffe  v.  Scrughan  ;  although 
I  think  that  it  may  be  fairly  inferred,  from  the  remarks  that  he 
made  upon  that  case  in  his  judgment  in  iladcrdh  v.  Symmons^ 
that  he  was  not  satisfied  ynUi  the  decision  in  all  its  parts.  He 
shows,  as  it  strikes  me,  an  inclination  to  criticise  it,  and  to  escape 
from  it  if  the  circumstances  of  the  case  before  him  would  allow 
him  to  do  so.  But  I  do  not  wish  it  to  be  understood  to  be  my 
opinion  that  he  overruled  it  point  blank. 

With  regard  to  the  case  now  before  me,  my  opinion  is,  for  the 
reasons  that  I  have  stated,  that  the  demurrer  for  want  of  equity, 
must  be  allowed. 


418  CASES  IN  CHANCERY, 

1843.— Flight  V.  Ounaa 


[HIS]  *Flioht  V.  Caicac. 

Practice, — Pro  Confesso. 

1843:  28th  April 

A  defendaat,  against  whom  a  Bubpoena  was  prayed  when  he  should  oome  within  the 
jorifidiction,  remained  out  of  the  jurisdiction  at  the  hearing  of  the  cause :  Held, 
that  the  form  of  praying  the  subpcena,  was  no  objection  to  the  bill  being  taken 
pro  O0f^/bMO  against  him. 

Tms  was  a  foreolosure  suit 

One  of  the  defendants,  the  mortgagor,  was  out  of  the  jnxisdio 
tion,  and  the  bill  prayed  for  a  subpoena  against  him  when  he 
should  come  within  the  jurisdiction.  The  cause,  however,  came 
on  to  be  heard  before  he  came  within  the  jurisdiction :  and,  on 

Mr.  /S2uar^  for  the  plainti£^  proposing  to  take  the  bill  pro  con.- 
fesso  against  him,  the  Begistrar  expressed  a  doubt  as  to  whether 
the  bill  could  be  taken  pro  confesso  against  the  defendant,  as  tihe 
biU  prayed  for  a  subpoena  against  him  when  he  should  come 
within  the  jurisdiction. 

The  Vicb-Chanckllob,  however,  ruled  that  the  form  of  pray- 
ing the  subpoena  was  no  objection,  and  made  the  order.(a) 

Mr.  Wood^  Mr.  Parry ^  Mr.  Pole  and  Mr.  BcyrreU  were  also 
counsel  in  the  cause. 

(a)  See  anie^  p»  32. 
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*Oakes  V.  Strachby.  [♦414] 

Will, — (hnstructicn. — Specific  Legacy. 

1843:  28th  April. 

A  testator  having  three  and  a  half  per  cents.,  East  India  stock,  Danish  bonds,  and 
other  property,  bequeathed  to  His  wife,  during  her  widowhood,  the  interest  of  all 
the  money  he  had  or  might  possess  in  the  funds  or  other  securities:  "  And  I  fur- 
ther bequeath,  to  my  wife,  the  interest  of  any  other  property  I  do  or  may  possess, 
to  be  enjoyed  by  her  so  long  as  she  remains  single:"  Held,  that  the  testator's 
widow  was  entitled,  as  against  the  residuary  legatees,  to  ex^joy,  in  specie,  every 
portion  of  her  husband's  property  which  came  within  the  description  of  money  in 
the  funds  or  other  securities,  and,  consequently,  his  three  and  a  half  per  centa^ 
East*  India  stock  and  Danish  bonds. 

Thomas  Alexander  Oakes  made  his  will  dated  the  15th  of 
February,  1840,  as  follows :  "  After  payment  of  my  debts,  I  give 
and  bequeath  unto  my  wife,  during  her  life  or  until  she  marry 
again,  the  interest  of  all  the  money  I  have  or  inay  possess  in  the 
funds  or  other  securities.  And,  further,  I  bequeath  to  my  wife, 
the  interest  of  any  other  property  I  do  or  may  possess,  to  be  en- 
joyed by  her  so  long  as  she  remains  single,  for  the  maintenanoe 
of  herself  and  the  maintenance  and  education  of  our  five  chil- 
dren. On  the  death  or  marriage  of  my  wife,  I  will  that  aH  (he 
interest  of  my  property  be  reserved  for  the  maintenance  and  edu- 
cation of  my  before  mentioned  children^  and  that  any  surplus 
interest  that  may  remain  after  paying  for  the  maintenance  and  edu- 
cation of  the  children,  be  added  to  the  principal  sum  I  may  leave, 
and  reserved  for  the  benefit  of  the  said  five  children,  until  they 
shall,  respectively,  become  of  age ;  at  which  time  I  bequeath, 
&c."  (The  testator  then  gave  6,000Z.  to  each  of  his  three  daugh- 
ters.) "  Aflier  deducting  the  above  18,000Z.  from  the  principal 
sum. from  which  the  interest  above  disposed  of  is  derived^  I  bequeath 
to  my  eldest  son  three-fifths  of  the  residue  of  my  whole  property^ 
and  to  my  youngest  son,  the  remaining  two-fiflihs  of  my  property. 
In  the  event  of  my  wife  remaining  single,  the  whole  of  the  interest 
of  my  property  will  be  at  her  disposal  during  her  life,  and,  con- 
sequently, unless  she  marries  again,  the  division  of  my  propr 
erty  above  aUtided  to^  will  not  take  place  until  after  her  deh 
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[♦416]  mise.  *Intheeventof  thedeathof  any  of  theduldren, 
then  the  amoimt  which  the  deceased  child  would  have 
been  entitled  to,  will  be  added  to  the  principal  and  disposed  of 
as  above  specified.  Should  my  wife  marry  again,  then  the 
shares  of  my  property  bequeathed  as  above  to  my  five  children,  are 
to  be  paid  to  them  on  their  becoming  respectively  of  age."  The 
testator  concluded  the  disposition  of  his  property,  by  giving  his 
wine)  furniture,  jewels  and  plate  to  his  wife  absolutely,  and  his 
books  to  his  eldest  son. 

At  the  hearing  of  the  cause  for  ftirflier  directions,  it  appeared 
that  the  testator's  property  consisted,  partly,  of  2,100?.  three  and 
a  half  per  cents.,  8,000Z.  East  India  stock,  thirty-one  Danish 
bonds  for  sums  amounting  together  to  8,800t,  three  shares  in  the 
Madras  Comprehensive  Steam  Company,  and  sums  of  rupees  due 
to  him  fix>m  different  persons. 

The  question  was  whether  the  widow  was  entitled  to  enjoy 
any  part  of  the  property  in  specie^  or  whether  the  whole  of  it 
ought  not  to  be  converted  into  three  per  oenta,  according  to  the 
usual  course  of  the  court 

Mr.  WaXher  and  Mr.  Bush  for  the  plaintiff  the  residuary  lega- 
tees, said  that  the  testator  commenced  his  will  by  directing  his 
debts  to  be  paid,  and  that  the  subsequent  bequests  amounted  to 
nothing  more  than  a  general  disposition  of  all  his  property  after 
payment  of  his  debts:  that  he  had  used  the  words,  "funds  and 
securities,"  once  only  throughout  his  will ;  that,  in  all  the  sub- 
sequent sentences,  he  »sed  either  the  term  "property,"  or  "prin- 
cipal sum,"  without  even  once  alluding  to  funds  or  securities : 

that  he  considered  the  word,  "property,"  to  include 
[*416]    everything  he  possessed;   and  *his  using  the  term, 

"  principal  sum,"  showed  that  what  he  had  in  view  was 
a  sum  producing  interest :  that  there  was  nothing  in  any  part  of 
the  will  except  the  Qoncluding  bequest,  which  tended  to  show 
that  he  had  in  view  the  enjoyment,  in  specie,  of  any  portion  of 
his  property :  that^  in  that  bequest,  he  mentioned,  specifically, 
the  parts  of  his  property  which  he  meant  his  widow  to  enjoy  in 
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'specie;  and^  therefore,  it  was  but  reafionable  to  conclude  that,  if 
he  had  intended  her  to  enjoy  his  fiinds  and  securitieB  in  like 
manuer,  he  would  have  mentioned  what  those  funds  and  securi* 
tks  were :  that  the  court  ought  not  to  deviate  from  its  general 
pracstioe  on  alight  grounds ;  and  that)  taking  the  whole  of  the 
will  together,  there  was  not  a  sufficient  indication  of  intention  to 
WBnant  the  court  in  departing  fix>m  it,  in  the  present  case.  Mlie 
y.  Mill8j{a)  Aleook  y.  JSkper,{b)  Benn  y.  Diatxmjifi)  lAdifidd  y.  Bo- 
*er.(d) 

Mr.  BeiheU  and  Mr.  Shadwdi  appeared  for  the  widow. 

Mr.  Murray  for  the  daughters,  and 

Mr.  Chambers  for  the  executors  of  the  testator. 

The  Yics-Chakcsllob,  after  hearing  the  plaintiff's  counsel, 
said  : — ^The  testator  giyes  to  his  wife,  as  one  thing,  the  interest 
of  all  the  money  he  had  or  might  possess.in  the  fimds  or  other 
securities.  Then  he  says:  "  And  fiirther  I  bequeath  to  my  wife 
the  interest  of  any  other  property  I  do  or  may  possess." 
So  that  he  makes  a  distinction  ^between  his  money  in  [*417] 
the  funds  or  other  securities,  and  his  "  other  property." 
If  he  did  not  mean  to  make  any  distinction  between  them,  why 
did  he  use  the  words  of  gift  more  than  once ;  why  did  he  repeat 
them:  why  did  he  not  giye  his  wife  at  once  the  interest  of  all 
his  property? 

I  am  unable  to  distinguish  this  case  from  VaugJum  y.  Bud^ 
which  came  before  me  about  two  years  ago,  and  in  which!  held 
that  the  testator's  widow  was  not  entitied  to  the  specific  enjoy- 
ment of  certain  sums  of  stock  and  other  articles  of  property  par- 
ticularly mentioned  and  bequeathed  to  her  by  her  husband.  The 
Lord  Chancellor,  however,  differed  fix>m  me  and  reversed  my 
deQree.(e) 

(a)  Afiie,  yoLVn,  p.  501.  (c)  Afiie,  Vol  X,  p.  630. 

9)  3  Ujl  ft  Keen,  699.  (<f )  2  Beav.  481. 

(•)  ThiacaietflnowTeportedbylCr.PliiUipeiyoLIfp.'rG.  \ 
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The  difference  between  this  case  and  the  case  of  MiUs  v.  MiUs^ ' 
is  that,  in  this  case,  the  testator  gives  to  his  wife,  the  interest  of 
all  his  money  in  the  fdnds  or  other  securities,  in  one  sentence ; 
and  then  gives  her  the  interest  of  his  other  property,  in  another 
sentence.  Whereas,  in  MiUs  v.  MilU^  the  income  of  the  whole  of 
the  testator's  property,  was  given  in  one  sentence.  I  say  the 
whole  of  his  property,  because,  though  the  gifk  was  apparently 
specific,  it  was,  in  reality,  nothing  more  than  a  description  of  the 
whole  of  the  testator's  property  by  a  long  enumeration  of  the 
particulars  of  which  it  consisted. 

My  opinion  is  that,  according  to  the  true  construction  of  the 
will  in  this  case,  the  testator's  widow  is  entitled  to  enjoy,  in  apede^ 
every  portion  of  the  testator's  property  which  comes  within  the 
description  of  money  in  the  fdnds  or  other  securities. 

p*418]        *Declare  that  the  testator's  three  and  a  half  per  cents., 
East  India  stock  and  Danish  bonds,  ought  to  remain  un- 
sold, and  that  his  widow  is  entitled  to  receive  the  dividends  and 
interest  of  them  so  long  as  she  remains  single. 


Parker  v,  (Jolding. 

Legacy, —  Vesting. —  WiU, — Gcmstrvctum. 

1843 :  28th  April  and  let  May. 

Testator  directed  his  trostees  to  pay  the  interest  of  .2,6001  to  hid  daughter  ibr  life^ 
fbr  her  separate  use,  and,  after  her  death,  for  the  maintenance  of  all  her  children, 
nntQ  they  should  attain  twenty-one,  and  then  the  principal  to  be  equally  divided 
amongst  her  said  children ;  and,  if  his  daughter  should  die  without  leaving  a  child, 
then  that  the  principal  should  be  divided  amongst  all  his  own  children  then  living. 
The  daughter  had  children,  but  they  all  died  under  twenty-one.  Held,  neverthe* 
less,  that  the  legacy  vested  in  them. 

John  Bullivant,  by  his  will  dated  the  19th  of  December, 
1882,  directed  William  Parker  and  Alexander  Davidson,  who 
were  the  trustees  and  executors  of  his  will:  " To  fond  the  sum 
of  600?.,  and  apply  the  interest  thereof  for  the  education  and 
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maintenaiioe  of  Sarah,  the  daughter  of  my  late  dear  daught^, 
Sarah  Laxton,  until  she  shall  attain  the  age  of  twentj-one  years, 
and  then  to  be  entitled  to  the  principal ;  but,  in  the  event  of  her 
death  before  she  shall  attain  twenty-one,  then  the  principal  sum 
of  6002.  to  return  to  my  estate,  and  be  equally  divided  amongst 
all  my  dear  children  then  living,  ia  equal  shares  and  proportions, 
and  not  subject  to  their  respective  husbands  in  any  manner'.  I 
hereby  authori2e  and  direct  the  said  William  Parker  and  Alex- 
ander Davidson  to  collect,  get  in,  receive  and  fund  the  sum  of 
2,500t,  and  pay  the  interest  thereof  unto  my  dear  daughter, 
Susannah  Williams,  for  and  during  her  life,  to  and  for  her  own 
separate  use  and  benefit^  and  not  subject  to  the  debts  or  control  of 
her  husband ;  and,  fix)m  and  after  her  decease,  to  and  for 
the  education,  maintenance  and  support  of  aU  her  *chil-  [*419] 
dren,  until  they  shall  attain  the  age  of  twenty-one  years, 
and  then  the  principal  to  be  equally  divided  amongst  her  said 
children :  and,  if  my  dear  daughter  should  depart  this  life  with- 
out leaving  any  child  or  children,  I  hereby  direct  that  the  said 
principal  sum  shall  be  equally  divided  amongst  all  my  dear  chil- 
dren then  living,  and  not  subject  to  the  debts  or  control  of  any 
husband :  And  I  also  hereby  direct  the  said  W.  Parker  and  A, 
Davidson  to  lay  out  and  fund  the  sum  of  2,500Z.,  and  pay  the  in- 
terest thereof  imto  my  dear  daughter,  Elizabeth  Golding,  for  and 
during  her  life,  to  and  for  her  own  separate  use  and  benefit,  and 
not  subject  to  the  debts  or  control  of  any  husband ;  and,  from  and, 
after  her  decease^  to  and  for  the  educaiion^  rrmnienance  and  support 
of  all  her  children  until  they  shall  attain  the  age  of  twenty-one  years^ 
and  then  the  principal  to  be  equally  divided  amongst  her  said  chil- 
dren ;  and,  if  my  dear  daughter,  Elizabeth,  should  depart  this 
life  without  leaving  any  child  or  children^  I  hereby  direct  that  the 
said  principal  sum  shall  be  equally  divided  amongst  all  my  said 
dear  children  then  living,  and  not  subject  to  the  debts  or  control 
of  any  husband :  And,  as  to  all  the  rest,  residue  and  remainder 
of  my  estate  and  effects,  of  what  nature  or  kiiyl  soever  and  where- 
soever, I  give  and  bequeath  the  same  and  every  part  thereof  imto 
my  dear  children,  Susannah,  Elizabeth  and  William,  in  equal 
shares  and  proportions,  and  not  subject  to  the  debts  or  control  of 
their  husbands." 
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The  testator  died  in  December,  1832.    The  trustees  and  e:^ 
cutors  invested  2,5002.  in  the  purchase  of  2,8352.  three  per  cents*, 
.and  paid  the  dividends  to  the  testator's  daughter  Elizabeth,  who 
was  the  wife  of  the  defendant  William  Henry  Grolding,  during 
her  life.    She  died  in  Jime,  1835,  having  had  two  chil- 
[*420]    dren,  both  of  whom  *died  infants,  the  elder,  in  her  life- 
time, and  the  younger,  in  October,  1841.     William 
Henry  Golding,  their  father,  was  their  admmistrator,  and  claimed 
to  be  entitled,  as  such,  to  the  2,8352.  stock :  and  the  defendants 
William  Bullivant  and  Susannah,  the  wife  of  the  defendant 
Samuel  Williams  the  younger,  who  wei©  the  surviving  childiien 
of  the  testator,  also  claimed  to  be  entitled  to  the  same  sum. 

The  bill  prayed  the  court  to  declare  who  was  or  were  the  per- 
son or  persons  entitled  to  the  fimd,  and  in  what  shares  and  pro- 
portions, according  to  the  true  construction  of  the  wilL 

The  defendants  Williams  and  wife,  by  their  answer,  submitted 
that  the  fund  was  divisible  between  Susannah  Williams  and 
William  Bullivant  in  equal  moieties,  or,  if  not,  that  Susannah 
Williams  and  WiUiam  Bullivant  were  each  of  them  entitled  to 
one-third  of  the  fund  under  the  residuary  bequest  in  the  wiU. 

Mr.  WcJcejUld  and  Mr.  Metcalfe  appeared  for  the  plaintifib,  the 
executors  and  trustee& 

Mr.  Spence  and  Mr.  Tenruant  for  William  Bullivant,  and  Mr. 
Choper  and  Mr.  Faber  for  Mr.  and  Mrs.  Williams,  said  that  the 
gifl  of  the  principal  of  the  2,5002.,  was  distinct  j&xjm  the  gift  of 
the  interest ;  and  that  there  was  no  gift  of  the  principal  to  the 
children  of  Mis.  Golding  until  the  period  of  division,  which  was 
their  attaining  twenty-one ;  and,  as  neither  of  them  attained  that 

age,  the  principal  did  not  vest  in  either  of  them.  BcUsfard 
[♦421]    V.  Kebbell,{a)  Wadley  v.  Norih,{b)  Sainshury  *v.  jBead!,(c) 

Skey  V.  BdLr7m{d[)  and  Hanson  v.  Oraham.{e) 

(a)  3  VeB.  363.  ^  (d)  3  Mer.  336.    See  p.  942. 

(i)  Ibid.  364.  (e)  6  Yea.  239.    See  p.  249. 

(4  12  Yea  76.    Seep.  78. 
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Mr.  BeAdland  Mr.  Shapkr  for  the  defendant  Gblding,  relied 
on  the  into-est  of  the  legacy  being  given  for  the  maintenance  of 
the  children,  and  on  the  gift  over  being  to  take  effect  in  case 
Elizabeth  Golding  should  die  without  leaving  any  child  or  chil- 
dren, and  not  in  case  she  should  die  vrithout  leaving  any  child 
wbo  should  attain  twenty-one :  and  they  cited  Lister  v.  Brad- 

The  Tick-Chancellor  was,  at  first,  inclined  to  hold  that  the 
legacy  was  contingent  on  the  children  attaining  twenty-one,  on 
the  ground  that,  though  the  gift  of  the  interest  of  a  legacy  had 
the  eflfect  of  vesting  the  principal,  where  there  was  a  gift  of  the 
principal  independent  of  the  direction  to  pay  it ;  yet  it  had  not 
that  effect  where,  as  in  the  case  before  him,  there  was  no  gift  of 
the  principal  except  in  the  direction  to  divide  it.  His  Honor, 
however,  said  that  he  would  consider  the  case,  and  ultimately 
held  thaty  according  to  the  true  construction  of  the  will,  the  in- 
terest and  the  principal  of  the  legacy  in  question,  must  be  taken 
to  be  given  together,  and  that  the  case  fell  within  Fonnereau  v. 
Fownereavip)  and  Hoath  v.  Hoath.ic)  and  he  declared  that  Henry 
W.  Golding,  as  the  administrator  of  his  children,  was  entitled  to 
the  legacy. 

(a)  1  Hare,  10. 

(6)  3  Atk.  646,  and  1  Vez.  118. 

(c)  2  Bra  0.  C.  3.    See  1  Boper  on  Legadee,  (White's  edit,)  p.  4M  «<  #eg. 


♦AUTHER  V,  AUTHER.(a)  [*422] 

Legacy. —  Will. — Construction. 

1843:  l8tand2dMa7. 

A  lega<7  of  10,0002.  oonaola,  ^  now  etanding  in  my  name,*'  held,  fix>m  the  context  of 

the  wi]],  not  to  be  epeciflc. 

Legacy. 
IMator  bequeathed  a  general  legacy  of  10,000L  consols  to  A.  B.    There  was  no 

deficiency  of  assets,  but,  owing  to  the  institution  of  a  suit  for  the  adminiitFation 

(a)  16  Sim.  263. 

Vol.  XIII.  28 
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1843. — ^Author  v.  Audier. 

of  the  testator's  estate,  the  legacy  remained  unsatisfied  for  seyeial  years  after  the 
testator's  death,  during  which  consols  rose :  Held,  nevertheless,  that  A.  B.  was 
entitled  to  have  the  fhll  amount  of  his  legacy  purchased  and  transferred  to  him. 

Benjamin  Autheb,  by  his  will  dated  the  15th  February, 
1827,  disposed  of  his  property  in  the  following  words : — "  I 
hereby  direct  my  executrix  and  executor  hereinafter  named,  by 
and  out  of  my  funded  estate  or  property,  or  such  of  my  estate  and 
property  as  shall,  at  the  time  of  my  decease,  be  funded,  to  pay 
and  satisfy  the  sum  of  2fi00l.  to  my  wife,  Margaret  Auther,  as 
soon  as  conveniently  may  be  after  my  decease ;  I  give  and  be- 
queath, to  my  said  wife,  all  my  household  furniture  and  effects, 
plate,  jewels,  linen  and  china,  wine,  beer  and  other  liquors,  to 
and  for  her  own  sole  and  absolute  use  and  benefii  AJl  the  rest, 
residue  and  remainder  of  my  real  and  personal  estate,  effects  and 
property  whatsoever  and  wheresoever,  I  give,  devise  and  be- 
queath unto  my  said  wife,  and  my  friend,  the  Eev.  Joseph  Dou- 
ton,  upon  the  trusts  and  to  and  for  the  ends,  intents  and  pur- 
poses hereinafter  mentioned,  expressed  and  declared  of  and  con- 
cerning the  same ;  that  is  to  say,  upon  trust  to  collect,  get  in  and 
receive  all  debts  and  sum  and  sums  of  money  which  shall  be  due, 
owing  or  belonging  to  me  at  the  time  of  my  decease,  and  not 
vested  in  or  secured  upon  government  or  real  security,  and  to  do 
all  such  acts  as  may  be  necessary  for  vesting  in  them,  my  said 
trustees,  all  moneys  due,  owing  or  belonging  to  me  at  the  time 
of  my  decease,  which  shall  or  may  be  then  invested  upon  gov- 
ernment or  real  security ;  and  when,  and  from'  time  to 
[*423]  time  so  soon  as  such  debt  or  debts,  *sum  or  sums  of 
money  first  mentioned,  shall  be  got  in  and  received,  to 
lay  out  and  invest  the  same,  or  so  much  and  such  part  thereof 
as  shall  not  be  otherwise  required  for  the  purposes  of  this  my 
will,  upon  government  or  real  security,  in  the  names  or  name  of 
them  my  said  trustees  above  named.  And  further,  that  they, 
my  said  trustees  for  the  time  being  of  this  my  will,  do  and  shall, 
by  and  out  of  the  moneys  so  as  aforesaid  or  otherwise  to  come 
to  their,  his  or  her  hands  or  hand,  in  the  first  place,  fully  pay 
and  satisfy  all  my  just  debts,  funeral  and  testamentary  expenses 
and  the  expenses  they  respectively  may  be  put  to  or  occasioned 
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in  the  exeootion  of  this  my  will ;  and,  after  full  payment  and 
satis&ction  thereoi^  and,  as  to  my  estate  and  property  uvfunded^ 
if  that  shall  be  sufficient,  and  if  not^  then,  as  to  my  general  per- 
sonal estate,  subject  thereto  ^(a)  and,  as  to  my  funded  estate  and 
property^  subject  to  the  aforesaid  sum  of  2,0002.  sterlings  then^ 
upon  further  trust,  that  the  said  trustees  do  and  shall  stand  and 
be  seised  and  possessed  of  and  interested  in  the  rest,  residue  and 
remainder  of  my  said  estate,  effects  and  property,  both  real  and 
personal,  upon  trust  to  pay,  to  my  said  wife,  the  rents,  interest, 
dividends,  proceeds  and  profits  of  all  such  rest,  residue  and  re* 
mainder  of  my  said  estate,  effects  and  property  {except  the  sum  (^ 
10,0002.  consols  hereinajier  mentioned^  and  the  interest,  dividends, 
proceeds  and  profits  of  the  said  10,0002.  consols,  subject  only  to 
the  disposition  of  the  dame  hereinafter  contained,)  for  and  during 
the  natural  life  of  my  said  wife. 

*'  And  upon  further  trust  to  pay  and  apply  the  int«:e8t,  divi^ 
dends,  profits  and  proceeds  of  the  sum  of  10,0002.  con- 
sols, now  standing  in  my  name  in  the  books  *of  the  gov-  [*4243 
emor  and  company  of  the  Bank  of  England,  for  and 
towards  the  maintenance,  education  and  support  of  my  adopted 
nephew,  Joseph  Duncan  Cork,  for  and  during  the  natural  life  of 
my  said  wife ;  and,  after  the  decease  of  my  said  wife,  in  case  the 
said  Joseph  Duncan  Cork  shall  not  then  have  attained  the  age  of 
twenty-one  years,  then  to  pay  and  apply  such  inter^t,  dividends, 
profits  and  proceeds  to  and  for  the  purposes  aforesaid  until  he 
shall  attain  such  age ;  and,  &om  and  immediately  after  the  de* 
cease  of  my  said  wife,  in  case  the  said  Joseph  Duncan  Cork  shall 
then  have  attained  his  aforesaid  age  of  twenty-one  years,  and  if 
not,  then  and  when  so  soon  as  he  shall  attain  that  age,  to  pay, 
apply  and  transfer,  unto  the  said  Joseph  Duncan  Cork,  the  said 
principal  sum  of  10,0002.  consols,  to  and  for  his  own  absolute 
use  and  benefit :  and  I  do  direct  and  empower  my  said  wife  and 
the  said  Joseph  Douton,  in  case  t)^e  said  Jos^h  Duncan  Cork 
shall  not  conduct  himself  with  propriety  and  to  the  joint  satis&c- 
tion  of  my  said  wife  and  the  said  Joseph  Douton,  in  the  stead 

(a)  Sie  in  brief  and  oqpy  will 
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and  lieu  of  tte  interest  of  the  aaid  principal  sum  of  10,000Z.  con- 
sols, to  pay  and  apply  for  and  towards  the  maintenance  and  edu- 
cation and  support  of  the  said  Joseph  Duncan  Cork,  the  sum  of 
one  guinea  weekly  and  every  week  until  the  decease  of  my  said 
wife  or  his  attaining  the  aforesaid  age  of  twenty-one  years,  which 
shall  last  happen. 

"  And  upon  farther  truart  that  the  said  trustees  for  the  time 
being  of  this  my  will,  shall  and  do,  from  and  immediately  after 
the  decease  of  my  said  wife,  stand  and  be  possessed  o^  and  in- 
terested in,  the  further  sum  of  10,000?.  consols,  now  standing  and 
being  in  my  name,  in  the  books  of  the  goyemor  and  company  of 
the  Bank  of  England,  upon  trust  to  pay  and  apply  the  interest, 
dividends,  proceeds  and  profits  thereof  to  and  for  the  use  and 

benefit  of  the  said  Joseph  Duncan  Cork  or  his  assigns, 
[*425]     *for  and  during  the  term  of  his  natural  life ;  and,  from 

and  immediately  after  his  decease,  upon  trust  lopay  and 
divide  the  said  principal  sum  of  10,0001.  consols^  or  the  stocks^  funds 
and  securities  wherein  or  whereon  the  same  shall  or  may  he  then  in' 
vested,  between  and  amongst  all  and  every  the  children  of  the 
said  Joseph  Duncan  Cork,  who  shall  be  then  living,  and  the  issue 
of  such  of  them  as  shall  be  then  dead,  such  issue  to  take  per 
stirpes,  zs  hereinafter  mentioned,  in  equal  shares  and  proportions, 
the  shares  and  proportions  of  such  of  them  as  shall  be  a  son  or 
sons,  to  be  puid  respectively  on  their  attaining  the  age  of  twenty- 
one  years,  and  of  such  of  them  as  shall  be  a  daughter  or  daugh- 
ters, on  their  respectively  attaining  the  age  of  twenty-one  yeare, 
or  day  or  days  of  marriage ;  and,  in  case  any  of  such  children  of 
the  said  Joseph  Duncan  Cork,  being  a  son  or  sons,  shall  depart 
this  life  without  leaving  lawful  issue  living  at  the  time  of  the 
decease  of  the  said  Joseph  Duncan  Cork,  or  shall  survive  him 
and  afterwards  depart  this  life  under  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  shall  depart  this  life  in  the 
lifetime  of  the  said  Joseph  Dujican  Cork,  without  leaving  lawfid 
issue  living  at  the  time  of  his  decease,  or  shall  survive  him  and 
shall  afterwards  depart  this  life  under  the  age  of  twenty-one 
years  and  unmarried,  then  I  direct  that  the  share  or  proportion 
of  either  of  them  so  dying,  shall  accrue  and  go  to  the  survivor  of 
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them,  llie  said  children  of  the  said  Joseph  Duncan  Cork^  and 
snch  issue  m  aforesaid,  and  be  paid  at  such  ages  and  timea  m 
their,  his  or  her  original  shares  or  proportions,  share  or  propor- 
tion, and  shall  therewith  be  subject  and  liable  to  a  similar  chance 
and  condition  of  accruer  or  survivorship.  Provided  always,  and 
I  do  hereby  direct,  that,  in  case  any  of  such  children  as  aforesaid, 
shall  depart  this  life  in  the  lifetime  of  the  said  Joseph 
Duncan  Cork,  leaving  lawful  issue  of  *his,  her  or  their  [*426] 
body  or  bodies  respectively,  or  in  case  any  such  children 
as  aforesaid  shall  survive  the  said  J.  D.  Cork,  and  afterwards  de- 
part this  life  under  the  age  of  twenty-one  years,  leaving  lawful 
issue  as  aforesaid,  such  issue  respectively  shall,  in  such  case,  to- 
gether and  per  stirpes^  have,  take  and  be  entitled  to,  and  I  do 
hereby  give  to  him,  her  or  them  respectively  such  shares  or  pro- 
portions of  (he  said  principal  money  last  mentioned,  whether 
ori^nal  or  accrued,  as  his,  her  or  their  parent  or  parents  would 
have  been  entitled  to,  if  he,  she  or  they  had  survived  the  said  J. 
D.  Cork,  and  lived  to  attain  the  age  of  twenty-one  years,  or  day 
of  marriage  respectively,  as  before  expressed.  And  upon  further 
trust  that,  in  case  any  of  such  children  or  such  issue  as  aforesaid, 
being  a  son  or  sons,  shall  not,  at  the  time  of  the  decease  of  the 
said  J.  D.  Cork,  have  attained  the  age  of  twenty-one  years,  or, 
being  a  daughter  or  daughters,  shall .  not  have  attained  that  age 
or  been  married,  then  that  the  said  trustees  or  trustee,  for  the 
time  being,  of  this  my  will,  do  and  shall,  forthwith,  invest  or  con- 
iinve  invested,  the  share  or  shares  of  such  ddJd^  children  or  issue^ 
respectively,  as  aforesaid,  as  shall  be  so  under  the  age  of  twenty- 
one  years  or  unmarried  respectively,  in  such  siocks^Junds  or  seen- 
riiies  as  aforesaid,  for  his,  her  or  their  benefit,  respectively,  until 
he,  she  or  they  shall  attain  the  age  of  twenty-one  years  or  be 
married  respectiTely  as  aforesaid,  and  do  and  shaU,  in  the  mean- 
time,  and  until  the  share  or  shares,  or  presumptive  share  or 
shares,  whether  (xiginal  or  accrued,  of  such  child  or  children,  or 
issue,  respectively,  of  and  in  such  trust  moneys,  stocks,  funds  and 
securities,  shall  become  payable^  transferable  or  assignable  re- 
spectively, pay  the  dividends,  interest  and  p]K)eeeds  thereof  into 
the  hands  of  the  guardian  or  guardians,  for  the  time 
being  if  anj,  of  such  child  or  children  or  issue  *respect-    [*427] 
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irely,  in  order  that  the  same  may  be  appHed  towards  &e 
maintenance  and  education  of  such  child,  children  or  issue; 
and,  if  no  such  guardian  or  guardians,  then  to  applj  the  same 
for  that  purpose,  in  such  manner  as  mj  said  trcustees  or  trustee, 
for  the  time  being,  shall  think  proper^  Provided,  always,  that 
my  said  trustees  or  trustee,  for  the  time  being,  do  and  shall,  and 
I  do  hereby  will  and  direct  them  to  pay,  apply  or  advance  the 
whole  or  any  part  of  the  expectant  or  presumptive  share  or 
shares  of  such  child,  children  or  issue,  or  either  of  them,  unto 
l^im,  her  or  them,  or  to  any  person  or  persons  for  his,  her  or 
iheir  preferment  or  advancement  in  the  world,  at  sueh  time  or 
times  and  in  sueh  manner  as  my  said  trustees  or  trustee,  for  the 
time  being,  shall  deem  advisable. 

'^And  upon  further  trust  to  stand  and  be  seised  and  possessed 
of  and  interested  in  all  the  rest,  residue  and  ultimate  remainder 
of  my  said  real  and  personal  estate,  effects  and  property  not 
hereinbefore  otherwise  disposed  of,  in  trust  for  my  brother  F» 
Auther  and  my  sisters  Hannah  Taylor^  Ann  May  and  Henrietta 
Snowden,  their  respective  heirs,  executors,  administrators  and 
assigns  forever,  as  tenants  in  common,  and  to  convey,  assign 
and  assure  the  same  estate,  effects  and  property  to  my  said 
brother  and  sisters,  when  and  so  soon  as  conveniently  may  be 
afkr  saii^aciion  of  ike  prior  gijisj  legacies^  tmsts^  endsj  intents  and 
purposes  of  this  my  unU"  The  testator  then  provided  for  the 
indemnity  of  the  trustees,,  and  appointed  his  wife  and  Joseph 
Douton  executrix  and  executor  of  his  wilL 

He  died  on  the  1st  of  January,  1835. 

The  bill  was  filed,  by  the  testator's  brother  and 
[*4:28]  *^ister8,  to  have  the  trusts  of  the  will  performed.  Yob 
personal  estate  duly  administered,  and  the  clear  residue 
thereof  ascertained,  invested  and  secured  for  the  benefit  of  the 
persons  entitled  thereto ;  and  to  have  the  rights  of  all  person* 
interested  therein,  and,  especially,  of  Joseph  Duncan  Cork,  as* 
certained  and  declared. 

Joseph  Dimcan  Cork,  in  his  answer,  said  that  he  was  thfr 
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nephew  of  the  testator's  widow,  and  that  the  testatpr,  for  seve- 
ral years  previous  to  the  date  of  his  will,  had  treated  the  defend- 
ant with  great  kindness  and  affection,  and,  in  fact,  almost  as  a 
son,  having,  at  his  own  expense,  liberall j  educated  the  defendant 
and  allowed  him  to  reside  with  him;  and  that  the  testator,  for 
several  years  phor  to  his  death,  allowed  the  defendant  8002.  a 
year;  and  that  he  believed  that  the  testator,  in  bequeathing  the 
two  legacies  of  10,000/.  consols  in  trust  for  the  defendant  and 
his  issue,  either  intended  to  beqiieath  general  legacies^  and  that  his 
personal  representatives  and  trustees  should  invest,  out  of  his 
real  and  personal  estate,  competent  sums  of  consols  to  satisfy 
those  two  legacies,  or  else  that  the  testator,  through  mistake  and 
inadvertence,  described  in  his  will  the  two  sums  of  10,000?.  con- 
sols as  then  standing  in  his  name,  instead  of  sums  of  those 
amounts  in  the  new  four  per  cents,,  in  which  stock  he  then  held 
86,000^;  and  that  the  testator,  at  various  times  after  the  date  of 
his  will,  mentioned  to  certain  of  his  intimate  fiiends,  that  he  had 
left  the  defendant  20,000?.  of  his  funded  property.    And  the 
defendant  submitted  that,  under  the  circimistances  and  for  the 
reasons  appearing  in  his  answer,  he  was  entitled  to  have  two  sums 
of  lOjOOOt  consolsteither  appropriated  and  set  apart,  or  raised  and 
invested  out  of  the  testator's  real  and  personal  estate,  in 
order  to  answer  the  two  legacies  of  *10,000i.  consols.     [*429] 
But,  if  the  court  should  be  of  opinion  that  the  defend- 
ant was  not  so  entitled,  then  he  submitted  that  he  was  entitled 
either  to  have  a  competent  part  of  the  85,000?.  8  1-2?.  per  cent, 
stock  (into  which  the  85,000?.  4?.  per  cents,  had  been  converted) 
standing  in  the  testator's  name  at  his  death,  applied  in  satisfying 
the  two  legacies,  or  to  have  the  sum  of  8,500?.  consols,  which 
was  standing  in  the  testator's  name  at  the  date  of  his  will,  and 
any  other  sum  of  like  annuities  which  might  have  been  standing 
in  the  testator's  name  at  that  time,  applied,  in  the  first  place,  in 
satis&ctiop  of  the  first  mentioned  legacy  of  10,000?.  consols,  and, 
afterwards,  in  satisfaction  of  the  other  legacy  of  the  like  sum ; 
or,  at  all  events,  in  satisfi^tion  of  each  of  the  two  legacies 
equally,  as  £ur  as  each  such  sums  of  8?.  per  cent,  consols  stand- 
ing in  the  testator's  name  as  last  aforesaid,  would  extend. 
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The  decree,  at  the  hearing,  directed  the  master  to  inquire  and 
state  what  consols  the  testator  had  at  the  date  of  his  will  and 
at  his  death,  but  without  prejudice  to  any  question  in  the  cause. 

The  master,  in  obedience  to  the  decree  and  to  subsequent 
orders  in  the  cause,  found  that  8,500Z.  consols  were  standing  in 
the  testator's  name  at  the  date  of  his  will,  and  9,0002.  consols,  at 
his  death  ^  that  85,000?.  new  four  per  cents,  were  standing  in  his 
name  at  the  date  of  his  will,  and  that,  by  a  transfer  made  by 
him  in  March,  1827,  that  «um  was  reduced  to  82,0002L  of  the 
same  stock,  which,  by  an  act  of  the  11th  Geo.  IV,  was  converted 
into  82,000?.  8  l-2i.  per  cent,  stock ;  and  that,  in  July,  1831,  the 
testator  sold  out  a  considerable  portion  of  that  sum  and  invested 

it  in  10,000Z.  bank  stock :  that  the  9,000i  consols  which 
[*480]     were  standing  in  his  *name  at  his  death,  were  composed 

of  the  8,600Z.  standing  in  his  name  at  the  date  of  his 
will  and  500?.  subsequently  purchased  by  him ;  and  l^at  the 
9,000?.  consols,  and  the  10,0001  bank  stock,  and  9,400?.  8  1-2L 
per  cents  (which  was  the  residue  of  the  82,000?.  after  the  last 
mentioned  sale,)  were  standing  in  his  name  at  his  death.  The 
master  further  found  that,  by  a  deed  of  the  22d  April,  1889,  after 
reciting  the  testator's  will  and  that  Joseph  Duncan  Cork  was 
then  married  and  had  issue  one  child,  and  that  he  had  conducted 
himself  in  all  respects,  with  propriety,  and  to  the  satisfaction  of 
the  trustees,  they  released  to  him  all  the  powers  and  discretions, 
given  to  or  reposed  in  them  by  the  will,  of  (a)  or  post- 
poning the  vesting,  transfer  or  payment  of  the  legacy  of  10,000i 
consols  first  mentioned  in  the  wilL 

The  cause  now  came  on  for  farther  directions 

Mr.  Oockbum,  Mr.  Anderdon  and  Mr.  Terrell  for  the  plaintiffl> 
the  residuary  legatees,  said,  first,  that  the  legacies  o£  10,000i 
consols  standing  in  the  testator's  name,  were  clearly  specific: 
and  that  there  was  a  fund,  though  an  inadequate  one,  to  answer 
those  legacies. 

(a)  A  blank  was  here  left  in  the  master'a  report 
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Secondlj,  that  the  case  was  not  one  in  which  evidence  as  to 
the  state  of  the  testator's  property  or  any  other  extrinsic  evi- 
dence was  admissible  in  construing  the  will ;  inasmuch  as  there 
was  no  mistake  or  ambiguity  in  it(a)  They  cited  JTtr- 
by  V.  PoUer^^b)  Barton  v.  ^(hoke,{c)  Humphreys  v.  JJum-  [*4S1] 
phrey9j{d)  Aehbumer  v.  Macguirej{e)  Kamp/y.  Jbne8j{g) 
SkiUikworih  v.  0reav€3j{h)  Partridge  v.  Partridgey{i)  Sdwood  v. 
Mildmay,{k)  Fonnereau  v.  Poyniz^iJ)  Colpoya  v.  Colpoys^^m)  The 
AUomey-Chneraly.  Chrote,{n)  Boys  v.  WiUiamSj{o)  Drace  v.  Denni- 
aon,{p)  MilkrY,  2Vaiw»,(y)  AshUm  v.  Ashton^ijr)  Purse  v.  Snaplin.{s) 

Mr.  Stuart,  Mr.  Benshaw  and  Mr.  Morris  tot  the  defendant  J. 
D.  Cork,  and 

Mr.  BetheU  and  Mr.  Leuns,  for  his  child,  contended  that  the 
legacies  in  question,  were  charged,  by  the  will,  upon  the  whole 
of  the  testator's  property,  and,  consequently,  that  they  were  gen- 
eral legacies :  and,  in  support  of  their  argument,  they  relied  upon 
the  expressions  used,  by  the  testator,  in  different  parts  of  his 
will.  They  cited  Fowler  v.  Willoughby,{t)  Savih  v. 
^Blacketlu)  Doe  v.  Cooperlv)  Orone  v.  OdeU,{w)  CoUtson  [*482] 
V.  Qirling.{x)  And  they  observed  upon  Boys  v.  Wil- 
liatns  and  Selwood  v.  Mildmay. 

(a)  The  argomenU  of  the  plaintiff's  oounael  had  referenoei  prindpally,  to  the  in- 
admissibilitj  of  the  evidence,  and  as  the  Vioe-Chancdlor  (though  he  said  that  he 
mtist^  of  course,  hear  all  the  evidence  that  the  master  had  used  in  making  his  report) 
decided  the  ease  on  the  expressions  which  occurred  in  different  parts  of  the  will, 
without  anj  regard  to  the  evidence,  it  did  not  appear  necessaiy  to  give  the  argu- 
ments at  length. 

(b)  4  Yes.  748.  (o)  2  Rubb.  k  MyL  689. 

(c)  5  Ve&  461.  (p)  6  Ves.  386. 
{d)  2  Cox,  184.  {q)  8  Bing.  244. 

(e)  2  Bro.  0.  a  108.  (r)  Ca.  Temp.  Talb.  162. 

{g)  2  Keen,  766.  («)  1  Atk.  414 

{h)  4  Ujl  k  Or.  36.  (Q  2  Sim.  ft  Stu.  354. 

(t)  Ca.  Temp.  Talb.  226.  («)  1  P.  W.  777. 

(fe)  3  Ves.  306.  (v)  1  East,  229. 

(9  1  Bro.  C.  0.472.  (w)  1  Ball  ft  Beatt  449. 

(in)  Jacob,  461.  {x)  4  Ujl  ft  Cr.  63. 

(n)  3  Mer.  316. 
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Mr.  Cooper  appeared  for  the  trustees. 

The  Vice-Chancellor: — ^In  order  to  determine  the  mean- 
ing  of  this  testator,  as  well  as  to  determine  the  meaning  of  every 
other  testator,  it  is  the  duty  of  the  court  to  look  through  tlw 
whole  of  the  will,  in  order  to  see  in  what  sense  the  testator  has 
used  certain  words  upon  which  a  question  arisea 

It  is  clear,  upon  the  face  of  this  will,  that  the  testator  has  used 
the  word  "  sum"  in  the  sense  of  value :  because  in  the  bequest 
which  is  made  to  the  childjpn  of  J.  D.  Cork,  which  relates  to  the 
second  sum  of  10,000Z.  consols,  I  £nd  this  phraseology :  "  for  and 
during  the  term  of  his  natural  life,  and,  fix)m  and  immediately 
after  his  decease,  upon  trust  to  pay  and  divide  the  said  principal 
sum  of  10,000?.  consols,  or  the  stocks,  ftmds  or  securities  wherein 
or  whereon  the  same  sum  shall  or  may  be  then  invested."  It  is 
clear,  therefore,  that  the  testator  so  conceived  of  a  sum  of  10,0002. 
consols,  as  that  it  might  be  invested  in  stocks,  fiinds  or  securities, 
not  any  one  of  them  being  consols :  because  the  sentence  shows 
that  he  uses  the  words :  "  stocks,  funds  or  securities,"  which  fol- 
low the  word  "  or,"  in  contradistinction  to  the  word  "  consols ;" 
and,  therefore,  that  sentence  is  not  intelligible  tmless  you  take 

the  word  "  sum,"  in  the  sense  of  "  value ;"  and  then  the 
[*488]    whole  is  clear ;  for  it  will  be :  "  whereon  the  *same  value 

shall  or  may  be  then  invested,  between  and  amongst  all 
and  every  of  the  children."  The  value  might  be  found  in  stocks 
or  securities  other  than  consols.  If  that  is  the  true  interpretation 
of  the  word  "  sum,"  in  that  part  of  the  will,  the  same  interpreta- 
tion must  be  put  upon  it,  where  it  is  used  with  respect  to  that 
very  thing  which,  immediately  before,  is  given  to  J.  D.  Cork  for 
his  life ;  because  his  children  were  only  to  take  in  remainder, 
that  which  was  given  to  him  for  life.  And,  if  that  be  the  true 
interpretation  of  the  word  "  sum,"  then  look  at  the  way  in  which 
this  sum  of  10,000t  consols  is  given  to  Cork  for  life  with  re- 
mainder to  his  children.  The  direction  is  that  the  trustees: 
"  shall  and  do,  from  and  immediately  after  the  decease  of  my 
said  wife,  stand  and  be  possessed  of  and  interested  in  the  further 
sum  of  10,000?.  consols."    He  uses  the  word  **  further"  with  ref- 
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orenoe  to  the  preceding  sum :  he  means,  in  the  second  place,  to 
give  a  thing  of  the  same  value  as  he  had  before  given  absolutely ; 
that  is,  to  give  the  value  of  stock  to  Cork  for  life,  with  remainder 
to  his  children,  in  addition  to  the  prior  bequest,  of  the  same 
value,  to  him  absolutely.  It  seems  to  me  to  be  impossible  to 
understand  this  testator  in  any  other  sense  than  as  having 
reference  to  the  value  of  the  thing,  rather  than  to  the  description 
of  it. 

If  you  go  through  the  will,  you  will  see  what  notions  the  tes- 
tator had  about  his  property.  He  commences  his  will  by  taking 
notice  that  his  wife  was  entitled,  under  their  marriage  settlement, 
to  the  sum  of  2,000il ;  and  he  says :  "  Now  I  hereby  will  and 
direct  my  executrix  and  executor  hereinafter  named,  by  and  out 
of  my  ftmded  estate  or  property,  or  such  of  my  estate  and  prop- 
erty as  shall,  at  the  time  of  my  decease,  be  funded,  to  pay  and 
satisfy,  imto  my  said  wife,  the  said  sum  of  2,000?.,  as 
soon  as  conveniently  may  be  after  my  *decease."  Now,  [*434] 
as  to  the  expression,  "funded :"  ordinarily  q)eaking,  one 
might  suppose  that  funded  property  would  mean  property  in  the 
funds :  and  it  appears  to  me  that  Ihat  is  the  meaning  of  the  tes- 
tator ;  because,  in  a  subsequent  part  of  his  will,  he  has  taken 
notice  of  the  feet  that  part  of  his  property  may  be  in  what  he 
calls  government  or  real  security,  and  that  part  may  not ;  but 
that  part  which  is  not,  is  to  be  vested  in  government  or  real  se- 
curity ;  and  that  affords  some  sort  of  due  to  discover  what  the 
testator  means  by  his  ftmded  estate. 

After  making  a  disposition  to  his  wife,  of  certain  specific  chat* 
tels,  he  gives  all  the  rest,  residue  and  remainder  of  his  real  and 
personal  estate,  effects  and  property  whatsoever  and  wheresoever, 
and  of  what  nature  and  kind  soever  the  same  may  be,  to  his  wife 
and  another  trustee,  upon  trust  to  collect^  get  in  and  receive  all 
debts  and  sum  and  sums  of  money  which  shall  be  due,  owing  or 
belonging  to  him  at  the  time  of  his  decease,  and  not  vested  in  or 
secured  upon  government  or  real  security.  Then  he  leaves  that, 
and  goes  to  another  thing :  '^  and  to  do  all  such  acts  as  may  be 
necessary  for  vesting  in  them,  my  said  trustees  and  the  survivor 
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of  them  and  the  executors  and  administrators  of  such  smrivor, 
all  moneys  due,  owing  or  belonging  to  me  at  the  time  of  my  de- 
cease, which  shall  or  may  be  then  invested  upon  government  or 
real  security :"  so  that,  if  there  were  any  sum  of  consols  standing 
in  his  name  at  the  time  of  his  death,  it  is^  by  express  direction, 
to  be  transfwred  into  the  names  of  the  trustees.  I  notice  that, 
because  it  throws  a  light  upon  the  bequest  of  10,000?.  consols  to 
the  children :  for  if,  under  this  first  part  of  the  will,  the  10,000t 

consols  were  to  be  invested  in  the  names  of  the  trustees, 
[*485]     where  would  be  the  10,0001  consols  ^standing  in  his 

name?  Then  he  goes  back  again  to  the  property  un- 
funded, and  says :  "  And  when  and  from  time  to  time  so  soon 
as  such  debt  or  debts,  sum  or  sums  of  money  first  mentioned, 
shall  be  got  in  and  received,  to  lay  out  and  invest  the  same  or  so 
much  and  such  part  thereof  as  shall  not  be  othenvise  required 
for  the  purposes  of  this  my  will,  upon  government  or  real  secu- 
rity, in  the  names  or  name  of  them,  my  said  trustees  above  named, 
or  of  the  survivor  of  them,  or  of  the  executors  or  administrators 
of  such  survivor."  Therefore  the  general  scheme  of  this  testa- 
tor's will  was,  in  the  first  instance,  to  have  everything  laid  out 
on  government  or  real  security  in  the  names  of  the  trustees. 
Then  he  says :  "  And,  further,  that  they,  my  said  trustees  for 
the  time  being  of  this  my  will,  do  and  shall,  by  and  out  of  the 
moneys  so  as  aforesaid  or  otherwise  to  come  to  their,  his,  or  her 
hands :"  then  here  is  a  strange  contradiction :  "  in  the  first  place, 
fully  to  pay  and  satisfy  all  my  just  debts:"  whereas,  according 
to  the  words  as  they  stand,  the  first  thing  they  were  to  do  was 
to  collect  the  outstanding  unfunded  property,  and  place  it  in 
government  or  real  security ;  but  here  they  are  directed,  in  the 
first  place,  to  pay  all  the  debts.  Then  he  proceeds :  "  And  as 
to  my  estate  and  property  unfunded,  if  that  shall  be  sufficient :" 
— it  appears  to  me  he  here  means  to  speak  of  the  surplus  of  the 
property  being  unfimded  at  the  time  of  his  death,  which  may 
remain  after  satisfaction  of  his  debts,  if  that  shall  be  sufficient: — 
"  and  if  not,  then,  as  to  my  general  personal  estate,  subject  there- 
to ;  and,  as  to  my  funded  estate  and  property,  subject  to  the 
aforesaid  sum  of  2,000Z.  sterling."  Now  that  is  consistent ;  be- 
cause he  had  directed  the  2,0002.  sterling  to  come  out  of  the 
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funded  estate,  without,  I  apprehend,  any  very  clear  notion  of 
what  he  really  meant  to  be  done  with  reference  to  the 
2,000Z. ;  but,  if  there  was  *some  loose  money  not  in  the  [*436] 
funds,  it  would  be,  prima  facie^  the  duty  of  the  execu* 
tors  to  pay  the  2,000/.  out  of  that^  and  not  to  take  the  trouble  of 
investing  for  the  purpose  of  selling  what  they  had  invested,  and 
then  to  pay  the  2,000Z.  "  Then  upon  further  trust  that  the  said 
trustees  for  the  time  being  of  this  my  will,  shall  stand  and  be 
seised  and  possessed  of  and  interested  in  the  rest,  residue  and  re- 
mainder of  my  said  estate,  effects  and  property,  both  real  and 
personal,  upon  trust  to  pay  and  apply,  to  my  said  wife,  her  ap« 
pointees  or  assigns  to  be  named  in  writing  under  her  hand,  or 
allow  her  to  retain  the  rents,  interest,  dividends,  proceeds  and 
profits  of  all  such  rest,  residue  and  remainder  of  my  said  estate, 
effects  and  property,  except  the  sum  of  L0,000Z.  consols  hereinaf- 
ter mentioned."  It  is  true  that  he  goes  on  to  use  the  word, 
''sum,"  but  it  seems  to  me  to  be  manifest^  from  the  passages 
which  I  have  read,  that,  by  the  term,  "  sum,"  he  only  means 
value ;  the  value  of  the  10,000Z.  consols.  "  And  upon  further 
trust  to  pay  and  apply  the  interest,  dividends,  profits  and  pro- 
ceeds of  the  sum  of  10,000Z.  consols,  now  standing  in  my  name 
in  the  books  of  the  governor  and  company  of  the  Bank  of  Eng- 
land, for  and  towards  the  maintenance,  education  and  support  of 
my  adopted  nephew,  Joseph  Duncan  Cork,  for  and  during  the 
natural  life  of  my  said  wife ;  and,  after  the  decease  of  my  said 
wife,  in  case  the  said  Joseph  Duncan  Cork  shall  not  then  have 
attained  the  age  of  twenty-one  years,  then  to  pay  and  apply  such 
interest,  dividends,  profits  and  proceeds  to  and  for  the  purposes 
aforesaid,  until  he  shall  attain  such  age,  if  he  shall  so  long  con- 
duct himself  with  propriety." 

Now  the  testator  is  here  using  phrases  which,  of  themselves, 
are  inapplicable  to  10,000/.  consols,  but  perfectly  appli- 
cable to  the  valvje  of  10,000/.  consols,  *when  that  is  in-  [*437] 
vested  in  government  or  real  security;  because  then 
there  might  happen  to  be  interest,  dividends,  profits  and  pro- 
ceeds :  part  might  be  invested  in  one  fund,  and  part  in  another; 
and  so  there  might  be  such  a  state  of  things  as  would  make  those 
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.  words  applicable  to  the  subject :  but,  as  they  stand,  they  are  in* 
applicable  to  it. 

Then,  sinular  words  follow  with  respect  to  the  circumstance  of 
J.  D.  Cork  attaining  the  age  of  twenty-one;  because,  then,  the 
trustees  are  to  pay,  apply  and  transfer  unto  him  the  said  princi- 
pal sum  of  10,000?.  consols.  Now,  if  you  read  "value"  for 
*'  sum,"  then  the  words  have  some  sense ;  for  they  might  pat/  to 
him  the  value,  they  might  apply  to  him  the  value,  they  might 
transfer  to  him  the  value ;  but  the  word  "  pay,"  seems  a  veiy  in- 
applicable word  if  it  is  to  be  strictly  confined  to  a  sum  of  10,000?, 
consols,  which  could  hardly  be  paid,  but  might  be  transferred. 
Whereas  the  testator  takes  a  larger  view  of  what  might  be  the 
state  of  his  property  at  the  time  when  J.  D.  Cork  should  attain 
twenty-one,  and,  therefore,  under  the  idea,  of  which  his  mind 
was  full,  that  he  might  have  property  of  the  value  of  10,000£ 
consols,  standing  in  various  securities,  he  uses  these  words,  "  to 
pay,  apply  and  transfer." 

Then  follows  the  passage  to  which  I  have  before  referred, 
which  throws  light  on  the  first  passage,  namely,  "  the  further  sum 
of  10,000?.  consols  now  standing  and  being  in  my  name."  Then 
the  same  words,  "  dividends,  profits  and  proceeds,"  are  again  in- 
troduced, and,  of  course,  they  are  subject  to  the  same  observa- 
tion.   And  then,  in  the  subsequent  part  of  this  bequest,  which 

regulates  the  mode  in  which  the  children  are  to  enjoy 
[*438]    the  second  sum  of  10,000?.  consols,  if  it  shoidd  *come  to 

them  after  the  death  of  their  fether,  we  find  the  words, 
"the  share  or  shares  of  such  child  or  children  in  such  stocks, 
fdnds  or  securities  as  aforesaid:"  and  those  words  are  repeated  a 
few  lines  below :  "  in  such  trust  moneys,  stocks,  funds  and  securi- 
ties." Then,  finally,  come  the  words  (I  do  not  think  much  turns 
on  them)  that  the  trustees  are  to  transfer  the  ultimate  residue,  af- 
ter the  satisfitction  of  the  prior  gifts,  legacies,  trusts,  ends,  intents 
and  purposes  of  the  will,  to  the  brother  and  sisters  of  the  testator. 

Therefore,  my  opinion  upon  the  true  construction  of  this  will, 
is  that  the  testator  is  not  to  be  taken  to  have  given  two  sums  of 
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consols  wbich  might  be  standing  in  Iiis  name ;  but  to  have  given, 
twice  over,  the  value  of  the  sum  of  10,000t  consols.  And,  if  that 
is  so,  inasmuch  as  there  is  general  property  enough  to  answer  the 
bequests,  all  the  observations  that  have  been  made  about  giving 
specific  sums  of  stock,  and  giving  things  specificallj,  are  inap- 
plicable to  the  case. 

Mj  opinion  is  that  it  would  be  doing  a  great  injustice  to  what, 
upon  the  simplest  perusal  of  the  will,  one  cannot  fail  to  see  must 
have  been  the  intention  of  the  testator,  if  I  were  to  pin  down  the 
construction  to  the  narrow  words  which  are  found  in  the  three 
sentences  where  the  sum  of  10,000Z.  consols  is  spoken  of,  and  not 
to  give  them  that  ampler  meaning  in  which,  as  I  think,  it  is  evi- 
dent, from  the  context  of  the  will,  that  he  meant  to  use  them, 
namely,  as  designating  the  value  of  the  sum  of  10,000Z.  consols, 
and  not  the  sum  itsel£ 

Declare  that  the  legacies  of  10,0007.  consols,  are  general  lega- 
cies, and  that,  as  such,  they  are  to  be  provided  for  out  of  the  tes- 
tator's general  estate. 


*June  ZOth. — The  cause  was  placed  in  the  paper  on    [*4S9] 
this  day,  for  the  purpose  of  having  the  minutes  of  the 
Vice-Chancellor's  order  settled. 

Mr.  Anderdon  for  the  plaintijflfe,  the  residuary  legatees : — As  the 
court  has  decided  that  the  legacies  of  10,000t  consols  are  general 
legacies,  and  as  consols  have  risen  sincethe  testator's  death,  I  sub- 
mit that  the  legatees  are  not  entitled,  as  against  the  residuary 
legatees,  to  have  two  sums  of  10,000Z.  consols  purchased  at  the 
present  price,  but  to  have  only  so  much  money  laid  out  in  that 
stock  as  would  have  been  required  to  answer  the  legacies  either 
at  the  death,  or  at  the  end  of  the  first  year  after  the  death  of  the 
testator. 

Mr.  JSmrt  for  J.  D.  Cork :— There  are  above  28,0001  consols 
in  court  in  this  cause ;  and  the  legatees  are  entitled  to  have  two 
sums  of  10,0007.  consols  each,  transferred,  firom  the  fimd  in  court, 
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to  their  accotmt.    They  are  entitled  to  10,000?.  consols  each, 
whatever  may  be  the  price  of  that  stock. 

Mr.  Anderdcm  in  reply : — ^The  testator  had  not,  either  at  the 
date  of  his  will  or  at  his  death,  consols  sufficient  to  answer  the 
legacies.  In  consequence  of  which  they  must  now  be  provided 
for  out  of  his  general  estate :  and,  that  being  so,  the  legatees  are 
not  entitled,  as  against  the  residuary  legatees,  to  have  the  foil 
amount  of  their  legacies  purchased  at  the  present  high  price  of 
the  funds.  Suppose  that  the  assets  had  not  been  sufficient  to  pay 
all  the  legacies  in  full :  in  that  case,  in  order  to  ascertain  how 
much  these  legacies  ought  to  abate,  the  value  of  them  must  have 

been  calculated  according  to  the  price  of  consols  at  the 
[*440]    *end  of  the  first  year  after  the  testator's  death.    Black- 

shaw  V.  Roger$.{(i)  That  case  establishes  that  the  crite- 
rion of  the  value  of  a  stock  legacy,  is  the  price  of  the  stock  at  the 
time  when  it  ought  to  have  been  purchased.  If  the  court  were 
to  adopt  the  course  suggested  by  Mr.  Stuart^  it  would  treat  these 
legacies  as  being  both  general  and  specific. 

• 

The  Vice-Chancellob: — ^If  there  had  been  a  deficiency  of 
assets  at  the  testator's  death,  and  it  had  been  necessary  that  all 
the  legacies  given  by  the  wiU  should  abate  proportionably ;  then 
the  value  of  the  legacies  in  question,  must  have  been  estimated 
according  to  the  price  of  consols  at  the  end  of  the  year  next  after 
the  testator's  death.  But  if  the  assets  were  sufficient,  as  I  under- 
stand they  were,  then  the  legatees  would  have  been  entitled  to 
have  the  full  amount  of  their  legacies  purchased  and  transferred 
into  their  names  at  the  end  of  the  year:  and  the  right  which  they 
then  had  still  continues,  the  assets  being  still  sufficient  K  what 
ought  to  have  been  done,  had  been  done  at  the  proper  time,  the 
legatees  would  have  taken  10,000^.  consols  each ;  and  what  they 
would  then  have  taken,  they  would  have  had  now.  Conse- 
quently a  sum  of  10,'000?.  consols  must  be  transferred  to  the  sep- 
arate account  of  each  legatee,  from  the  consols  now  in  the  name 
of  the  Accountant-General  to  the  general  credit  of  the  cause. 

(a)  4  Bro.  a  C.  849,  cited. 
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*Walfobd  V.  Pembebton.  [*441] 

Practice, — Supplemental  BiU. 

1843:  2dlfa7. 

A  supplemental  bill  may  be  filed  after  replication,  without  the  leave  of  the  court,  in 

order  to  state  matters  which  occurred  before  the  filing  of  the  original  bill,  but  were 

not  disoorered  until  after  replication. 

Aftbb  replication  filed  but  before  publication  had  passed  in 
ihe  original  suit^  the  plaintiff^  without  having  obtained  the  leave 
of  the  court,  filed  a  supplemeiital  bill  for  the  purpose  of  putting 
in  issue  matters  which  occurred  before  the  filing  of  the  original 
bill,  but  which,  as  the  supplemental  bill  alleged,  did  not  come 
to  the  plaintiff's  knowledge  until  after  replication  had  been  filed 
in  the  original  suit 

The  defendant  demurred  for  want  of  equity. 

Mr.  Stuart  and  Mr.  Oreen^  in  support  of  the  demurrer,  said 
that  it  was  irregular  to  file  a  supplemental  bill,  when  the  same 
purpose  might  be  obtained  by  amending  the  original  bUl,  under 
the  15th  of  Lord  Lyndhurst's  amended  orders  :(a)  that  the  sup- 
plemental bill  was  an  .evasion  of  that  order,  and  an  attempt  to 
obtain  the  benefit  of  it,  without  complying  with  the 
conditions  which  *it  imposed.  They  cited  ColdcmghY.  [*442] 
Evim8;(^)  OrompUm  v.  Wombwell;{c)  and  The  AUomey' 
Oeneral  v.  The  Fishmonger's  (hmpany.{d) 

(a)  The  13th  order  allows  a  plaintiff  to  amend,  onoe,  as  of  course,  after  answer 
and  before  replication;  but  if  he  wishes  to  amend  a  second  time,  he  must  make  a 
special  application,  supported  by  affidavit,  that  the  draft  of  the  intended  amendments 
has  been  settled  and  signed  bj  counsel,  and  that  thej  are  material  to  the  plaintiff's 
case.  The  16th  order  prescribes  that,  after  a  replication  has  been  filed,  the  plaintiff 
dull  not  be  permitted  to  withdravi^it  and  amend  his  bill,  toUhotU  a  gpecial  ^der  made 
ofn  a  motion,  with  notice,  and  supported  bj  affidavit  that  the  amendment  is  material, 
and  could  not,  with  reasonable  diligence,  have  been  sooner  introduoed  into  the  bill. 

(&)  Ante,  VoL  IV,  p.  76. 

(e)  Ibid,  628. 

(d)  4  Uyl  A  Gr.  U    See  Judgment,  pp.  9  k  10. 

Vol.  XIII.  24 
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Mr.  Betkell  and  Mr.  W.  T.  S.  Daniel  appeared  in  support  of 
the  bill,  but 

The  Vicb-Chancellor,  without  hearing  them,  said :— I  have 
heard  nothing  which  satisfies  me  that  a  party  is  deprived,  by  the 
15th  order,  of  the  right  which  he  unquestionably  had  before,  of 
filing  a  supplemental  bill  for  the  purpose  of  putting  in  issue  mat- 
ters discovered  since  the  filing  of  the  replication.  That  was  the 
old  right,  BJid  prima  fxcie,  that  right  remains. 

K  my  decision  in  Grompion  v.  WombweU,  had  been  wrong,  it 
was  very  easy  to  set  it  right.  It  was  a  case  that  was  very  much 
litigated;  and  therefore  it  is  but  reasonable  to  conclude  that  if 
there  had  been  a  conviction,  in  the  minds  of  those  against  whom 
I  decided,  that  the  decision  was  wrong,  means  would  have  been 
taken  to  set  it  right ;  but  no  such  means  were  taken. 

With  respect  to  the  observations  made  by  Lord  Cottenham, 
C,  in  The  AUomei/' General  v.  The  Fishmonger's  Company^  on 
Cohhugh  v.  Evans  and  OrompUm  v.  WombweU,  I  beg  to  say  that 
I  do  not  see  any  inconsistency  or  difl&culty  in  drawing  the  line 
between  those  two  cases.     In  the  first  of  those  cases,  the  plaintiff 

filed  a  bill  which  he  called  a  supplemental  bill,  and  a 
[*448]     *demurrer  was  put  in  to  it,  and  allowed.    The  ground 

for  allowing  the  demurrer,  was  that  the  bill,  fi:om  the 
very  nature  of  its  statements,  could  not  be  considered  as  supple- 
mental, but  was  virtually  an  amendment,  because  it  sought  to 
state  a  fact  in  a  way  diametrically  contrary  to  the  way  in  which 
the  fact  had  been  stated  in  the  original  bill :  and  it  struck  me 
that  however  pressing  the  necessity  might  be  to  have  the  &ct 
stated  correctly,  that  is,  according  to  the  second  view  of  it,  the 
proper  method  of  doing  so  was  by  amending  the  original  bill; 
and,  therefore,  I  would  not  allow  a  bill  called  supplemental,  to 
have  validity  as  a  supplemental  bill,  when  it  was  perfectly  plain 
that  the  proper  method  of  rectifying  the  record,  was  to  amend. 

The  other  case  was  one  in  which  a  supplemental  bill  was  filed, 
and  where,  according  to  the  practice  of  the  court,  a  supplemental 
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bill  might  be  filed.  And  I  do  not  observe  that  what  Lord  Cot- 
tenham  said,  in  The  Attorney' Oeno-al  v.  The  Fishmongers*  Cbm- 
pany^  prejudices  the  question.  All  that  his  Lordship  said  was, 
if  the  parties  had  a  right,  let  them  exercise  it ;  but  he  never  de- 
cided the  question  whether  they  had  or  had  not  the  right. 
Therefore,  it  is  in  no  manner  an  authority  in  support  of  the  pres- 
ent demurrer. 

In  my  opinion,  there  is  a  very  considerable  distinction  to  be 
taken  between  an  amendment  before  replication  and  an  amend- 
ment after  replication :  there  is  a  greater  probability  of  success 
in  an  application  to  amend  before  replication,  than  in  an  applica- 
tion to  amend  after  replication ;  and  the  &ct,  that  the  18th  order 
has  gone  on  to  direct  that  part  of  the  foundation  of  the  applica- 
tion shall  be  the  actual  amendment  of  the  draft  with  the 
approbation  of  counsel,  proves  it.  Because  the  *court  [*444] 
would  never  have  subjected  the  party,  in  the  first  in- 
stance, to  the  necessity  of  going  to  the  expense  of  consulting 
counsel,  and  having  the  draft  approved,  (as  it  has  done  by  the 
18th  order,)  and  have  omitted  that  condition  in  the  15th  order, 
unless  the  difference  had  been  intended.  The  orders  of  1828 
were,  for  the  most  part,  framed  by  Sir  John  Leach,  a  most  astute 
judge,  who  perfectly  well  knew  what  his  own  meaning  was,  and 
also  how  to  express  it  with  the  greatest  clearness  and  accuracy ; 
and  no  one  can  read  the  18th  and  the  15th  orders  without  being 
struck  with  the  difference  between  them. 

At  present^  it  has  not  been  shown  to  me  that  it  is  contrary;, 
either  to  the  course  of  the  court  or  to  the  construction  of  the 
15th  order,  that  such  a  supplemental  bill  as  this  should  be  filed; 
and  therefore  I  shall  overrule  the  demi;irrer.(a) 

(a)  See  Bangtr  y.  The  Oreai  Western  Raihoay  Company^  cuOt^  p.  368. 


(o)  AnU,  Vcrf.  VI,  p.  240.  {b)  19  Vea  459. 
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[*445]  *YouNG  V.  Macintosh. 

Legacy. —  Will — Cbnstnxiion. 

1843:  2d  May. 

Testator  bequeathed  to  his  daugater  Eliza^  2,0001  for  life,  the  principal  to  be  eqoally 
divided  among  her  children,  should  they  have  aUained  tweniy-one :  and,  to  the  two 
children  of  his  late  daughter  Jemima,  1,0002L  each,  io  he  paid  on  their  attaining 
twenty-one :  Held,  that  the  legacies  to  the  children  were  contingent  on  thdr  at- 
taining twenty-one,  and  that  they  were  not  entitled  to  interest  in  the  meantinie. 

Testator  left  to  his  daughter  Jane,  the  sum  of  2,000L,  to  he  seUled  an  her  when  she 
married,  or  to  be  paid  to  her  on  her  attdning  twenty-one:  should  she  die  not 
leaving  issue,  the  2,0002.  to  &11  into  the  residue  of  his  estate.  Jane  married  in  her 
Other's  lifetime.  The  court  directed  the  legacy  to  be  settled  in  trust  for  her  sepa- 
rate use  for  liib ;  remainder  for  her  children  living  at  her  death,  according  to  her 
appointment ;  in  default  ci  appointment,  for  her  sons  at  twenty^one,  and  her  dangh- 
ters  at  that  age  or  on  marriage ;  remainder  for  her  next  of  kin ;  and,  if  she  had  no 
child  living  at  her  death,  the  legaoy  to  become  part  of  the  testator's  residue. 

Peteb  Littlejohn,  by  his  will  dated  the  5th  of  Jamjary, 
1823,  directed  his  debts  to  be  discharged  as  soon  as  convenient 
after  his  decease,  and  gave  the  interest  of  all  such  worldly  estate 
and  effects  as  he  might  be  possessed  of  or  entitled  to  at  his  de- 
cease, to  his  wife,  Jane,  for  her  life,  and,  at  her  demise,  the  prin- 
cipal to  be  distributed  as  follows : 

"  To  my  daughter  Maria,  the  widow  of  the  late  Captain  Peter 
Young,  for  her  use  and  benefit  during  the  period  of  her  natural 
life,  3,000?.  sterling :  the  principal,  at  her  death,  to  be  equally 
divided  between  her  two  children  should  they  have  attained  the 
age  of  twenty-one  years :  should  either  of  them  die,  the  survivor, 
in  thaib  case,  to  have  2,000i  only,  and  the  remaining  1,000?.  to 
fall  into  the  residue  of  my  estate.  To  my  daughter  Eliza,  the 
wife  of  Captain  Ivie  Campbell,  the  sum  of  2,000Z.  sterling,  for 

his  and  her  use  and  benefit  during  the  period  of  her  life : 
[*446]     on  her  decease,  ^ihe  principal  to  be  eqtmUy  divided  among 

her  children  hy  the  said  Captain  Ivie  OampbeU^  should  they 
have  attained  the  age  of  twenty-one  years :  but  should  she  die  not 
leaving  issue,  in  this  case,  the  2,0002.  to  &11  into  the  residue  of 
my  estate. 
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"To  the  two  children  of  my  late  daughter  Jemima,  by  Mr. 
Henry  Walters,  I  leave  l,000t  sterling  each,  to  be  paid  on  their 
(Waimng  the  age  of  twenty-one  years :  either  or  both  dying  before 
that  period,  the  legacy  or  legacies  to  fiall  into  the  residue  of  my 
estate.  To  my  son,  William  Douglas,  I  leave  the  sum  of  8,000Z. 
sterling,  to  be  paid  to  him  on  the  demise  of  his  rrwlher^  should  he 
then  haveaUained  the  age  of  twenty-one  years :  should  he  die  before 
that  period,  the  8,000i  to  fell  into  the  residue  of  my  estate. 

"  To  my  daughter  Jane,  I  leave  the  sum  of  2,000t  sterling,  to 
be  settled  upon  her  when  she  marries,  or  to  be  paid  to  her  on  her  air 
iaining  the  age  of  twenty-one  years:  should  she  die  not  leaving 
issue,  this  2,0001  to  fall  into  the  residue  of  my  estate.  The  sums 
bequeathed  to  my  son,  William  Douglas,  and  to  my  daughter 
Jane,  are  to  be  appropriated,  that  is,  the  interest  thereof,  to  their 
education  and  maintenance,  should  they  not  have  attained  the 
age  of  twenty-one  years,  or  the  latter  not  be  married  at  the  pe- 
riod of  the  decease  of  her  mother,  at  the  discretion  of  the  ezecu- 
tOTQ  herein  named.  The  rest  and  residue  of  my  estate  which 
may  accrue  from  the  lapse  of  lives  or  from  any  other  cause  or 
source,  I  direct  may  be  equally  divided  among  my  surviving 
children  and  their  issue,  share  and  share  alike,  on  their  respect- 
ively attaining  the  age  of  twenty-one  years."  The  testator  then 
{^pointed  four  persons,  of  whom  the  defendant  Macin- 
todi,  was  the  sole  survivor,  the  executors  *of  his  will.  [*44:7] 
Afker  the  date  of  the  wUl,  the  testator's  daughter,  Eliza 
Campbell,  died,  and  his  daughter  Jane  intermarried  with  John 
Day  Stokes ;  but  there  was  no  issue  of  that  marriage. 

The  testator  died  in  January,  1884,  leaving  his  wife  and  all 
his  children  and  grandchildren  named  in  Ids  will,  except  his 
daughter  Eliza  Campbell,  him  surviving.  His  widow  died  in 
June,  1886. 

The  bill  was  filed  by  the  testator's  daughter  Maria  Young,  and 
his  son,  William  Douglas  littlejohn,  against  Mr.  Macintosh,  Mr. 
and  Mrs.  Stokes,  Ivie  Campbell,  the'  only  child  of  Eliza  Camp- 
bell, Peter  Young  and  James  Gavin  Young,  the  children  of  Mrs. 
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Young,  and  Thomas  D.  Walters  and  Henry  Littlejohn  Walteis, 
the  children  of  the  testator's  deceased  daughter  Jemima.  All 
the  parties  were  adults.  The  testator's  property  consisted  of  a 
leasehold  house  and  of  stock  and  cash  to  the  amount  of  about 
18,000t  The  bill  prayed  that  it  might  be  declared  that  the  de- 
fendants Ivie  Campbell,  T.  D.  Walters  and  Henry  L.  WaLteis, 
the  children  of  Mrs.  Campbell  and  Mrs.  Walters,  did  not  become 
entitled  to  any  interest  on  their  legacies  until  they  attained  twenty-one 
respectively ;  and  that  it  might  be  also  declared  that  the  2,0001 
given  to  Mrs.  Stokes,  ought  to  be  settled  on  her  and  her  issue  ;  and 
that,  in  case  of  her  death  without  issue,  the  same  would  form 
part  of  the  testator's  residuary  estate. 

Mr,  SideboUom  for  the  plaintiff 

Mr.  Romilly  for.  J.  D.  Stokes,  and  Mr.  Totter  for  Jane,  his  wife, 
contended  that  the  gift  to  the  children  of  Mrs.  Camp- 
[*448]  bell,  was  contingent  on  their  attaining  twenty-one ;  *and, 
that  consequently,  the  intermediate  interest  fell  into  the 
testator's  residuary  estate ;  as  did  also  the  interest  on  the  l^a- 
cies  given  to  the  children  of  the  testator's  daughter  Jemima,  and 
to  his  Son,  W.  D.  Littlejohn :  for  the  gift  and  the  time  of  pay- 
ment of  those  legacies,  were  in  one  and  the  same  sentence,  and, 
therefore,  those  legacies  also  were  contingent  on  the  legatees  at- 
taining twenty-one. 

Mr.  Walpole^  for  the  children  of  Mrs.  Campbell  and  Mrs.  Wal- 
ters, said  that  the  legacies  given  to  his  clients,  were  to  be  severed 
from  the  residue  at  the  time  of  the  death  of  the  testator's  widow, 
and,  therefore,  they  carried  their  fruits  with  them  from  that  time : 
that  there  was  a  distinction  between  the  legacy  to  the  children 
of  Mrs,  Campbell  and  the  legacy  to  the  children  of  Mrs.  Walters ; 
for  the  former  was  given  to  Mrs.  Campbell  for  life,  and,  on  her 
death,  it  was  to  vest  in  her  children,  and,  therefore,*  at  aU  events, 
the  defendant  Ivie  Campbell,  her  only  child,  was  entitled  to  in- 
terest on  his  legacy  from  the  death  of  the  testator's  widow. 

The  Vick-Chancellor  : — With  respect  to  the  legacy  given 
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to  the  children  of  the  testator's  daughter  Eliza  Campbell,  after 
the  death  of  their  mother ;  nothing  is  given  to  them  until  they 
attain  twenty-one ;  and,  therefore,  that  legacy  could  not  carry 
interest  in  the  meantime.  And, «.  with  respect  to  the  legacies 
given  to  the  testator's  son,  W.  D.  Littlejohn,  and  to  the  children 
of  his  daughter  Jemima,  io  be  paid  on  their  attaining  twenty-one ; 
interest  could  not  become  due  on  those  legacies,  before  the  day 
of  payment 


As  to  the  legacy  given  to  Mrs.  Stokes. 

Mr.  Bomilly^  for  her  husband,  said  that,  at  the  testa* 
tor's  *death,  she  was  married  but  under  age,  and  that  [*449] 
the  true  construction  of  the  bequest  in  her  fevor,  was 
that,  in  one  alternative,  namely,  in  case  she  married  after  the 
testator's  death  and  before  she  attained  twenty-one,  then  the 
legacy  was  to  be  settled  on  her  and  her  children,  and,  if  she  died 
without  issue,  it  was  to  fall  into  the  residue ;  but  that  alterna- 
tive was  out  of  the  question,  because  she  was  married  at  the  tes- 
tator's death :  that,  iq  the  other  alternative,  the  legacy  was  to  be 
paid  to  her,  absolutely^  on  her  attaining  twenty-one. 

Mr.  ToUer  for  Mrs.  Stokes,  said  that  her  legacy  was  directed 
to  be  appropriated,  and  the  interest  of  it  was  to  be  applied  for 
her  maintenance  and  education,  should  she  not  have  attained 
twenty-one  or  be  married  at  the  death  of  the  testator's  widow ;  so 
that  there  was  a  gift  of  the  principal,  with  interest  until  the  prin- 
cipal should  become  payable ;  and,  consequently,  she  took  a 
vested  interest  in  her  legacy:  that  the  words :  "shoidd  she  die 
not  leaving  issue,"  meant,  either  should  she  die  under  twenty- 
one,  or  unmarried,  or  before  the  death  of  her  mother,  that  is,  be- 
fore her  legacy  became  payable.    MonieUh  v.  Nichol8on,{a) 

The  next  question  is,  what  is  the  meaning  of  the  words :  "  to 
be  settled  upon  her."    I  submit,  that,  there  being  no  allusion  to 

(a)  2  Keen,  719. 
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her  children,  the  meaning  of  that  expression  .is  thi^  the  l^acjr 
should  be  so  settled  on  her  as  that  her  husband  should  take  no 
interest  in  it^  or,  in  other  words,  that  it  should  be  settled  on  hear 
for  her  separate  use,  absolutely.  Laing  v.  Lamg.{a) — [Thk 
Yice-Chancsllor  : — ^I  see  no  referenoe  to  any  husband  wha^ 
ever.] 

[*450]     *Mr.  Sainton  appeared  for  the  defendant  Macintodi. 

Mr.  SideboUomj  in  reply,  contended  that  the  legacy  was  to  be 
settled  on  Mrs.  Stokes  and  her  children ;  and  that,  if  she  died 
without  children,  it  was  to  ML  into  the  residue.  He  added  that> 
in  Laing  v.  Laing y  a  discretion  was  given,  to  the  executors,  with 
respect  to  the  settlement 

Thb  Vicb-Chancbllob  : — ^In  this,  as  in  every  other  oaae 
which  arises  on  a  will,  the  court  is  bound  to  give  effect  to  all  l^e 
words  of  the  instrument,  as  &r  as  it  can. 

The  testator  has  said :  ''  To  my  daughter  Jane,  I  leave  tiie 
sum  of  2,0002.  sterling,  to  be  settled  on  her  wh^x  she  marries,  or 
to  be  paid  to  her  on  her  attaining  the  age  of  twenty-one  years." 
It  is  plain  to  me,  that,  by  those  words,  he  meant  that  the  legacy 
should  be  paid  to  his  daughter,  on  her  attaining  the  age  of 
twenty-one.  But  he  has  said  also :  "  to  be  settled  on  her  when 
she  marries,"  In  my  opinion  he  gives  that  direction  in  contra- 
distinction to  Ihe  direction  that  the  legacy  should  be  paid  to  his 
daughter  on  her  attaining  twenty-one.  He  evidently  contem- 
plated a  marriage  during  infancy ;  and  meant  that,  in  that  event, 
the  legacy  should  not  be  paid  to  his  daughter,  but  should  be  set- 
tled on  her. 

The  proviso :  "  should  she  die  not  leaving  issue,"  is  incapable 
of  being  taken  in  connection  with  the  direction  io  pay  the  legacy 
to  the  daughter  on  her  attaining  twenty-one :  but  it  may  be 
taken  in  eonnection  with  the  direction  to  settle  it :  and,  in  my 

(a)  Artie,  Vol  X,  p.  315. 
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opinion,  it  means  that  the  issue  of  the  daughter,  shall  be  objects 
of  the  settlement. 

*The  only  remaining  question  is,  what  description  [*461] 
of  issue  did  the  testator  refer  to  ?  It  appears  &om  the 
bequest  to  Mr&  Campbell,  that  he  used  the  words,  '^  children" 
and.  "issue,"  as  synonymous  with  each  other:  and  the  conse- 
quence is  iJiat  the  legacy  must  be  settled  on  Mrs.  Stokes  for  her 
separate  use,  for  her  life,  and  after  her  decease,  on  her  children 
living  at  her  death ;  and  if  she  dies  without  leaving  a  child,  then 
it  must  &11  into  the  residue  of  the  testator's  estate. 


The  following  decree  was  drawn  up  : — ^Declare  that  the  de- 
fendants Ivie  Campbell,  Thomas  D'Oyly  Walters  and  Henry 
littlejohn  Walters,  are  entitled,  under  the  wiU.  of  Peter  Little 
John,  the  testator  in  the  pleadings  of  this  cause  named,  to  the 
respective  legacies  of  2,000Z.,  l,000t  and  l,000i  with  interest 
thereon  respectively  at  the  rate  of  41  per  cent  per  annum,  from 
the  days  on'which  they  respectivelj-  attained  the  age  of  twenty- 
one  years;  declare  that  the  legacy  of  2,0002.,  given  by  the  said 
testator's  will,  to  the  defendant  Jane  Stokes,  ought  to  be  settled 
upon  her  and  her  ehildren  living  at  the  tins  of  her  decease,  and 
that,  if  she  shall  die  without  leaving  any  such  issue^  then  that 
the  said  legacy  of  2,0002.  will  fall  into  the  residuary  estate  of  the 
said  testator :  and  the  defendant  Jane  Stokes,  by  her  separate 
answer,  not  requiring  an  account  to  be  taken  of  the  testator's 
personal  estate,  and  all  parties  by  their  counsel  at  the  bar,  waiving 
the  taking  of  such  accounts,  this  court  doth  order  and  decree  that 
the  leasehold  estates  of  which  the  said  testator  was  possessed  at 
the  time  of  his  death,  be  sold  by  the  defendant  Eneas  Macintosh, 
by  public  auction  or  private  contract  as  he  shall  think  fit.  And 
it  is  ordered  that  it  be  referred  to  the  master  of  this  court 
in  rotation,  to  *approve  of  a  proper  settlement  of  the  [*452] 
legacy  of  2,000Z.  bequeathed  to  the  said  defendant  Jane 
Stokes,  or  so  much  thereof  as  shall  remain  after  deducting  the 
costs  heieinaftier  directed  to  be  paid  thereout :  and  it  is  ordered 
that  the  same  be  vested  in  trustees  to  be  appointed  by  the  said 
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master,  in  trust  to  pay  the  income  arising  there&om  to  tlie  said 
defendant  Jane  Stokes,  during  her  natural  life,  for  her  sole  use, 
on  her  separate  receipt,  and,  after  her  decease,  in  case  she  shall 
leave  a  child  or  children  her  surviving,  in  trust  for  such  child  or 
children  according  to  her  appointment,  and  in  de&ult  of  any 
such  appointment,  in  trust  for  such  child  or  for  such  children 
equaUyi  (if  more  than  one,)  to  vest,  as  to  a  son  or  sons,  when  he 
or  they  shall  attain  the  age  of  twenty-one  years,  and  as  to  a 
daughter  or  daughters,  when  she  or  they  shall  attain  that  age  or 
marry:  and,  if  all  the  children  of  the  said  Jane  Stokes  who  shsJl 
survive  her,  shall  die  without  attauiing  a  vested  interest,  then 
upon  trust  for  such  person  or  persons  as  she,  the  said  Jane  Stokes, 
by  her  will  shall  appoint,  and  in  de&ult  of  such  appointment^  or 
so  far  as  any  such  shall  not  extend,  in  trust  for  such  person  or 
persons  as  would  have  been  entitled,  as  her  next  of  kin,  xmder 
the  statutes  for  the  distribution  of  intestates'  effects,  to  her  per- 
sonal estate,  in  case  she  had  died  unmarried  and  intestate :  and 
in  case  there  shall  not  be  any  child  of  the  said  defendant  Jane 
Stokes,  living  at  the  time  of  her  death,  then  such  last  mentioned 
legacy  to  become  part  of  the  testator's  residuary  estate.  .  .  . 
Let  it  be  referred  to  the  taxing  master  of  this  court  in  rotation, 
to  tax  all  parties  their  costs  respecting  the  said  settlement,  and  of 
preparing  and  execufcig  the  same  and  relating  thereto,  as  be- 
tween solicitor  and  client,  and  let  such  costs,  when  taxed,  be 
paid  out  of  the  said  legacy  of  2,000Z.  directed  to  be  settled :  and 
any  of  the  parties  are  to  be  at  liberty  to  apply,  &c. 


[*458]  *Stuart  v.  Lord  Bute. 

Practice, — Production  of  Documents. 

1843:  9th  Maj. 

A.,  B.  and  C.  had  been  co-partners  in  the  working  of  certain  oollierie&  That  co- 
partnership having  determined,  and  a  new  oo-partnership  having  been  formed  be- 
tween C,  D.  and  EL,  the  plaintifii;  in  a  suit  relating  to  the  affairs  of  the  late 
oo-partnership,  to  which  C.  was  a  party,  served  D.  ft  B.,  and  the  agent  of  tiiefr 
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finn,  (none  of  whom  were  parties  to  the  suit,)  with  a  subpana  duces  tecum,  requiring 
them  to  produce  certain  books  of  the  late  firm ;  and  also  moved  that  0.  might  be 
ordered  to  concur  with  D.  A  E^  in  producing  the  books,  or  causing  them  to  be 
produced,  and  to  give  or  join  in  giving  such  directions  to  D.  and  E.  and  the  agent,  as 
should  be  necessary  to  enable  or  authorize  them  to  obey  the  subpoena.  The  court 
refused  the  motion  with  oosta. 

This  suit  related  to  the  affairs  of  a  late  co-partnership  in  cer- 
tain collieries  in  Northumberland,  now  worded  by  the  defendant 
Lord  Whamdiffe  and  his  co-partners,  Lord  Ravensworth  and 
Mr.  Bowes.  Lord  Whamcliffe  had  been  a  member  of  the  late 
firm ;  but  neither  of  his  co-partners  had  been  a  member  of  it,  and 
neither  of  them  was  a  party  to  the  suit. 

Under  the  decree  in  the  cause,  interrogatories  were  exhibited 
for  the  examination  of  Lord  Wamcliffe  in  the  master's  office,  to 
which  his  Lordship  put  in  an  answer  which  was  held  to  be  in- 
sufficient. Whereupon  he  put  in  a  further  answer,  and  that  also 
met  with  the  same  fiite.(a)  His  Lordship  then  put  in  a  second 
further  examination,  stating  that,  on  the  29th  of  December  last^ 
he  went  to  the  office  of  the  existing  co-partnership,  and  not 
knowing  in  what  part  of  it  the  books  and  accounts  of  the  late 
co-partnership  were  deposited,  he  requested  Nicholas  Wood, 
the  agent  of  the  co-partnership,  to  produce  them  to  him  in  or- 
der that  he  might  inspect  and  make  extracts  £rom  them ;  but 
that  Wood,  acting  as  he  stated,  imder  the  orders  of  the  exam- 
inant's  co-partners,  reftised  to  produce  the  books  and  accounts,  or 
to  permit  the  examinant  to  inspect  them. 

*The  plaintiffe  having  thus  fidled  to  attain  their  object  [*454] 
by  excepting  to  Lord  Whamcliffe's  examination,  served 
Lord  Ravensworth,  Mr.  Bowes  and  Mr.  Wood  with  a  snipcena 
duces  tecum,  requiring  them  to  produce  the  books  and  accounts 
before  the  master  on  a  certain  day.  And,  in  addition  thereto, 
they  now  moved  that  Lord  Whamcliffe  might  be  ordered  to 
concur  with  Lord  Ravensworth,  Mr.  Bowes  and  Mr.  Wood,  in 
producing  the  books  and  accounts,  or  causing  them  to  be  pro* 

(a)  See  anie,  Vol  M,  p.  442,  and  Vol  XII,  p.  460.  The  dedaion  o&  the  fiirther 
•OBwer  was  affirmed  by  the  Lord  Chancellor. 
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duced,  and  to  give  or  join  in  giving  all  such  directions  and  au- 
thorities to  Lord  Ravensworth,  Mr.  Bowes  and  Mr.  "Wood  as 
should  be  necessary  to  enable  or  authorize  them  to  obey  the 


Mr.  BetheU  and  Mr.  PhiUipa  in  support  of  the  motion,  said 
Aat  ^Q  court  was  in  the  constant  habit  of  making  ordeis  for  the 
production  of  documents,  modified  according  to  the  circumstan- 
ces of  each  particular  case,  and  that  the  order  sought  to  be 
obtained  was  one  of  that  description :  that  Lord  Bavensworih 
and  Mr.  Bowes  had  not  the  slightest  interest  in  the  books  and 
accounts  mentioned  in  the  svbpoma  ;  and  that  Lord  WhamcIifEe 
was  bound  to  consent  to  the  production  of  them. 

Mr.  Stvart  and  Mr.  Parry  for  the  defendant  Lord  Whamcliffe, 
said  that  the  application  was  unprecedented :  that^  as  the  court 
could  not  make  an  order  on  Lord  Ravensworth  and  Mr.  Bowes, 
to  produce  the  books  and  accounts,  it  would  be  absurd  to  order 
liord  Whamcliffe  to  concur  with  them  in  doing  that  which  the 
court  had  no  jurisdiction  to  order  them  to  do. 

Thb  Vioe-Chancellob  :— The  court  is  asked  by  this 
[*455]    application,  to  do  that  *which.  as  &r  as  my  experience 
goes,  it  never  did  before. 

It  would  be  improper  for  me  to  enter  at  all  into  the  rights  of 
the  parties :  I  have  neither  Lord  Ravensworth  nor  Mr.  Bowes 
before  me:  and,  therefore,  I  neither  do  nor  can  know  their 
reasons  for  preventing  that  inspection  of  the  books  and  accounts,, 
mentioned  in  the  syJbpoena^  to  which  the  plaintiflfe  are  unques- 
tionably  entitled  as  against  Lord  Whamcliffe. 

It  strikes  me  that,  if  the  plaintiffi  have  that  full  right  to  see 
the  books  and  accounts  of  the  original  partnership  which  they 
allege  they  have,  they  ought  to  have  so  constructed  their  suit 
with  regard  to  parties,  as  that  the  court  should  have  before  it  all 
the  persons  interested  in  the  books  and  accounts ;  and  then  an 
order  might  have  been  made,  on  the  three  pnsent  co^partners, 
for  the  production  of  them. 
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iEt  appears  from  Lard  Whamcliffe's  last  examination,  that  he 
went  to  the  office  of  the  co-partnership  at  Newcastle,  for  the  pur- 
pose of  inspecting  the  books ;  but  that  Wood,  acting  under  the 
orders  of  Lord  Bavensworth  and  Mr.  Bowes,  refiised  to  allow 
him  to  inspect  them.  Therefore,  whether  Lord  Bavensworth 
and  Mr.  Bowes  have  or  have  not  any  interest  in  the  books,  ihey 
at  all  events  assume  to  have  some  control  over  them ;  and,  in 
the  present  state  of  the  record,  I  cannot  decide  that  they  have  no 
interest  in  the  books,  so  as  to  deprive  them  of  the  power  which 
they  assume. 

I  do  not  remember  any  instance  in  which  this  court  has  en- 
grafted an  order  made  on  a  party  to  a  cause,  on  a  sr/h- 
poerua  duces  tecum  issued  against  a  person  not  a  *par1y,     [^466] 
80  as  to  amalgamate  the  characters  of  witness  and  party. 

If  the  plaintiflfe  have  the  right  which  they  contend  they  have, 
they  may  file  a  supplemental  bill  against  Lord  Bavensworth  and 
Mr.  Bowes,  for  the  purpose  of  making  them  parties  to  the  re- 
cord ;  and  they  will  then  obtain,  in  the  regular  way,  that  order 
which  they  now  seek  to  obtain  by  irregular  and  indirect  means. 

The  present  application  is  an  ingenious  experiment  to  avoid 
the  necessity  of  filing  a  supplemental  bill,  and  I  shall  refuse  it 
with  costs. 


Slogoktt  v.  Collikb. 
AvrieniifneifU, — Practice, 


1843:  25th  Kay. 

An  Older  to  amend  as  the  plaintifGa  may  be  advised,  does  not  authorize  the  names  of 
oo-plaintifb  to  be  struck  out 

Undsr  an  order  to  amend,  generally,  the  names  of  the  six 
children  of  Ann  Sloggett,  who  were  co-plaintifl&  with  her,  were 
struck  out,  together  with  the  statements  relative  to  their  inter- 
esto;  and  they  were  not  made  defendantB. 
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The  Vicb-Ohakcellor  ruled  that  the  order  did  not  authorize 
the  striking  out  of  the  names  of  the  co-plaintiflfe,  and  ordered  the 
amended  bill  to  be  taken  off  the  file. 

Mr.  Beihdl  and  Mr.  FolM  moved. 

Mr.  Stuart  and  Mr.  SUnkm  opposed. 

The  cases  cited  were,  The  AUomey-Gmerdl  v.  Cfaqper,(a)  Fdr 
lowes  V.  Deere^(b)  Brown  v.  SawerSp) 

(a)  13  M7L  k  Or.  258.  (c)  Ibid,  698. 

(&)  3  Beay.  363. 


[*457]  *Lloyd  V.  Smith. 

Pleading. — Parties, — New  Orders  of  August^  1841. 

1843:  29th  May. 

The  30th  general  order  of  August,  1841,  applies  to  those  cases  only  in  which  tnu- 
tees  have  a  present  absolute  power  to  sell  real  estate :  and  the  32d  order  does  not 
apply  to  a  case  in  which  there  is  only  one  principal  and  one  surety. 

In  1841,  T.  Lyster,  being  indebted  to  the  plaintiflfe  Messrs. 
Lloyd  &  Co.,  in  2,000Z.,  he  and  James  Arkwright,  his  surety, 
gave  to  the  phdntiffe  their  joint  and  several  promissoiy  note  for 
securing  the  payment  of  that  sum  with  interest.  In  1842,  Ark- 
wright died,  having  devised  his  real  estates  to  trustees,  in  trust 
for  his  daughter,  for  her  separate  use,  for  life,  with  remainder  in 
trust  for  her  children ;  and,  if  she  should  not  leave  a  son  who 
should  attain  twenty-one,  or  a  daughter  who  should  attain  Ihat 
age  or  marry,  then  in  trust  to  sell  and  divide  the  proceeds 
amongst  the  children  of  his  late  father's  brothers  and  sisters :  and 
he  authorized  the  trustees  to  sell  the  estates  in  his  daughter's 
lifetime,  with  her  consent  in  writing,  and  declared  that  their  re- 
ceipts should  be  sufficient  discharges  for  the  purchase  moneys, 
and  that  the  same  should  be  held,  by  them,  upon  the  trusts  be* 
fore  expressed.    The  testator  died  in  1842. 
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The  bill  to  which  the  executors  and  trustees  of  the  will,  the 
testator's  daughter  and  her  husband  and  in&nt  child,  were  the 
only  defendants,  prayed  that  the  testator's  personal  estate  might 
be  applied  in  payment  of  his  debts ;  and,  if  it  should  be  insuffi- 
cient for  that  purpose,  that  the  deficiency  might  be  raised  by  sale 
or  mortgage  of  his  real  estates. 

Mr.  Smythe  for  the  defendants,  objected,  first,  that  the  children 
of  Ae  brothers  and  sisters  of  the  testator's  late  father,  ought  to 
have  been  made  parties  to  the  bill ;  and,  secondly,  that 
the  assignee  of  Lyster,  who  had  *become  bankrupt,     [*458] 
ought  to  have  been  made  a  party  to  it. 

Mr.  Walker  and  Mr.  Hale  in  answer  to  the  first  objection,  re- 
lied on  the  30th  general  order  of  August,  1841,  which  directs 
that,  in  suits  relating  to  real  estate  which  is  vested  in  trustees  by 
devise,  and  they  are  competent  to  sell  and  give  discharges  for 
the  proceeds  of  the  sale  and  for  the  rents  and  profits  of  the  es- 
tate, the  trustees  shall  represent  the  persons  beneficially  interested 
in  the  estate  or  the  proceeds  or  the  rents  and  profits,  in  the  same 
manner  and  to  the  same  extent  as  the  executors  or  administra- 
tors, in  suits  concerning  personal  estate,  represent  the  persons 
beneficially  interested  in  such  personal  estate;  and  that,  in  such 
cases,  it  shall  not  be  necessary  to  make  the  persons  beneficially 
interested  in  such  real  estate  or  rents  and  profits,  parties  to  the 
suit. 

In  answer  to  the  second  objection,  they  relied  on  the  82d  gene- 
ral order  of  the  same  date,  which  directs  that  in  all  cases  in 
which  the  plaintiff  has  a  joint  and  several  demand  against  several 
persons,  either  as  principals  or  sureties,  it  shall  not  be  necessary 
to  bring  before  the  court,  as  parties  to  a  suit  concenfing  such  de- 
mand, all  the  persons  liable  tiiereto ;  but  that  the  plaintiff  may 
proceed  against  one  or  more  of  the  persons  severally  liable. 

The  Vice-Chancbllob  said,  that  the  30th  order  applied  to 
cases  in  which  the  devisees  intrust  had  a  present,  absolute  power 
of  sale,  and  not  to  a  case  like  the  present,  where  the  trustees  had 
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no  power  to  sell  duiing  the  life  of  the  testator's  daughter  (who 
was  living)  except  with  her  consent^  and  it  did  not  appear  tliat 

she  had  given  her  consent:  that  the  82d  order  applied 
[^459]    to  cases  where  *8everdl  persons  were  liable  in  diffiarent 

characters,  that  is,  some  as  principtds  and  the  rest  as 
sureties ;  and  then  it  was  sufficient  to  make  ^one  individual  of 
each  class  a  party ;  but  where  there  was  only  one  principal  and 
one  surety,  both  of  them  must  be  made  parties ;  and,  conse- 
quently, both  the  objections  must  be  allowed.(a) 

(a)  See  MtOer  ▼.  SudcUestanSj  post^  46T. 


The  Dttke  of  Leeds  v.  Lord  Amherst. 

Portrait, — Legacy. —  WiU. — Qmstrudum. 

1843:  29th  and  31st  May. 

Testator  bequeathed  the  portraits  of  himself)  of  his  grand&ther  and  grandmother,  of 
his  mother  and  of  the  Duke  of  Schomberg,  to  A.  B.  The  testator  had  one  por^ 
trait  of  himself  one  of  his  grandfather  and  grandmother,  and  one  of  his  mother, 
and  a  three-quarters  portrait  and  a  portrait  in  crajons  of  the  Duke  of  Schombeiig, 
and  also  a  picture  in  which  the  duke  was  represented  on  horseback,  with  a  battle 
in  the  distance :  Held,  that  that  picture  was  a  portrait  of  the  duke,  and  that  it 
passed,  together  with  all  the  other  portraits,  hj  the  bequest 

The  will  of  George  William  Frederick,  late  Duke  of  Leeds, 
the  fisither  of  the  plaintiff,  was  dated  the  30th  of  July,  1836,  and 
contained  the  following  bequests :  "  I  give  and  bequeath  the  par- 
traits  of  myself,  of  my  grand&ther  and  grandmother,  Lord  and 
Lady  Holdemess,  of  my  mother  and  of  the  Dvke  of  Sckomberg^ 
my  statue  and  cast  of  my  dear  son,  the  late  Lord  Conyers  Os- 
borne, and  my  busts  of  my  dear  wife  and  of  my  late  dear  daugh- 
ter, and  also  all  the  linen,  china,  household  goods  and  furniture 
and  other  effects  which  shall  be  in  or  about  my  house  in  St. 
James'  Square  at  my  decease,  unto  William  Pitt^  Earl  Amherst, 
&c.,"  upon  trust  to  permit  the  same  to  go  as  heir-looms  to  the 
estates  which  he  had  devised  to  his  son-in-law,  Sackville  Walter 
Lane  Fox  and  his  issue  in  strict  settlement.    And,  as  to  all  the 
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testator's  pictures,  prints,  cameos,  intaglios,  busts,  statues,  gems 
and  medals,  china,  books  and  household  goods  and  fur- 
niture at  Hornby  Castle,  (the  family  mansion,)  ^except  [*460] 
the  articles  already  bequeathed,  and  all  the  residue  of  his 
personal  estate  and  effects  not  thereinbefore  speciJScally  be- 
queathed, he  gave  and  bequeathed  the  same  to  Lord  Amherst, 
&c.,  in  trust  to  sell  and  convert  into  money,  and  apply  the  pro- 
ceeds as  the  primary  iimd  in  the  discharge  of  his  debts,  funeral 
and  testamentary  expenses  and  pecuniary  legacies,  and  to  invest 
the  residue  in  the  purchase  of  lands  to  be  settled  to  the  same 
uses  as  were  thereinbefore  declared  of  the  estat-es  thereby  devised 
to  his  son-in-law  and  his  issue. 

The  testator  died  in  July,  1838. 

It  wajs  stated  in  a  report  made  by  the  master  in  pursuance  of 
an  order  in  the  cause,  that  the  testator,  at  the  date  of  his  wiU 
and  at  liis  death,  was  possessed  of  one  portrait  of  himself,  one 
portrait  of  his  grand&ther.  Lord  Holderness,  one  portrait  of  his 
grandmother.  Lady  Holderness,  and  one  portrait  of  his  mother, 
and  of  three  portraits  of  the  Duke  of  Schomberg,  namely,  a  grand 
equestrian  picture  or  portrait,  a  three-quarters  portrait  and  a  portrait 
in  crayons.  And  the  master  found  that  the  grand  equestrian 
picture  or  portrait,  the  three-quarters  portrait,  and  the  portrait 
in  crayons  of  the  Duke  of  Schomberg,  as  well  as  the  portraits  of 
the  other  persons  above  named,  were  included  in  the  description; 
"  The  portraits  of  myself  of  my  grandfather  and  grandmother, 

&C." 

The  plaintiff  excepted  to  the  report ;  because  the  grand  eques- 
trian picture,  was  not  a  portrait  of  the  Duke  of  Schomberg ;  and, 
if  it  was  to  be  so  deemed,  that  it  was  not,  or  it  was  not  certain  thai 
it  was  included  in  the  description  in  the  will. 

The  grand  equestrian  picture  represented  the  Duke  of  Schom- 
berg mounted  on  a  charger,  holding  a  baton  in  his 
*right  hand,  and  with  his  countenance  turned  towards    [*461] 
the  spectator.    He  was  in  complete  armor,  except  that 
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he  was  without  his  helmet^  which  was  held  by  an  attendant.  In 
the  background,  a  battle,  said  to  be  the  battle  of  the  Boyne,  was 
depicted :  but  the  duke  and  his  hoise  and  attendant  were,  by 
far,  the  most  prominent  objects.  Indeed,  the  batde  was  scarcely 
perceptible  except  on  close  inspection. 

Mr.  BetkeU  and  Mr.  Lloyd  in  support  of  the  exceptions,  said 
that  the  description  in  the  will  applied,  strictly  and  correctly,  to 
the  three-quarters  portrait  of  the  Duke  of  Schombeig;  but  not 
to  the  grand  equestrian  picture ;  for  t/uU  was  not,  simply^  a  por- 
trait, that  is,  according  to  Dr.  Johnson :  "  A  picture  drawn  aftw 
the  life,"  or,  according  to  Sir  Joshua  Reynolds :  "  An  exact  re- 
semblance of  an  individual ;"  but  it  comprised  other  objects  than 
the  figure  of  the  Duke  of  Schomberg :  that  the  bequest  on  which 
the  question  arose,  ought  not  to  be  read  as  if  the  word  "  por- 
traits," in  the  plural  number,  were  inserted  before  every  member 
of  the  sentence ;  for  then  there  would  be  nothing  to  satisfy  the 
words;  inasmuch  as  the  testator  had  only  one  portrait  of  him- 
self, one  of  his  grand&ther,  one  of  his  grandmother  and  one  of 
his  mother;  but  that  bequest  ought  to  be  read  as  follows:  ^^The 
portraits  of  myself  my  grandfather  and  grandmother,  my  mother 
and  the  Duke  of  Schomberg,"  so  as  to  comprise  only  one  por« 
trait,  in  the  proper  sense  of  that  term,  of  the  duke,  and  of  eaoh 
of  the  other  individuals  mentioned  in  the  bequest 

Mr.  Stwiri  and  Mr.  Q.  L,  Rvsseli  appeajrad  in  support  of  the 
report.(a) 

[*462]        *The   Vice-Chancellor  : — The  first  question  is 
whether  this  equestrian  picture  can  be  properly  denomi- 
nated a  portrait :  because  if  it  is  not  a  portrait,  unquestionably, 
it  did  not  pass. 

Now,  with  respect  to  the  word  "  portrait,"  a  definition  has 
been  given  in  the  course  of  the  argument;  and  I  have  looked 

(a)  The  question  raised  by  the  exceptions,  was  argued  at  considerable  length; 
but  it  did  not  appear  to  be  of  sufficient  importance  to  require  a  flill  report  of  the 
arguments. 
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into  the  matt^  myself  to  see  what  is  the  origin  of  the  word,  and 
what  meaniBg  is  ascribed  to  it,  not  only  in  English,  but  in  French 
dictionaries^  and  it  seems  that.,  to  a  certain  extent,  it  is  used  in 
a  more  enlarged  sense  in  the  English  than  it  is  in  the  French 
language. 

The  first  thing  that  I  have  to  observe  about  it,  is  that,  in  an 
edition  of  Bichelet's  Dictionary,  which  Was  printed  in  the  year 
1782,  the  author  speaks  of  the  word  "  portrait,"  as  a  French 
word,  and  explains  the  meaning  of  it  in  Latin,  and  then  gives 
an  interpretation  of  it  in  French.     He  say:  "  Portrait:  Imago^ 
picia  effiges,     Oe  mot  sedii  dea  hommes  seulement;   et  en  parlant 
de  peinture,  c'est  tout  ce  qui  represente  une  personne  d'apres  na- 
ture, avec  des  couleurs."    In  the  French  dictionary  which  has 
been  lately  published  by  Fleming  and  Tibbins,  the  explanation 
is  this :   **  Portrait :  reseniblanoe  d'une  personne ;"  and  there  it 
stops.    The  word  is  evidently  taken  from  the  Latin  word,  "^jer- 
irtJure^  or  ^^  periractare^  both  of  which  words  derive  their  force 
from  being  compounded,  in  part,  of  the  preposition  per^  which, 
when  used  in  composition,  signifies  doing  an  act  completely, 
thoroughly,  or  with  labor;  as  in  our  word  "perfect,"  and  the 
Latin  word,  "j5er^<w?n,"— [His  Honor  here  cited  passages  from 
Horace's  Art  of  Poetry,  and  from  Cicero's  works  "  De  Finihas^'^ 
and  "  Dt  Naiura  Deorum^^  in  which  the  words  "  perfBc- 
iUTt^  ^^  pertractana^^  and  ^^ pertractandum^^  ^occurred,  in     [*468] 
order  to  show  the  force  of  the  preposition,  per,  when 
used  in  composition.] — It  is  plain,  therefore,  that  that  portion  of 
the  definition  to  which  Mr.  Beihell  alluded,  namely,  the  exact 
and  minute,  is  derived  from  that  portion  of  the  Ford  which  con- 
sists of  the  Latin  word,  "|w."    If  you  look  into  the  English 
dictionaries  you  will  find  that  Dr.  Johnson's  definition  of  the 
word  "  portrait,"  is :  "  A  picture  drawn  after  the  life,''  that  is, 
corresponding  to  the  life.    Then  Bailey,  in  his  dictionary,  gives 
an  explanation  of  the  term.    Now,  Bailey's  is  a  remarkably  good 
dictionary,  and,  in  some  respects,  better  than  Dr.  Johnson's :  be- 
cause it  is  not  confined  to  words  found  merely  in  books  of  au- 
thority, but  contains  also  words  which  are  in  conmion  use ;  and, 
perhaps,  common  usage  is  the  best  expositor  in  the  present  case. 
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He  says :  "  Portraits :  (with  painters :)  picttires  of  men  and  wo- 
men, either  heads  or  greater  lengths,  drawn  from  the  life.  The 
word  is  used  to  distinguish  fiice  painting  from  history  pamting." 

Then  It  occurred  to  me  that  we  could  not  have  a  better  author- 
ity for  the  use  of  the  word,  "  portrait,"  than  the  catalogue  of 
paintings  exhibited  by  the  Eoyal  Academy,  and  it  struck  me 
that  if  I  looked  into  the  catalogue  for  the  present  year,  I  might 
find  some  instance  in  which  the  term,  "  portrait,"  was  applied  to 
something  else  than  merely  the  figure  of  a  man :  and  I  found 
one  of  the  paintings  described  as  containing  portraits  of  c^'tain 
race  horses  and  their  riders,  that  is  of  men  on  horseback  and 
their  horses.  Besides  which,  we  often  see  pictures  of  children 
on  ponies  or  with  favorite  animals,  described,  by  persons  versed 
in  the  art  of  painting,  as  portraits  of  the  children.  And  I  must 
say  that,  if  I  had  been  asked  whether  the  painting  in  question 

was  a  portrait  or  not,  I  should  have  answered,  without 
[*464]     hesitation,  that  it  was :  for,  in  my  opinion,  lie  *minia- 

ture  representation  of  a  battle,  which  is  introduced  in 
the  background,  in  order  to  denote  that  the  principal  object  was 
a  great  warrior,  does  not  detract  from  its  character  as  a  portrait 
The  duke  and  his  horse  are  the  principal  subjects  of  the  picture; 
and  the  battle  is  represented  so  minutely,  that  it  attracts  hardly 
any  notice ;  indeed  it  is  scarcely  perceptible  except  by  persons 
who  have  good  eyesight  I  think,  therefore,  that  the  painting  in 
question,  which  is  called  the  equestrian  picture,  may  be,  without 
any  impropriety,  termed  a  portrait 

Upon  looking  into  the  will  of  the  Duke  of  Leeds,  I  observe 
that  there  is  an,  authority  for  the  opinion  that  I  have  expressed^ 
to  be  deduced  from  the  will  itself  For  the  testator,  first  of  all, 
gives  the  portraits  of  himself  his  grandfather  and  grandmother, 
Lord  and  Lady  Holdemess,  of  his  mother,  and  of  the  Duke  of 
Schomberg,  his  statue  and  cast  of  his  son,  the  late  Lord  CJonyers 
Osborne,  and  the  busts  of  his  wife  and  his  late  daughter,  and 
other  things ;  certainly  not  for  the  benefit  of  the  present  duke. 
Then  he  speaks  of  his  pictures,  prints  and  other  chattels  at 
Hornby  Castle,  except  the  articles  already  bequeathed.     It  is 
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clear,  therefore,  that  he  used  the  term,  "  portrait,"  as  describing 
an  artide  which,  as  he  thought,  was  comprehended  in  the  gift  of 
the  pictures.  Consequently  it  appears,  on  the  fiice  of  the  will, 
that  the  testator  considered  the  term,  "  picture,"  to  be  synony- 
mous with(a)  the  term,  "  portrait." 

Then  it  was  said  that,  as  the  testator  had  but  one  portrait  of 
himself,  one  of  his  grandfather,  one  of  his  grandmother,  and  one 
of  his  mother,  it  would  be  improper  to  say  that  more  than  one 
portrait  of  each  individual  paised  by  the  bequest  I  must  say, 
however,  that  if  I  had  been  employed,  as  counsel,  to  draw  the 
will  of  a  person  who  had  one  manor  in  Middlesex,  one 
*in  Kent,  one  in  Essex,  and  three  in  Surrey,  I  should  [*465] 
have  used  the  following  words:  "I  devise  all  my  man- 
ors in  Middlesex,  Kent,  Essex  and  Surrey."  And  it  seems  to  me, 
that  no  person  commonly  conversant  with  the  English  language, 
would  have  a  doubt  as  to  the  fact  of  the  three  manors  in  Surrey 
passing  under  that  devise.  Accordingly,  my  opinion  upon  the 
bequest  now  under  consideration,  is  that,  whatever  number  of 
portraits  of  the  Duke  of  Schomberg  the  testator  might  happen 
to  have,  they  should  all  pass,  by  the  bequest  in  question,  not* 
withstanding  he  might  have  had  but  one  portrait  of  each  of  the 
other  individuals  named  in  the  bequest.  The  first  question  is, 
had  the  testator  the  property  to  give?  and  the  next  is,  has  he 
described  it  so  as  to  give  it?  And  as  I  find  that  the  testator 
had,  at  the  time  he  made  his  will,  the  portrait  in  crayons,  the 
three-quarters  portrait,  and  also  the  painting  which  has  been 
called  the  equestrian  picture,  but  which,  I  think,  may  be  prop- 
erly called  a  portrait,  I  am  clearly  of  opinion  that  the  bequest 
has  passed  the  grand  equestrian  picture  or  portrait  of  the  Duke 
of  Schomberg,  as  well  as  the  others,  about  which  there  is  no 
dispute. 

I  do  not  think  that  any  inference  to  the  contrary  can  be  drawn 
trom  the  supposition  that  the  duke  could  not  mean  to  dismantle 
Hornby  Castle,  as  far  as  lay  in  his  power.  What  the  duke's 
reasons  were,  I  cannot  tell;  but  it  certainly  appears,  fix>m  his  wiUi 

<a)  To  adode?   (Qil) 
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to  be  perfectly  plain  that,  for  some  leason  or  other,  his  son,  who 
was  to  sneceed  him  in  the  title  and  in  the  family  mansion  and 
estates,  was  not  the  object  of  his  favor(a).  For  he  has  em- 
powered his  trustees,  in  the  sale  of  any  of  his  estates  con- 
[*466]  tiguous  to  or  convenient  to  be  enjoyed  with  the  *settled 
fenuly  estates  in  the  North  or  West  Ridings  of  York- 
shire, or  of  any  of  his  plate  or  other  effects  at  Hornby  Castle 
thereby  authorized  or  directed  to  be  sold  under  any  of  the  trusts 
or  powers  thereinbefore  contained,  to  offer  them,  in  the  fiist  in- 
stance, to  the  proprietor  of  Hombgr  Castle  for  the  time  being,  on 
such  terms  as  his  trustees  should  think  fit;  but  he  has  deolared 
that  such  desire  was  not  to  be  deemed  a  direction  or  obligatory 
on  his  trustees,  nor  to  confer  any  right  of  pre-emption  on  the 
proprietor  of  Hornby  Castle,  nor  to  prevent  his  trustees  from 
selling  such  estates  or  effects  to  any  other  person  or  persons,  if 
they  should  deem  it  advisable  so  to  do.  When  I  read  this  dause, 
it  occurred  to  me  that,  whatever  the  reason  might  be,  the  person 
who  was  to  succeed  to  the  possession  of  Hornby  Castle  and  the 
&mily  estates,  was  not  the  primary  object,  to  say  the  least,  of 
the  testator's  &v6r ;  but  that  another  member  of  the  fiunily  wa^ 
in  favor  of  whom  and  whose  issue,  the  testator  dearly  made  his 
will.  And  why  the  late  Duke  of  Leeds  shoidd  not  have  intended 
that  this  particular  picture,  which,  it  is  to  be  observed,  is  a 
fiunily  picture,  shoiQd  not  go  along  with  a  portrait  of  himself  of 
his  own  mother,  and  of  his  grandfather  and  grandmother,  I  do 
not  see.  They  are  all  in  pari  materia.  I  cannot  but  think  that, 
if  anything  is  to  be  inferred  from  the  rule  nasciiur  a  aociiSy 
every  picture  of  the  Duke  of  Sohombei^  might  be  reasonably 
supposed  to  pass  along  with  those  which,  unquestionably,  were 
&mily  pictures.  And  if  I  find  the  jicture  in  (fispute  oomprised 
in  the  words  which  the  testator  has  used,  it  seems  to  me  that 
there  is  nothing,  whatever,  apparent  upon  the  fiwse  of  the  will 
taken  altogether,  which  prevents  me  from  saying  that,  although 
it  IS  a  portrait  or  a  picture  of  the  Duke  of  Schomberg  on  horse- 
back, it  passes  by  the  bequest  in  question. 

Exceptions  overruled. 

(a)  The  late  Duke  of  Leeds  left  oothing  to  his  son,  the  present  duke,  aod  the 
plaintifif  in  the  cause,  except  his  parliamentaiy  lobos^ 
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*MlLLER  V.  HUDDLESTONB.  [*467] 

Pleading. — Parties. — New  Orders  of  August,  1841. 

1843:  31st  Ifoj. 

If  a  penon  entitled  to  an  annuitj,  payable  out  of  the  tefltator's  personal  estate  and 
the  proceeds  of  the  sale  of  his  real  estate,  files  a  bill  for  the  administration  of  the 
whole  of  the  testator's  property,  all  the  other  annuitants  and  legatees  must  be 
made  parties,  notwithstanding  the  receipts  of  the  trustees  are  made  sufficient  dis- 
diarges. 

The  testator  in  the  cause  devised  and  bequeathed  all  his  real 
and  personal  estate  to  the  trustees  and  executors  of  his  will,  in 
trust  to  sell  and  convert  the  same  into  money,  as  soon  as  conve- 
niently might  be  after  his  death,  and,  out  of  the  proceeds,  to  pay 
his  debts,  funeral  and  testamentary  expenses,  and  to  invest  the 
surplus  in  the  funds,  and,  out  of  the  dividends,  to  pay  annuities 
to  certain  persons,  one  of  whom  was  the  plaintiff  and  to  pay  the 
remainder  of  the  dividends  to  his  wife  for  her  life,  and,  subject 
thereto,  he  gave  the  trust  fund  to  the  executors  and  trustees,  (who 
were  his  nephews,)  and  to  two  of  his  nieces :  and  he  declared  that 
the  receipts  of  the  trustees  should  be  sufficient  discharges  to  the 
purchasers  of  his  real  estate. 

The  bill,  which  was  filed  after  the  death  of  the  testator's  widow, 
and  to  which  the  executors  and  trustees  were  the  only  defend- 
ants, prayed  for  the  usual  accounts  of  the  real  and  personal  estate, 
that  tixe  real  estate  might  be  sold,  and  that  the  proceeds,  together 
with  the  personal  estate,  might  be  applied  in  payment  of  the 
debts,  and  in  providing  funds  for  the  payment  of  the  annuities. 

Mr.  BeiheU  and  Mr.  Lloyd  for  the  executors  and  trustees,  said 
that  the  bill  sought  to  have  the  entire  estate  administered,  and, 
therefore,  all  the  annuitants,  and  all  the  residuary  legatees,  ought 
to  have  been  made  parties  to  it. 

iSi.WaieJield  and  Mr.  Slinton  forthe  plaintiff  ^relied    [*468] 
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upon  the  SOth  genoral  order  of  184 1,  and  cited  Pidgdey  v.  Iiau}» 
Ung,{a) 

The  Vice-Chancellor  : — This  bill,  as  it  is  framed,  is  not 
merely  for  a  demand ;  but  asks  that  the  whole  of  the  testator's  real 
estate  may  be  sold,  and  that  the  entire  ftmd  composed  of  the  pro- 
ceeds of  the  sale  and  of  the  personal  estate,  may  be  applied  in  pay- 
ment of  the  testator's  debts,  and  legacies  and  annuities;  so  that  it 
deals  with  the  whole  of  the  testator's  property,  of  every  description : 
consequently,  the  case  is  not  within  the  80th  order,  and  all  the 
legatees  and  annuitants  ought  to  have  been  made  parties.  If  the 
bill  had  asked  nothing  more  than  tiiat  the  arrears  of  the  plaintiffs 
annuity  might  be  paid  to  her,  and  that  a  fund  might  be  provided 
for  securing  the  payment  of  it  in  fiiture,  leaving  it  to  the  execu- 
tors to  pay  the  arrears  and  provide  the  fund  as  they  might  think 
proper,  then  the  80th  order  would  have  been  applicable.(6) 

Objection  allowed.  Costs  of  all  parties  to  be  costs  in  the 
cause. 

(a)  1  Youn.  k  Coll  N.  G.  652. 

(&)  See  Llayd  y.  Smithy  anU,  pi  45*7.  See  alao,  Saiocry  t.  Barber^  4  Hare^  13S, 
which  seems  to  be  at  yarianoe  with  the  case  reported  ahoye. 


[*469]  ^Thompson  v.  Speibs. 

Policy  of  Inmram^e. — Order  and  Disposition. — Notice, — BankrupL 

1845:  9th,  10th  and  26th  Julj. 

Actual  notice  of  the  assignment  of  a  polioj  effected  with  the  Equitable  Assanmce 

Society,  is  necessary  to  take  the  policy  out  of  the  order  and  disposiUon  of  the 

assured,  (a) 

In*  June,  1808,  Eichard  John  Brassey  insured  bis  life,  in  the 
Equitable  Assurance  Office,  for  4,000?.  In  June,  1822,  he,  in 
contemplation  of  his  daughter's  marriage,  assigned  the  finiits  of  the 

(a)  Dmcan  y.  Chainii>erla/yne,  reported  ante,  Vol.  XI,  p.  123,  oyemded. 
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policy  to  the  plaintiff  and  another  person,  in  trust,  as  to  one- 
fourth  part  thereof,  for  his  daughter,  her  then  intended  husband, 
and  the  children  of  their  marriage,  and,  as  to  the  remaining  three- 
fourths,  in  trust  for  himself  absolutely ;  but  no  express  notice  of 
the  assignment  was  given  to  the  office  until  the  time  after  men- 
tioned. 

At  the  date  of  the  assignment,  Brassey  was  a  partner  in  the 

banking-house  of  Lees,  Brassey  &  Farr ;  and  the  plaintiff  and  his 

^  co-trustee,  who  were  customers  of  the  firm,  suffered  the  policy  and 

the  assignment  to  remain  in  a  safe,  in  which  the  firm  deposited 

their  own  and  their  customers'  securities  for  safe  custody. 

In  June,  1835,  Lees,  Brassey  &  Farr  became  bankrupts ;  and 
their  assignees  having  possessed  themselves  of  the  policy  and  the 
assignment,  the  plaintiff  who  had  then  survived  his  co-trustee, 
gave  them  notice  of  the  assignment ;  and,  a  few  days  afterwards, 
sent  a  formal  notice  of  it  to  the  assurance  office.  The  assignees, 
however,  disregarded  the  notice  and  sold  the  policy  to  three  of 
the  defendants.  In  June,  1844,  Brassey  died ;  and,  in  December 
following,  the  bill  was  filed  charging  that  Brassey,  when  he  as- 
signed the  policy  to  the  plaintiff  and  his  co-trustee,  was  a  member 
of  and  a  partner  in  the  Equitable  Assurance  Society;  and, 
therefore,  the  society  received  and  had,  or  must  be  deemed  *tn  [*470] 
equity,  to  have  received  and  had,  tlirough  and  by  means  of 
Brassey,  notice  of  the  assignment  at  the  time  of  the  execution  thereof; 
and,  consequently,  the  title  of  the  plaintiff  and  his  co- trustee  to 
the  policy,  became  perfect  on  the  execution  of  the  assignment, 
and  the  plaintiff  was  entitled  to  receive  one-fourth  of  the  firuits 
of  the  policy,  which  amounted,  in  the  whole,  to  11,740Z.  The 
bill  prayed  that  the  plaintiff  might  be  declared  to  be  so  entitled ; 
and  that  the  trustees  of  the  assurance  office  might  be  restrained 
from  paying  to  the  purchasers  of  the  policy,  and  that  the  latter 
might  be  restrained  from  receiving  more  than  three-fourths  of  the 
ll,740t 

The  injunction  having  been  granted,  the  purchasers  of  the 
policy,  on  the  coming  in  of  their  answer,  moved  to  dissolve  it. 
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The  question  was  whether,  as  the  defendants  contended,  actual 
notice  of  the  assignment  ought  to  have  been  given  to  the  assu- 
rance society,  in  order  to  take  the  policy  out  of  the  order  and 
disposition  of  Brassey,  the  bankrupt ;  or  whether,  as  the  plaintiff 
insisted,  the  constructive  or  implied  notice  of  the  assignment 
which  the  society  had,  by  reason  of  Brassey  being  a  member  of 
the  society,  was  sufficient  for  that  purpose.  In  other  words,  the 
question  was  whether  the  decision  in  Duncan  v.  Chainherlayne^ 
reported  ante  VoL  XI,  p.  128,  could  be  supported. 

Mr.  Bethell  and  Mr.  Bacon,  in  support  of  the  motion,  said  that, 
where  an  assignment  was  made  of  a  sum  of  money  which  either 
was  actually  due,  or,  on  the  happening  of  a  future  event,  might 
become  due  to  the  assignor,  from  a  third  party,  notice  of  the 
assignment  was  required  to  be  given  to  that  party  for 
[*471]  two  purposes ;  first,  *to  prevent  the  assignor  from  re- 
ceiving the  money  when  it  became  payable ;  and,  se- 
condly, to  enable  a  purchaser,  before  he  completed  his  purchase, 
to  ascertain,  by  inquiring  of  the  party  liable  to  pay  the  money, 
whether  any  prior  assignment  of  it  had  been  made :  that  an 
assignment  was  a  secret  transaction  between  the  parties  to  it; 
and  the  Equitable  Assurance  Society  being  a  numerous  body,  the 
constructive  or  implied  notice  of  the  assignment  of  a  policy 
effected  in  their  office,  which  was  held  to  be  sufficient  in  Duncan 
V.  Chamberlayne,  was  not  sufficient  for  the  purposes  above  men- 
tioned, and,  consequently,  had  not  the  effect  of  taking  the  policy 
out  of  the  order  and  disposition  of  the  assignor :  .that  the  princi- 
ple of  constructive  notice,  was  that  the  party  sought  to  be  affected 
by  it,  was  estopped,  by  the  circumstances  of  the  case,  from  deny- 
ing that  he  had  notice ;  and  it  was  upon  that  principle  that  notice 
to  one  partner,  was  held  to  be  notice  to  his  co-partners,  m  maUers 
relating  to  the  co-partnership :  that,  in  the  present  case,  Brassey 
ceased  to  be  a  partner  in  the  assurance  company,  as  soon  as  he  had 
assigned  his  policy.  Dearie  v.  Hall^ia)  Lovertdge  v.  Choper;{b) 
Williams  v.  Thorpe  ;{c)  Ex  parte  Tennyson , id)  Ex  parte  Col 

(«)  3  Rubs.  i.  (c)  Ante,  VoL  n,  p.  267. 

(ft)  Ibid.  80.  (d)  Mont  A  Bligh,  67. 
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viHe  ;{a)  In  re  Sly  an  ;(b)  Ex  parte  Arkwrighi  ;{c)  Ex  parte  Wdod;{d) 
Ex  parte  Price  ;{e)  Ex  parte  Watkins^iJ)  Ex  parte  Hen- 
nessey ;{h)  Smith  V.  Smith  ;(i)  *  Edwards  v.  /Sbatt;(jfe)     [*472] 
Oibson  V.  Overbury;{t)  West  y.Jieid;{m)  Ex  parte  Wil- 
kinson.{n) 

Mr.  Anderdon  and  Mr.  OolviU,  in  support  of  the  injiinction, 
cited  PoTlhouse  v.  Parker  ;{o)  Moore  v.  Dunn;{p)  Bignold  v. 
Waterhouse,{^ 

The  Yics-Chaj7C£llor: — ^All  the  assured  in  the  Equitable 
Assurance  Office,  are  oo-partneis;  and,  that  being  so,  the  ques- 
tion is  whether,  if  one  of  the  assured  assigns  his  policy,  the  notice 
which  the  law  presumes  every  partnership  to  have  of  the  acts  of 
its  members,  is  sufficient  to  take  the  sum  secured  by  the  policy, 
oat  of  the  order  and  disposition  of  the  assignor,  so  that  it  shall 
not  pass  to  his  assignees  in  the  event  of  his  becoming  bankrupt : 
and  as  it  is  admitted  that  if  the  notice  to  which  I  have  alluded, 
would  have  prevented  the  office  from  paying  the  amount  of  the 
policy  to  the  assured,  the  amount  would  have  been  taken  out  of 
the  order  and  disposition  of  the  assignor,  the  question  resolves 
itself  into  this,  namely,  whether  the  notice  would  have  had  the 
effect  of  preventing  the  office  fr<Hn  paying  the  sum  insured,  to 
the  assignor. 

When  the  case  of  Duncan  v.  CJiamberlayne  first  came  before  me, 

(a)  Hont  110. 

(&)  2  Hont  Deac  A  Be  Qex,  219,  and  1  PhDL  105. 

(c)  3  Mont  Beaa  ft  De  Gex,  129. 

{d)  3  Mont  Deaa  ft  De  Gez,  316. 

(c)  Ibid.  686. 

(g)  2  Mont  ft  Ayrt  348. 

(h)  1  Conn,  ft  Laws,  659,  and  2  Dra.  ft  War.  555. 

(t)  2  Crompt  and  Mees.  231. 

{k)  2  Soott  N.  a.  266,  and  1  Mann,  ft  Gran.  962. 

(2)  7  Meea.  ft  Wela.  555. 

(m)  2  Hare,  249. 

(n)  Post,  415. 

(o)  1  Campb.  N.  P.  0.  82. 

Ip)  12  Meea.  ft  Wela.  665. 

(Sf)  1  Mao.  ft  SeL  255. 
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the  question  whether  the  policy  did  not  remain  in  the  order  and 
disposition  of  the  bankrupt,  in  consequence  of  the  Equitable  As- 
surance Society  not  having  had  notice  of  the  assign- 
[*473]  ment,  was  argued  upon  *grounds  wholly  irrespective 
of  the  feet  that,  by  the  constitution  of  that  society,  all 
the  assured  are  co-partners.  That  fact  was  not  ascertained  until 
some  months  afterwards ;  and  then  both  parties  seem  to  have 
taken  it  for  granted  that  the  notice  of  the  assignment  which  the 
society  had  by  implication  of  law,  was  sufficient  to  take  the  policy 
out  of  the  order  and  disposition  of  the  assignor.  According  to 
the  best  of  my  recollection,  the  sufficiency  of  the  notice  was  not 
discussed. 

On  reconsideration,  however,  I  am  of  opinion  that  the  decision 
in  Duncan  v.  Chamberlai/ne  ought  not  to  be  supported ;  because, 
in  order  to  take  a  policy  of  insurance  out  of  the  order  and  dis- 
po»tion  of  the  assignor,  it  is  essential  to  the  interests  of  mankind, 
that  something  should  be  done  of  a  decisive  nature,  which  may 
effectually  prevqnt  the  payment  of  the  proceeds  to  any  oth^  per- 
son than  the  assignee.  The  Equitable  Assurance  Company  is  a 
very  numerous  and  wealthy  body,  and,  therefore,  it  would  be 
idle  to  say  that,  because  the  assured  happens  to  be  a  member  of 
the  company,  in  a  legal  sense,  any  act  which  he  does  with  refer- 
ence to  his  own  particular  policy,  is  to  be  taken  to  be  a  partner- 
ship act,  so  as  to  affect  the  whole  body  with  notice  of  it.  For- 
merly the  Equitable  Assurance  Company  used  to  take  no  notice 
of  the  assignments  of  their  policies,  but  now  it  appears  that  they 
do. 

In  consequence  of  the  decision  in  Ex  parte  Hennessey,  by  the 
Lord  Chancellor  of  Ireland,  I  had  a  conversation  a  few  days  ago 
with  his  Lordship  upon  the  subject ;  and  we  agreed  that  courts 
of  equity  ought  to  lay  down  some  rule  which  should  not  be 
founded  on  so  unsubstantial  a  basis  as  the  technical  doctrine  of 
implied  x>t  constructive  notice,  but  which  should  make 
[*474]  it  morally  ^impossible  for  the  assignor  to  have  dominion 
over  the  policy,  without  the  assent  of  the  assignee. 


CASES  IN  CHANOiaiy.  474 

1846. — ^Thompson  t.  SP^ira. 

I  have  read  over  the  case,  Ex  parte  Wilkinson^  in  which  the 
point  arose,  distinctly,  before  the  chief  judge  in  bankruptcy,  and 
his  Ilonor  considered  that  the  notice  (which  was  the  sanxe  as 
that  in  the  present  case)  was  not  sufficient. 

Having  regard,  then,  to  the  decisions  that  have  been  made  in 
England  and  in  Ireland,  I  am  bound  to  hold  that  the  notice  in  this 
case  was  not  sufficient  to  take  the  policy  out  of  the  order  and  dis- 
position of  the  bankrupt 

The  facts  of  the  case  were  these : — ^In  1808,  Mr.  Brassey  effect- 
ed  a  policy  in  the  Equitable  Assurance  Office ;  and,  several  years 
afterwards,  upon  the  marriage  of  his  daughter,  he  executed  an 
assignment  of  it  to  Messrs.  Thompson  &  Farr,  by  which  one- 
fourth  of  the  proceeds  was  settled  in  trust  for  his  daughter,  her 
intended  husband,  and  their  children.  It  appears  that  the  policy 
was  deposited,  for  the  purpose  of  security,  in  the  bank  of  Lees, 
Brassey  &  Farr ;  and  as  Mr.  Brassey  was  a  partner  in  the  bank, 
he  must  have  had  access  to  the  instrument.  Mr.  Farr,  the  trus- 
tee, subsequently  died.  The  bankruptcy  took  place  in  1835,  at 
which  time  the  policy  remained  under  the  dominion  of  the  bank- 
rupts. Subsequently  some  of  the  defendants,  advisedly  pur- 
chased the  policy  and  took  an  assignment  of  it  firom  the  assignees 
of  the  bankrupts.  Mr.  Brassey  died  a  short  time  since ;  and 
then  the  question  arose,  whether  that  transaction  was  good 
against  the  cestui  que  trusts,  under  the  settlement. 

It  was  quite  right  to  bring  the  matter  before  the  court ; 
but  really  it  was  nothing  more  than  an  *assignment  of  [*475] 
a  policy  effected  in  the  Equitable  Assurance  Office, 
made  under  such  circumstances  that  no  one  can  deny  that,  from 
the  time  of  the  assignment  till  the  bankruptcy,  the  policy  re- 
mained in  the  order  and  disposition  of  the  bankrupt.  My  opin- 
ion, therefore,  is,  that  the  injunction  ought  to  be  dissolved,  but 
without  costs. 

Kthe  parties  feel  disposed  to  take  the  opinion  of  the  Lord  ' 
Chancellor  on  the  case,  it  would  be  very  right  that  they  shotdd 
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do  SO ;  as  the  point  is  of  such  importance,  that  there  certainly 
ought  to  be  no  doubt  upon  it  For  my  own  part,  however,  I 
must  say  that  I  have  no  doubt  whatever  upon  the  subject. 


IN  THE  COURT  OF  REVIEW. 

In  the  Matteb  of  Wm.  Bromley,  a  Bankrupt. — ^Ex  parte 
Henry  WiLKiNS0N.(a) 

Policy  of  Inswraruce.-— Order  and  Disposition,' — Notice. — Bankrufi, 

1845:  19th  March. 

Notwithstanding  a  policy  of  insurance  may  have  been  effected  with  a  mutual  insu- 
rance company,  exprem  notice  of  a  deposit  of  it,  by  way  of  equitable  mortgage, 
must  be  given  to  the  company,  in  order  to  take  it  out  of  the  order  and  dispositioti 
of  the  depositor. 

In  May,  1842,  Bromley  deposited  with  the  petitioner,  Wilkin- 
son, three  policies  of  insurance  on  his  life,  two  of  which  he  had 
effected  in  the  Rock,  and  the  third  in  the  Amicable  Office,  as  a 
security  for  adebtof  4,500Z.  In  January,  1844,  Brom- 
[*476}  ley  became  bankrupt,  and  his  *assignees*  claimed  the 
policies  on  the  ground  that  no  express  notice  of  the  de- 
posit was  given  to  the  offices  before  the  date  of  XhefxiL  Under 
these  circumstances,  an  agreement  was  made  between  the  as- 
signees and  Wilkinson,  in  pursuance  of  which  the  policies  were 
sold  for  sums  amounting  to  2,050?.  in  the  whole ;  and  that  sum 
was  paid  into  a  bank,  to  the  joint  account  of  the  assignees  and 
Wilkinson. 

The  petition  insisted  that,  as  the  Rock  and  the  Amicable  were 
mtitual  insurance  companies,  no  notice,  other  than  such  as  was  inci'' 
dent  to  the  deposit,  vxis  necessary  with  respect  to  any  of  the  policiesf^ 

(a)  The  reporter  has  been  enabled,  by  the  kindness  of  his  friend,  Mr.  Bacon,  to 
giro  the  above  statement  of  the  case,  Ex  parte  WiOdnaon^  which  was  dted  in  the" 
aigument  and  relied  on  in  the  judgment  in  the  preceding  case. 
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inasmuch  xu  Bromleyj  by  force  of  Ae  policies,  became  and  was  a 
TMmber  of  the  companies  vnJtk  which  they  had  been  effected.  The 
petition  prayed  that  it  might  be  referred  to  the  commijssioner 
acting  in  the  prosecution  of  the  fUU,  to  take  an  account  of  what 
was  due  to  the  petitioner^  in  respect  of  his  debt,  and  that  the 
proceeds  of  the  sale  of  the  policies,  or  such  part  tiiereof  as,  in  the 
judgment  of  the  court,  the  petitioner  might  be  entitled  to,  might 
be  paid  to  him,  in  satisfaction,  so  far  as  the  same  would  extend, 
of  the  amount  to  bo  found  due  on  taking  the  account 

Petition  dismissed. 

Mr.  James  Russell  and  Mr.  Bacon  appeared  for  the  petition. 


♦Elliott  v.  Turneb.  [*477] 

Wilfvl  Neglect  or  De/auU, 
1843:  1st  June. 

Neglect  or  defiiolt  maj  be  wilfU,  though  it  mAy  hare  been  unmtentionAl,  and  haye 
arisen  from  foEgetftihkess. 

CovemeuiL 
SqoHy  will  interfera  in  the  caae  of  a  breach  of  covenant,  notwithstanding  the 

covenantee  might  not  have  recovered  damages  for  it  at  law. 
Equity  will  not  relieve  against  a  breach  of  covenant,  unless  the  payment  of  money 
will  be  an  adequate  compensation  for  it 

In  1887,  the  plaintiflf  obtained  letters  patent  for  certain  im- 
provements which  he  had  invented  in  the  manufecture  of  covered 
bnttons.  In  1840,  he  established  the  validity  of  his  patent,  in  an 
action  brought  by  him  against  one  Aston,  for  infringing  it 

By  an  indentnre  dated  the  22d  of  May,  1841,  the  plaintiff  gave 
license  to  the  defendants,  to  use  his  invention,  for  the  residue  of 
the  term,  at  the  manufectoiy  of  T.  H.  Hasluck,  in  Summer  lane, 
Birmingham,  or  at  such  other  place  or  places  as  the  defendants 
should,  at  any  time  and  from  time  to  time  thereafter,  upon  giving 
such  notice  to  the  plaintiff  as  thereinafter  mentioned,  think  proper, 
they  yielding  and  paying  to  the  plaintiff,  half-yearly,  on  the  24th 
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of  June  and  the  25tli  of  December,  as  or  for  rent  or  patent  dues 
in  respect  of  the  license,  at  the  rate  of  15?.  per  cent,  on  the  net 
selling  price  of  the  buttons  made  by  them  according  to  the  patent: 
and  they  covenanted,  with  the  plaintiff,  that  they  would,  during 
the  continuance  of  the  license,  render  to  the  plaintiff,  within  one 
calendar  month  next  after  the  25th  of  March  and  the  29th  of 
September  in  each  year,  a  just  and  true  account  or  particular  in 
writing,  (in  the  form  contained  in  the  second  schedule  to  the  in- 
denture,) of  the  quantities,  numbers  and  value  of  the  buttons 
made  by  them,  under  the  license,  in  the  preceding  half  year, 
specifying  the  prices  for  which  the  same  were  sold,  and  the  dates 
and  amounts  of  sales,  and  the  amount  of  rent  or  patent  dues 

payable  in  respect  of  the  same ;  and  that  they  would, 
[*478]     *within  two  calendar  months  next  after  the  rendering 

of  every  such  accoimt,  pay  the  plaintiff  the  sum  or  sums 
of  money  thereby  appearing  to  be  due ;  and  that  they  would, 
from  time  to  time,  when  thereunto  required  by  the  plaintifi^  pro- 
duce to  him  all  books,  accounts,  &c.,  relating  to  the  buttons  so 
made  as  aforesaid,  for  the  purpose  of  enabling  him  to  examine 
and  check  every  account  so  to  be  rendered  as  aforesaid;  and  also 
would  give  to  certain  persons  therein  named,  free  access  and  lib- 
erty to  enter  IIasluck*s  manuOactory  and  premises^  or  such  other 
manufactory  whereat  the  patent  business  should  be  carried  on 
for  the  time  being,  to  inspect  the  method  there  used  in  manufeo- 
turing  buttons,  and  the  quantities  and  values  thereof;  and  that, 
one  month  before  they  removed  their  business  from  Hasluck^s 
manufigujtory  in  Summer  lane  to  any  other  manufectory,  they 
would  give  the  plaintiff  notice  of  their  intention  so  to  do,  and 
that  such  notice  should  contain  a  description  of  such  other  man- 
ufactory. 

Provided  that,  in  case  the  defendants  should  be  guilty  of  any  wU- 
ml  neglect  or  default^  in  the  performance  or  observance  of  any  of 
the  covenants  or  agreements  therein  contained  on  their  parts,  it 
should  be  lawful  for  the  plaintiff,  by  any  writing  under  his  hand 
to  be  delivered  to  them,  or  left  at  their  counting-house  or  other 
usual  place  of  business,  to  revoke  and  absolutely  make  void  the 
license,  and  that,  upon  the  delivery  of  such  revocation,  the  license 
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should  be  absolutely  void  to  all  intents  and  purposes.  Provided 
always,  that,  in  case  there  should  be  any  such  neglect  or  default 
as  last  aforesaid,  but  the  plaintiff  should  not  think  proper  to  re- 
voke the  license,  in  pursuance  of  the  preceding  proviso,  he  should 
be  at  liberty  to  exercise  such  power  of  revocation  in  case 
of  any  subsequent  neglect  or  defeult  of  *the  defendants,  [*479] 
and  so,  iotiee  quotiea^  as  often  as  any  such  neglect  or  de- 
ficit should  be  made  or  happen. 

The  bill,  which  was  filed  in  May,  1848,  alleged  that  the  de- 
fendants did  not,  within  one  calendar  month  next  after  the  26th 
of  March,  1848,  render  to  the  plaintiff  a  just  and  true,  or  any  ac- 
count or  particular  in  writing,  of  the  quantities,  numbers  and 
value  of  the  buttons  made  by  them,  imder  the  license,  in  the  pre- 
ceding half  year;  and  that,  without  giving  the  plaintiff  any  no- 
tice of  their  intention  to  quit  Hasluck's  manu&ctory  in  Summer 
lane,  they  had  removed  to  another  manu&ctory  of  his  in  Princess  j 

street,  Birmingham ;  and  thereby,  and  by  other  acts  and  omis-  j 

sions  mentioned  in  the  bill,  they  became  and  were  guilty  of  wil"  I 

fid  neglect  or  de/auU  in  the  performance  or  observance  of  all  or 
some  of  the  covenants  and  agreements  in  the  indenture  or  license 
contained  on  their  parts;  whereby  the  plaintiff  became  entitled  I 

to  exercise  the  power  of  revoking  the  license  reserved  to  him  by 
the  indenture ;  and,  accordingly,  on  the  27th  of  April,  1848,  he 
served  the  defendants  with  a  notice  of  revocation.  But,  never- 
theless, they  continued  to  manu&cture  buttons  in  infringement  of  i 
the  plaintiff's  patent  right.  The  bill  prayed,  amongst  other 
things,  for  an  injunction  to  restrain  the  defendants  from  making 
or  selling  any  covered  buttons  according  to  the  plaintiff's  inven- 
tion, during  the  term  of  fourteen  years  granted  by  the  letters 
patsnt;  and,  if  necessary,  that  the  license  might  be  delivered  up 
to  be  cancelled. 

The  defendants,  by  their  answer,  admitted  that  they  did  not^ 

within  one  calendar  month  next  after  the  26th  March,  1848,  ren- 

dOTto  the  plaintiff  a  just  and  true  or  any  account  or  particular  in 

writiijg  of  the  quantities,  numbers  and  value  of  the  but- 

tOAS  ^lade  by  them,  under  *the  license,  in  the  preceding    P480] 
VpL.  Xiri.  26 
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half  year ;  but  they  said  that  omission  to  render  such  account, 
was  accidental  and  unintentional  on  tJieir  paris^  and  was  ooca- 
sioned  by  the  unintentional  and  accidental  neglect  of  Edward 
Lacey,  their  clerk  at  Birmingham,  whose  duty  it  was  to  have 
made  out  such  account,  and  to  have  seen  that  the  same  was  prop- 
erly delivered  to  the  plaintiff,  within  one  calendar  month  &om 
the  27th  of  March,  1843 :  and  the  defendant  James  Turner,  who 
was  the  resident  partner  of  the  defendants'  Birmingham  house, 
said,  and  the  other  defendants  believed  it  to  be  true,  that  James 
Turner,  about  the  middle  of  April,  1843,  told  Lacey  not  to  for- 
get to  make  out  and  deliver  the  plaintiff's  account,  by  the  25th ; 
and  the  defendants  fully  believed  that  such  account  would  have 
been  made  out  and  rendered  in  due  time,  as  the  same  had  been 
on  former  occasions ;  and  the  defendants  did  not  know  that  it  had 
not  been  delivered  imtU  the  26th  instead  of  the  25th  of  April, 
1843,  until  after  the  plaintiff  had  served  his  notice  of  revocation, 
dated  the  29th  of  April ;  since  which  time  the  defendants  had 
been  informed  by  Lacey,  and  they  believed  that  he  had,  through 
forgetfulness^  (xnitted  to  make  out  the  account  before  the  26th 
April,  1843,  and  that  he  was  reminded  of  such  omission,  on  that 
day,  by  receiving  an  account  from  the  plaintiff  which  he  was 
bound  to  render .  to  the  defendants  within  one  calendar  month 
after  the  25th  of  March,  1843 ;  and,  accordingly,  Lacey  forthwith 
proceeded  to  make  out  the  account  of  the  defendants,  and,  on  the 
following  day,  caused  such  account  to  be  delivered  to  the  plain- 
tiff; and  such  account,  although  not  in  the  form  pointed  out  by 
the  second  schedule  to  the  deed  of  license,  was  in  the  same  form 
as  the  accounts  which  had  been  before  rendered  to  the  plaintiff 
by  the  defendants,  under  their  license  deed,  and  which  the  plain- 
tiff had  accepted,  adopted,  approved  of  and  acted  upon 
[*481]  by  *investigating  the  same,  and,  afterwards^  receiving 
the  amount  of  license  dues  appearing  thereby  to  be  due 
to  him ;  and  the  plaintiff  never,  as  the  defendants  believed,  ob- 
jected to  the  form  of  such  accoimts,  but,  on  the  contrary,  at  all 
times,  expressed  himself  satisfied  therewith :  that,  by  the  terms  of 
the  deed,  Uie  monjeys  which,  by  tJie  account  so  rendered  to  tlie  plaintiff 
on  the  26tft  instead  of  the  %bth  of  April,  1843,  were  due  from  the  de- 
fendants, were  not  payable  by  them  un^il  the  ^Ath  June  i/ien  next, 
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and  thatj  there/ore,  the  plaintiff  had  not  sustained  any  damage  or  in- 
jury whaisoeveTj  by  reason  that  the  account  was  unintentionally  omit- 
ted  to  he  delivered  io  him  until  the  2Qih  ofApril^  1843  ;  and,  as  to 
the  form  of  the  account,  the  defendants  submitted  and  insisted 
that,  although  the  same  was  not  according  to  the  form  contained 
in  the  second  schedule  to  the  license  deed,  yet  the  plaintiff  had 
assented  to  the  account  being  delivered  in  such  form,  by  having 
received  and  acted  upon  the  former  accounts  of  the  defendants 
which  were  delivered  in  the  same  form ;  and  they  denied  that 
they  intended,  in  any  way,  to  commit  a  breach  of  the  covenant 
contained  in  the  deed,  by  delivering  the  account  in  a  form  dif- 
ferent firom  that  described  by  the  deed :  but  the  same  was  adopted 
as  being  more  convenient,  and  from  having  been,  on  former  oc- 
casions, assented  to  by  the  plaintiff  as  before  stated. 

With  respect  to  the  other  breach  of  covenant  before  mentioned, 
the  defendMits  said  that  Haduck,  in  November,  1842,  purchased 
certain  premises  in  Princess  street,  Birmingham,  and  had  posses- 
sion thereof  about  Christmas  following;  and  that,  for  several 
months  before,  he  had  been  making  arrangements  for  removing 
his  manufitctory  from  Summer  lane  to  Princess  street :  that  he 
was  a  manufacturer  of  all  kinds  of  covered  buttons, 
*and  employed  upwards  of  two  hundred  workmen ;  and  [*482] 
the  removal  of  his  business  from  Summer  lane  to  Prin- 
cess street,  had  been  and  was  notorious  in  Birmingham,  and  had 
been  for  sometime,  as  the  defendants  believed,  well  known  to 
the  plaintiff:  that,  unintentionally  and  through  forgetfalness  of  the 
terms  of  the  covenant  in  that  behalf  contained  in  the  license  deed, 
they  omitted  to  give  the  plaintiff  the  required  notice  of  Hasluck's 
intended  removal :  but  they  submitted  and  insisted  that  such 
omission  had  produced  no  injury  to  the  plaintiff ;  and  that,  even  if 
it  should  be  deemed  a  breach  of  covenant  at  law,  it  would  not 
and  ought  not  to  operate,  in  a  court  of  equity,  as  a  forfeiture  of 
the  license ;  for  the  object  for  which  such  notice  was  required  to 
be  given,  was  that  the  inspectors  named  in  the  license  deed, 
might  have  the  means  of  access  to  the  manu&ctory,  so  as  to  see 
the  mode  of  manufecture  adopted  by  Hasluck ;  hut  the  plaintiff 
had  never  required  that  any  of  the  inspectors  should  exercise  su4*h 
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righi  at  either  of  the  manufactories ;  but  such  access  would  have 
been  given  immediately,  if  the  same  had  been  required, 

Mr.  BetheU  and  Mr.  Campbell  for  the  plaintiff  now  moved  finr 
an  injunction  according  to  the  prayer  of  the  bill. 

Mr.  Stvjart  and  Mr.  W.  T.  S,  Daniel  appeared  for  the  defend* 

ants. 

The  Vick-Chancellor  : — ^I  must  say  that  this  appears  to 
me  to  be  as  clear  a  case  upon  the  answer  as  I  almost  ever  saw. 

The  deed  of  license  contains  a  covenant  that  the  Tur- 
[*483]  ners  *  would,  during  the  continuance  of  the  license  thereby 
granted,  render  to  the  plaintiff,  his  executors,  adminis- 
trators and  assigns,  within  one  calendar  month  next  after  the 
25th  day  of  March  and  the  29th  day  of  September  in  each  year, 
a  just  and  true  accoimt  or  particular  in  writing,  &c. ;  and,  lastly, 
it  contains  a  covenant  that  the  Turners  shall  and  will,  within 
one  calendar  month  previous  to  their  commencing  to  use  or  ex- 
ercise the  invention  for  which  the  aforesaid  letters  patent  were 
granted,  at  or  upon  any  other  manufactory  than  the  present 
manufactory  of  Thomas  Ilinton  Hasluck,  situate  in  Summer  lane, 
Birmingham,  give  to  the  plaintiff,  his  executors,  administrators 
or  assigns,  or  leave  at  his  or  their  usual  place  of  abode,  notice  in 
writing  under  their  hands,  &c.  And  then  it  is  provided  that,  in 
case  the  said  William  Hammond  Turner,  James  Turner  and 
Henry  Turner,  their  executors  or  administrators,  should  be 
guilty  of  any  wilful  neglect  or  default  in  the  performance  or  ob- 
servance of  all  or  any  of  the  covenant  or  agreements  contained 
therein  on  the  part  of  the  said  William  Hammond  Turner,  James 
Turner  and  Henry  Turner,  their  executors  or  administrators, 
then  and  in  any  such  case,  it  should  and  might  be  lawful  for  the 
plaintiff,  his  executors,  administrators  or  assigns,  by  any  writing 
imder  his  or  their  hand  or  hands,  to  be  delivered  to  the  said  W. 
H.  Turner,  J.  Turner  and  H.  Turner,  their  executors  or  adminis- 
trators, or  left  at  their  coimting-house  or  usual  place  of  business 
for  the  time  being,  to  revoke  and  absolutely  make  void  the 
license. 
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Now  1  apprenend  that,  in  the  view  of  a  court  of  equity,  where 
there  has  been  a  breach  of  covenants  such  as  are  contained  in 
this  deed  of  license,  where  recompense  cannot  be  made 
by  payment  of  money,  the  *court  does  not  interfere  to    [*484] 
relieve  the  party  firom  the  breach  he  has  committed. 

« 

In  the  case  of  Reynolds  v.  PiUj{a)  that  question  was  very  much 
discussed  It  first  came  before  Sir  W.  Grant,  and  afterwards, 
on  appeal,  before  Lord  Eldon ;  and  Lord  Eldon  went,  veiy  labo- 
riously, through  a  long  series  of  cases,  in  order  to  show  that  this 
court  will  not  relieve,  except  in  a  case  where  payment  of  money 
may  be  a  compensation  for  the  defeult  that  has  taken  place.  In 
ihat  case  the  covenant  was  to  insure,  and,  there  having  been  a 
breach  of  the  covenant,  the  lessor  brought  an  ejectment :  and  it 
was  held  that  the  insurance  after  the  breach  had  been  commit- 
ted, could  have  no  effect  whatever  in  curing  the  breach. 

With  respect  to  what  has  been  said,  namely,  that  this  court 
ought  not  to  act  upon  the  breaches  which  have  taken  place,  be- 
cause, if  an  action  or  actions  were  brought,  damages  might  not 
be  recovered,  I  have  to  observe  that  that  is  not  the  rule  of  this 
court ;  because  I  can  easily  conceive  that,  in  a  case  like  Beynolds 
V.  Plit,  if  the  insurance  ought  to  have  been  made  on  the  Wednes- 
day and  was  not,  and  an  insurance  was  made  on  the  Thurs- 
day, if  an  action  had  been  brought  on  the  covenant,  the  jury 
might  take  into  their  consideration  that  the  insurance  on  the 
Thursday,  when  no  fire  had  happened  on  the  Wednesday,  was 
as  good  as  an  insurance  on  the  Wednesday ;  and  might,  perhaps 
give  no  damages. 

Now  let  us  consider  what  has  taken  place  in  this  *case.  [*485] 
It  is  admitted  that  the  account  which,  according  to  one 
of  the  covenants  in  the  deed  of  license,  the  defendants  ought  to 
have  rendered  to  the  plaintiff  on  the  25th  of  April,  1843,  was  not 
delivered  until  after  that  day ;  and  that  the  notice  which,  ac- 
cording to  another  of  the  covenants,  they  ought  to  have  given 
to  the  plaintiff  of  their  intention  to  use  his  invention  at  another 

(a)  1$  Ve&  134. 
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maimfaxjtory  than'  that  mentioned  in  the  deed,  was  not  given  at 
all.  The  defendants,  by  way  of  defence  to  the  relief  sought  by 
the  plaintiff,  allege  that  those  breaches  of  covenant  were  acciden- 
tal and  unintentional  on  their  parts,  and  that  the  plaintiff  has  not 
sustained  any  damage  thereby.  In  my  opinion,  however,  the 
defence  so  made,  affords  no  ground  whatever  for  this  court's  re- 
fusing to  interfere  on  behalf  of  the  plaintiff,  provided  he  was 
authorized  by  the  terms  of  the  deed  to  revoke  the  license.  In 
order  to  determine  that  question,  it  is  necessary  to  determine  what 
js  the  meaning  of  the  word  "  wilful ;"  for  the  right  to  revoke  the 
license  was  to  arise  only  in  case  the  Messrs.  Turner  should  be 
guilty  of  any  wilful  neglect  or  default  in  doing  any  of  the  acts 
which  they  had  covenanted,  simply  and  conditionally,  to  do.  In 
my  opinion  the  word  "wilftd,"  can  have  no  other  meaning  than 
"  spontaneous :"  and,  if  the  neglect  or  default  in  this  case  arose 
from  the  voluntary  act  of  the  parties,  either  awake  or  asleep 
with  reference  to  their  rights  and  interests,  and  did  not  at  all 
arise  from  the  pressure  of  external  circumstances  over  which  they 
could  have  no  control,  I  apprehend  that  the  neglect  or  default 
was  wilful.  I  must  observe,  with  veiy  great  deference  to  so 
great  a  person  as  Lord  Erskine,  that,  in  my  opinion,  he  has  not 

quite  correctiy  defined  wilfulness  :{a)  because,  accord- 
[*486]     ing  *to  him,  unless  there  is  an  active  consciousness  all 

along  accompanying  the  act,  there  is  nothing  wiliuL 
Therefore,  there  might  be  the  most  stupid  neglect  of  the  cove- 
nants contained  in  a  lease  or  any  other  instrument  similar  to  the 
one  now  before  me ;  and  then,  because  there  was  not  an  active 
consciousness  all  along,  that  the  party  was  doing  wrong,  or  was 
not  doing  that  which  he  was  bound  to  do,  it  would  not  be  held 
to  be  wilful.  I  cannot  think  that  that  is  the  meaning  of  the 
word. 

Now  these  defendants,  in  their  answer,  say :  that  Mr.  James 
Turner,  who  is  the  resident  partner  of  their  Birmingham  house, 
did,  about  the  middle  of  April,  1848,  tell  their  clerk,  Edward 
Lacey,  not  to  forget  to  make  out  and  deliver  the  plaintiff's  ac- 
count by  the  25th  ;  and  that  the  defendants  fully  believed  that 

(a)  HiB  Honor  did  not  mention  the  case  in  which  the  definition  was  given. 
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such  account  would  have  been  made  out  and  rendered  to  the 
plaintiff  in  due  time,  as  the  same  had  been  on  former  occasions; 
and  that  the  defendants  did  not  nor  did  any  of  them  know  that 
the  account  had  not  been  delivered  until  the  26th  instead  of  the 
25th  of  April,  until  after  the  plaintiff  had  served  his  notice  of 
revocation  of  the  27th  of  April,  since  which  time  the  defendant 
James  Turner  had  been  informed  by  Lacey,  and  which  informa- 
tion the  other  defendants  believed  to  be  true,  that  Lacey  had, 
through  forgetfulness,  omitted  to  make  out  such  account  before 
the  25th  of  April ;  and  that  he  was  reminded  of  such  omission 
on  the  25th  of  April,  by  receiving,  on  that  day,  an  account  fix)m 
the  plaintiff,  of  the  several  articles  sold  by  him  under  his  tissue 
license;  and  which  account,  by  the  terms  of  that  license,  he  was 
"bound  to  render  to  the  defendants  within  one  calender  month 
after  the  25th  of  March,  1843 ;  and,  accordingly,  La- 
cey, as  the  defendants  had  *been  informed  and  believed,  [*487] 
forthwith  proceeded  to  make  out  the  account  of  the 
defendants  pursuant  to  their  license,  and  made  out  and  com- 
pleted the  same  forthwith.  And  then  the  answer  goes  on  to 
state  that  on  the  following  day,  namely,  on  the  26th  of  April, 
Lacey  caused  the  account  to  be  delivered.  It  seems,  therefore, 
that  the  omission  to  deliver  the  account  on  the  25th  of  April, 
arose  from  the  forgetfulness  of  Lacey :  but  the  utter  want  of  care, 
on  the  part  of  the  defendants,  to  see  that  that  thing  which  Lacey 
was  told  to  do,  was  performed  according  to  their  order,  is  left 
whoUy  unaccounted  for.  I  must  say  that  the  neglect  of  the  clerk, 
was  the  neglect  of  the  partners,  if  the  partners  chose  to«rely  on 
the  clerk  to  do  that  which  they  were  bound  to  do.  And  it  is 
clear  to  me  that  there  was  a  wilful  default,  with  respect  to  de- 
livering the  account  in  time ;  for  the  defendants  were  not  acted 
upon  by  any  external  circumstances.  They  might  have  deliv- 
ered it  if  they  had  pleased ;  there  was  nothing  to  prevent  them 
from  doing  so.  There  was,  on  their  part,  spontaneous,  and, 
therefore,  wilful  negligence. 

Then,  with  respect  to  the  other  breach  of  covenant.  They 
say :  "  they  have  been  informed  and  believe  that  Thomas  Hin- 
ton  Hasluck,  in  November  last,  purchased  certain  premises  in 
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Princess  street,  Binoingliain ;  and  that  lie  had  possession  theieof 
about  Christmas  last ;  and  that,  for  several  months  last  past^  he 
has  been  making  arrangements  for  removing  his  mana&ctoiy 
£rom  Summer  lane  to  Princess  street :  that  the  said  T.  H.  Has- 
luck  is  a  manufacturer  of  all  kinds  of  covered  buttons,  and  em- 
ployS)  in  his  business,  a  considerable  number  d  workpeople,  (up- 
wards, as  the  defendants  believe,  of  200 ;)  and  such  removal  has 

been  and  is  notorious  in  the  town  of  Birmingham,  and 
[^488]    has  been,  ^for  some  time,  as  the  defendants  believe,  well 

known  to  the  plaintiff."  But  the  fact  that  the  plaintiff 
might,  aliunde,  bave  had  knowledge  of  the  circumstance,  did  not 
release  the  licensees  &om  their  express  obligation  to  give  him 
the  notice  stipulated. 

Although  it  may  be  perfectly  true  that,  if  the  plaintiff,  instead 
of  giving  the  notice  of  revocation,  which,  by  the  terms  of  the 
license  deed  he  was  authorized  to  give,  had  brought  an  action 
against  the  defendants,  he  might  not  have  recovered  damages ; 
yet,  I  apprehend  that,  according  to  the  principles  of  a  court  of 
equity,  that  circumstance  has  nothing  whatever  to  do  with  his 
right  to  determine  the  license. 

And  as  the  answer  clearly  admits  that  the  breaches  of  cove- 
nant alleged  by  the  bill,  have  been  committed ;  and  as  it  is  not 
disputed  that  the  plaintiff  has  exercised  his  right  to  revoke  the 
license,  in  the  manner  pointed  out  by  the  deed,  it  seems  to  me  to 
follow,  as  a  matter  of  course,  that  I  must  take  it  that  the  license 
is  determined ;  and,  if  the  license  is  determined,  it  cannot  be 
competent  to  the  former  licensees,  to  be  carrying  on  the  business 
as  if  the  license  were  still  in  existence.  And  my  opinion,  there- 
fore, is  that  the  injunction  that  is  asked,  ought  to  be  granted. 
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*Thb  Mabquis  of  Hertford  v.  Suissjs.      [*489] 
New  Orders  of  May,  1845. — Practice. — Appearance. 

1846:  4fh  and  8th Kovember. 

An  appeannoe  cannot  be  entered  for  a  defendant  to  an  amended  bill,  nndef  the  29tti 
ontar  of  lf%^,  1846,  where  the  8iih|KBna  has  been  aenrod  upon  hia  8Qlidtor.[l] 

The  defendant,  after  answering  the  onginal  bill,  went  to  re- 
side abroad.  Subsequently,  the  plaintiff  amended  his  bill,  and, 
in  August,  1845,  served  the  subpoena  to  appear  to  and  answer 
the  amended  bill,  on  the  defendants  solicitor,  under  the  20th 
general  order  of  8d  April,  1828,  and  the  81st  general  order  of 
26th  October,  1842 

No  appearance  having  been  entered  for  the  defendant, 

Mr.  Schomberg,  on  the  4th  of  November,  1845,  moved  for  leave 
to  enter  an  appearance  for  the  defendant  under  the  29th  general 
order  of  the  8th  May,  1845.  He  admitted  that  the  case  was  not 
within  the  words  of  that  order,  but  submitted  that  it  was  within 
the  spirit  of  it  when  taken  in  connection  with  the  26th  order  of 
the  same  date. 

The  Vicb-Chancellor,  after  having  conferred  with  the  Mas- 
ter of  the  Bolls  and  Vice-Chancellor  Wigram,  held  that  the  case 
was  omitted  to  be  provided  for  by  the  last  mentioned  orders, 
and  refused  the  motion. 

[1]  Ovenroled.  1  Ma  ft  G.  246;  and  alao,  con.,  SewaU  y.  QodderSf  1  De  G.  ft  a 
126;  oyeiroled. 
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[*490]    *Walkbr  v.  Hurst.— Richabds  v.  Jambs.— Inman 

V.  HOLDEN. 

New  Orders  of  May ^  1845.— Practice.'— Appearance. 

1846:  K.  T. 

Where  the  sabpoenA  to  appear  and  answer  had  been  served  in  Angnst,  1846,  the 

ootirt  refxiaed  to  allow  an  appearance  to  be  entered  under  the  29th  order  of  May, 

1846,  on  a  motion  without  notice. 

In  these  causes  the  subpoenas  to  appear  and  answer,  had  been 
served  in  July  and  August,  1845,  and,  consequently,  several 
weeks  before  the  new  orders  of  the  8th  of  May,  1845,  came  into 
operation.  During  Michaelmas  Term  following,  applications 
were  made  for  leave  to  enter  appearances  for  the  defendants  in 
the  causes,  under  the  29th  of  those  orders. 

The  Vioe-Chanoellor,  after  consulting  the  Master  of  the 
EoUs  and  Vice-Chancellor  Wigram,  refiised  the  applications,  and 
said  that  either  new  subpoenas  must  be  served,  or  the  applica- 
tions must  be  made  upon  notice. 

Thfe  motions  were  made  by  Mr.  TiUotsan^  Mr.  Hishp  Clarke 
and  Mr.  Simons 


[*491]  ♦Feltham  v.  Clarke. 

New  Orders  of  May,  1845. — Practice. — Service  of  Oopy  BiU. 

1846:  16th  November. 

Memorandum  of  serving  oopy  bill,  allowed  to  be  entered  after  the  orders  of  May 

1846,  were  in  operation,  although  the  service  would  have  been  bad,  if  made  after 

those  orders  took  effect 

On  a  motion  niade  by  Mr.  Shapter,  for  leave  to  enter  a  memo 
randum  of  the  service  of  a  copy  of  the  bill  in  this  cause,  imder 
the  24th  order  of  26th  August,  1841,  it  appeared  that  the  bill 
was  filed  on  the  11th  of  June,  1845,  and  tibat  the  copy  of  it  was 
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served  on  the  16th  of  October  following,  and  consequently,  not 
within  twelve  weeks  jfrom  the  filing  of  the  bill. 

The  Vicb-Chanckllor  granted  the  motion,  saying  that  the 
second  article  of  the  16th  order  of  May,  1845,  (Kd  not  apply,  be- 
cause the  copy  of  the  bill  was  served  before  the  day  on  which 
the  orders  of  May  came  into  operation,  and  that  what  was  good 
prior  to  that  day  remained  so. 


*LovELL  V.  BLEW.(a)  [*492] 

New  Orders  of  May^  1845 — Practice. — Suhpcena  to  rejoin, — Dis. 

missal 

1045:  2tth  Kovember. 

Eeplicataon  filed  in  July,  1845 ;  in  November  following,  defendant  moved  to  diBmiaa. 
After  notice  served,  but  before  motion  made,  plaintiff  filed  subpoena  to  rejoin: 
Held  thati  though  the  replication  was  filed  before  the  new  orders  of  Maj,  1846, 
took  effect^  the  filing  of  the  subpoena  to  rejoin  was  a  nullity,  under  the  93d  of 
those  orders ;  but  the  court  reflised  to  grant  the  motion ;  and  ordered  a  fresh  repli- 
cation to  be  filed  without  delay. 

On  the  8th  of  July,  1844,  liie  plaintiff  filed  a  replication  with- 
out serving  a  subpoena  to  rejoin.    On  the  10th  of  November, 
1845,  the  defendant  served  a  notice  of  motion  to  dismiss  fi)r  the 
IStL    On  the  12th,  the  plaintiff  served  a  subpoena  to  rejoin. 
• 

Mr.  Schcymbergj  on  this  day,  moved  to  dismiss  pursuant  to  the 
notice ;  and  submitted  that  the  subpoena  to  rejoin  was  a  nullity, 
as  it  was  abolished  by  the  98d  order  of  May,  1845 ;  and  that,  if 
the  plaintiff  undertook  to  speed,  publication  must  be  ordered  to 
pass  on  the  expiration  of  two  months  fix)m  the  28th  of  October, 
1846 ;  as,  under  the  new  orders,  the  replication  must  be  consid- 
ered to  have  been  filed  on  that  day. 

Mr.  Oraig^  for  the  plaintiff  contended  that  all  the  proceedings 

(a)  ExreMAond. 
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in  the  suit,  must  be  regulated  by  the  old  practice,  and  that  the 
subpoena  to  rejoin  was  regular ;  and  that  the  M.  R  had  decided 
that  the  93d  order  of  May,  1845,  applied  only  to  cases  where  the 
replication  had  been  filed  since  the  new  orders  of  that  date  came 
into  operation. 

The  Yice-Chancsllor  said  that  he  did  not  think  that  the 
M.  B.  could  have  so  decided ;  as  the  9Sd  order  plainly  directed 

that  no  subpoena  was  to  be  thereafter  issued ;  and  that  it 
[*498]    was  wrong  to  issue  it  in  the  present  *case :  that  the 

proper  course  was  to  file  a  firesh  replication,  and  then 
the  cause  would  proceed  according  to  the  directions  pointed 
out  by  the  new  orders.  His  Honor  refused  to  give  the  defend- 
ants their  costs  of  the  motion,  and  ordered  the  replication  to  be 
filed  on  the  next  day. 


ROUTLEDGB  V.  GiBSON. 

Pra/ctice. — New  Orders  of  May ^  1845. — Dismissal. 
1S46:  4ftiiDeeember. 

In  this  case  replication  was  filed  on  the  4th  of  April,  1845, 
and  no  proceeding  in  the  cause  have  been  since  taken, 

Mr.  Simons^  for  the  defendant,  moved,  before  Vice-ChanceDor 
Wigram,  under  the  old  practice  as  it  existed  prior  to  the  orders 
of  April,  1828,  to  dismiss  the  bill  for  want  of  prosecution. 

Mr.  Htibback  was  instructed  to  appear  for  the  plaintifl^  and  to 
undertake  to  speed.(a) 

His  Honor  refiised  to  grant  the  motion,  but  ordered  the  plain- 
tiff to  file  a  fresh  replication. 

(a)  The  imdertoking  to  speed  is  abolished  bj  the  new  oxdera  of  Mi^  1845. 
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*Bailey  v.  Ford.  [*495] 

Partnership  IHssohUion. — Motion. 

1843:  lOthJune. 

The  aflftuTB  of  a  partnerehip  being  embarrassed,  and  daily  growing  worse,  the  ooort^ 

on  motion^  appointed  a  person  to  sell  the  bnaineaB  and  wind  up  the  afibizB  of  the 

partneiship. 

The  object  of  this  suit  was  to  put  an  end  to  a  partnership  in 
the  business  of  a  chemist  and  druggist,  which  had  existed  be- 
tween the  parties  since  some  time  in  1839,  and  was  intended  to 
continue  for  twenty^one  years.  It  appeared  that  the  partnership 
was  insolvent,  and  that  its  embarrassments  were  daily  increasing. 
Under  those  circumstances, 

Mr.  BeiheU  and  Mr.  StinUm,  on  the  coming  in  of  the  answer, 
moved,  on  behalf  of  the  plaintiff,  that  a  proper  person  might  be 
appointed  to  sell  the  business,  to  collect  the  debts,  and  to  satisfy 
the  demands  upon  the  partnership. 

Mr.  Priar^  for  the  defendant^  said  that  the  plaintiff  was,  m 
effect,  asking  the  court  to  do  on  motion,  what  could  not  be  done 
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except  at  the  hearing  of  the  cauBe,  namely,  to  put. an  end  to  the 
partnership.     Oliver  v.  HamiUon,(a)  Chapman  v.  Beach,(b) 

[*496]  *The  Vioe-Chanoellob  : — ^Although  the  general  rule 
is  that  the  court  will  not  grant,  on  motion,  that  relief 
which  ought  to  be  granted  at  the  hearing,  yet  it  will  do  so  in 
some  cases.  It  appears  that  the  affairs  of  the  partnership  are  daily 
growiQg  worse,  and  there  is  no  reason  to  infer,  fix)m  what  is  stated 
in  the  defendant's  answer,  that  they  will  ever  improve.  Under 
the  circumstances,  I  shall  make  an  order  in  the  terms  of  the  no- 
tice of  motion. 

(a)  S  Anstr.  463.  (&)  IJac.  aDd  Walk.  694. 


Hughes  v.  Evaks. 
ResvUing  Trust. — Heir  and  Devisee. —  TTtH.— Cbrwiructww. — Tru^ 

1843:  10th  June. 

Testator  devised  all  his  freehold  estates  to  his  most  dutiful  and  respectful  nephew 
K  S.,  '*  upon  the  trusts  and  for  the  uses  following ;"  but  did  not  declare  any  use  or 
trust  except  as  to  one  of  his  estates:  Held,  from  the  context  of  the  will  and  a 
codicil  thereto,  that  there  was  no  resulting  trust  in  &yor  of  his  son  and  heir,  as  to 
any  part  of  his  estatefl. 

Joror  Evans,  by  his  will  dated  the  15th  of  April,  1824^  gave 
devised,  limited  and  appointed  all  his  messuages,  lands,  heredi- 
taments and  premises,  both  freehold  and  leasehold,  in  the  coun- 
ties of  Carnarvon  and  Anglesey,  and  all  his  other  real  estates: 
"  Unto  my  most  dutiful  and  respectful  nephew^  Evan  Evans,  attor- 
ney at  law,  his  heirs  and  assigns  forever,  upon  the  trusts  and  for 
the  itses  following^  that  is  to  say,  in  trust  that  he  shall  and  wiU 
permit  and  suffer  Miss  Mary  Owen,  now  taking  care  of  my  house, 
and  her  assigns,  to  have,  possess  and  enjoy  the  messuage,  lands, 
orchards  and  plantations  called  Helen  Bank,  which  I  give  and  de- 
vise to  her  for  and  during  the  term  of  her  natural  life.  I  do 
hereby  direct  that  they,  the  said  Evan  Evans  and  Mary  Owen, 
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shall  and.  may  live  in  my  dwelling-house  in  the  town 
of  Camarvon(o)  as  long  as  they  shall  think  *prudent,  [*497] 
and  have  the  use  of  the  fumitnxe  therein;  the  said 
Evan  Evans  having  the  exclusive  and  separate  use  of  all 
the  offices :  but,  if  they  think  it  more  to  their  advantage  to  . 
go  to  separate  lodgings,  that  they  may  set  the  house,  ready 
furnished,  for  their  joint  benefit,  for  two  years;  then  they 
may  sell  the  household  furniture  and  all  effects  therein,  for 
their  joint  benefit,  except  the  law  and  other  books,  which  I 
give  to  him,  the  said  Evan  Evans,  alone.  I  hereby  direct  the  said 
Euan  Evans^  his  heirs,  eocecutors  or  administrators,  to  pay  to  her^ 
the  said  Mary  Oioen,  for  and  during  the  term  of  her  natural  life, 
as  a  compensation  for  the  great  care  she  has  taken  of  my  house 
and  attention  to  my  person  during  illness,  over  and  above  the 
before  mentioned  devise  and  bequests,  the  sum  of  50Z.  per  annum 
out  of  the  rents  of  my  real  estates  or  the  profits  of  my  quarries  at 
Cilguyn  and  Cefiidu.  /  h^eby  also  direct  him,  the  said  Evan 
JEvans,  to  pay  to  the  son  and  two  daughters  of  my  sister  Ann,  the 
sumoflOOL  each,  from  and  out  of  my  real  estates  or  the  profits  of 
my  quarries.  I  give  and  bequeath  unto  him,  the  said  Evan 
Evans,  aU  my  interest  in  the  quarries  at  Cilguyn  and  Cefndu ; 
and  I  give  and  bequeath  imto  him,  the  said  Evan  Evans,  all  the 
rest,  residue  and  remainder  of  my  personal  estate  and  eflfects,  of 
what  nature  or  kind  soever  and  wheresoever  to  be  foimd  at  the 
time  of  my  death,  subject  to  the  payment  of  my  just  debts, 
funeral  expenses,  and  the  probate  of  this  my  will:  and,  in  case 
of  any  deficiency  in  payment  of  my  just  debts  out  of  my  per- 
sonal estate  as  aforesaid,  then  I  direct  hdm,  the  said  Evan  Evans, 
his  heirs  and  assigns,  to  sell  my  real  estate  in  the  county  of  An- 
glesey, and  detached  parts  of  my  estates  in  the  coimty  of  Camar- 
voij,  reserving  my  Treflan  estate  purchased  from  Sir  Watkin 
Williams  Wynne  and  also  Helen  Bank,  to  and  for  the 
uses  hereinbefore  mentioned.  I  ^recommend  the  pur-  [*498] 
chased  commons  to  be  first  sold,  if  necessary:  and  I  do 
hereby  nominate  and  appoint  him,  the  said  Evan  Evans,  and 
Mary  Owen,  executor  and  executrix  of  this  my  last  will  and  tes- 

(a)  ThiBwaaalaiaeholdhoafe. 
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tament  /  leave  that  most  unduiiful  son  unprovided  for^Jbr  hU 
most  infa/mous  conduct  to  me  upon  all  occasions^  which  I  do  aa  a 
pubhc  example  to  all  other  imdutiful  children.  I  give  and  d&* 
vise  unto  him,  the  said  Evan  Evans,  his  heirs  and  aas^ns^  all 
.  such  freehold  estates  in  fee  as  I  am  now  entitled  to  in  truBt  for 
any  person  or  persons,  to  enable  him,  the  said  Evan  Evans,  his 
heirs  and  assigns,  to  assign  oyer  such  my  estate  and  interest  as 
the  person  or  persons  entitled  thereto  may  direct  and  appoint" 

The  testator,  by  a  codicil  dated  12th  September,  1824,  gaye  a 
messuage  and  lands  in  the  county  of  Camaryon,  which  he  had 
then  lately  purchased,  to  his  nephew  Eyan  Eyans,  his  heirs  and 
assigns,  foreyer. 

He  made  another  codicil,  dated  the  12th  of  June,  1827,  in  the 
following  words :  '^  Whereas  my  unfortunate  son  is  confined  in  a 
lunatic  asylum  for  a  second  time,  and  not  likely  eyer  to  be  fit  or 
safe  to  be  set  at  liberty,  /,  therefore^  do  her  Ay  order  and  direct 
that  my  nephew  and  executor  of  my  last  mU  and  testamenij  JEhxm 
Evans^  his  heirs,  executors  or  administrators,  shall  and  do  support 
my  son  in  any  asylum  he  may  be  placed  at  during  the  term  of 
his  natural  life ;  but  i^  contrary  to  expectation,  he  should  be  set 
at  liberty,  /  direct  the  said  Evan  EuanSy  his  heirs^  eoixcutors  or  ad- 
minisirators,  to  allow  to  him,  my  said  ^m,  the  sum  of  one  guinea  per 
week,  for  maintenance,  and  20?.  per  annum,  for  clothing,  provided 
he  does  not  come  into  the  counties  of  Camaryon  and  Anglesey ; 
and  also  particularly,  that  he  has  no  intercourse  whatever  with 

that  in&mous  girl,  Sally;  for,  if  he  has,  in  any 
[*499]     *instance,    any   intercourse    or   communication   with 

her,  the  last  mentioned  allowances  are  to  forev^ 
cease.  And,  to  show  my  determination  that  my  son  is  nem 
to  enjoy  one  acre  of  my  real  estate,  I  do  hereby  direct  that,  if 
the  said  Eyan  Eyans  is  eyer  persuaded,  by  any  person  or 
persons,  to  give  up  any  part  of  my  real  estate,  I  hereby  annul 
all  my  deyises  to  the  said  Evan  Eyans;  and  I  give  and  det 
vise  all  my  real  estate  to  Ellis  (Jriflith,  son  of  my  sister  Ann, 
his  heirs  and  assigns  foreyer.  I  giye  and  deyise  my  new  dwell- 
ing-house, with  the  appurtenances,  now  building  in  Oaemaesglas, 
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Tinto  Miss  Mary  Owen  and  her  assigns,  for  and  during  the  tenn 
of  her  natural  life,  and,  fix)ni  and  immediatelj  afber  her  death, 
I  give  and  devise  the  same  to  the  said  Evan  Evans,  his  heirs  and 
assigns  forever.  I  give  and  bequeath,  to  the  son  and  two 
daughters  of  my  sister,  Ann,  the  sum  of  200Z.  each«  Irecommend^ 
to  the  said  Evan  Evana^  to  get  the  eldest  eon  of  his  sister,  the  wife 
of  Ou^en  Owens,  well  educated  and  brought  up  to  the  law.  In 
every  other  respect  I  do  hereby  confirm  my  last  will  and  testa- 
ment." 

As  the  testator  had  devised  all  the  freehold  estates  which  he 
was  seised  of  or  entitled  to  at  the  date  of  his  will,  to  his  nephew: 
"upon  the  trusts  and  for  the  uses  following,"  but  had  de* 
clared  no  trust  or  use  of  any  part  of  them,  except  his  messuage, 
lands,  &c.,  called  Helen  Bank,  the  question  was  whether  there 
was  not  a  resulting  trust  for  his  son  and  heir,  as  to  all  his  estates, 
subject,  with  respect  to  the  messuage,  lands,  &c.,  at  Helen  Bank, 
to  Ae  life  interest  of  Mary  Owen  therein  under  the  will. 

Mr.  Wakefield,  Mr.  Bethell,  Mr.  Stmrt,  Mr.  Koe,  Mr.  Anderdan, 
Mr.  Benshaw  and  Mr.  TiUotson,  for  the  plainti£&  and  some  of  the 
defendants,  whose  interest  it  was  to  contend  that  there 
was  no  resulting  trust,  said  that  it  *was  apparent,  on  [*500] 
the  &ce  of  the  will  and  codicUs,  that  the  testator  in- 
tended to  benefit  Evan  Evans,  whom  he  spoke  of  in  terms  of 
fiivor  and  aflfection,  and  to  disinherit  his  son,  with  whom  he  ex- 
pressed himself  to  be  greatly  offended :  that  the  testator,  by  his 
second  codicil,  had  made  a  provision  for  his  son,  and  had  im- 
posed it  as  B,  personal  burden  on  his  nephew,  to  whom  he  had 
devised  his  real  estates ;  which  was  a  Airther  indication  that  he 
intended  his  nephew  to  take  the  property  given  to  him,  benefi- 
cially and  absolutely :  that,  consequently,  there  was  sufficient  in 
the  will  and  codicils  to  rebut  any  resulting  trust  in  &vor  of  the 
son  and  heir :  that  the  words :  "  upon  the  trusts  and  for  the  uses 
following,"  meant  nothing  more  than :  "  svhject  to  the  trusts  and 
uses  following."    King  v.  Denison,{a)  Cunningham  v.  MeUi3h,{b) 


<?. 


1  Yea.  ft  Beluii.  260.    See  in  iuid  273.        (6)  Free.  Oh.  31. 
OL.  XIIL  2'. 
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Nwth  V.  G(mpUm,{a)  Dawson  v.  Clark,{b)  SOI  v.  The  BiAcp^ 
London.{c) 

Mr.  Wboc/^  for  the  testator's  son  and  heir,  said  that,  wh^it  aa 
estate  waa  devised^  subject  to  certain  charges,  the  devisee  took 
the  estate  benefldallj',  subject  to  the  chaxges :  but  where,  as  in 
the  present  case,  it  was  devised  upon  certain  trusts,  the  devisee 
was  a  trustee,  for  the  heir,  of  so  much  of  the  estate  as  waa  not  n^ 
quired  for  the  purposes  of  the  trusts ;  and  that  King  v.  Deniaom 
supported  that  proposition :  that  the  testator  bad  given  a  certain 
part  of  his  estates  to  his  nephew  beneficially,  which  circumstance 
not  onlj  did  not  tend  to  rebut  the  resulting  trust  as  to  the  rest 

of  his  estates,  but  was  strongly  in  &vor  of  it :  that  the 
[*501]    testator,  when  he  made  *his  will,  might  have  intended 

to  dedare  trusts,  by  a  codicil,  which  would  have  es^- 
hausted  the  whole  beneficial  interest  in  the  estates  devised,  by 
his  will,  to  his  nephew ;  and  that  he  had  done  so  partially ;  for, 
by  his  second  codicil,  he  had  given  fifty  guineas  a  year  to  hia 
son :  that  Ooningham  v.  Meliish  was  contrary  to  all  the  cases  that 
had  been  since  decided  on  the  subject  of  resulting  trusts ;  and 
that  there  was  nothing  in  the  will  to  raise  a  necessary  implioar 
tion  that  the  testator  intended  his  nephew  to  take  the  whole  ot 
the  beneficial  interest  in  the  estates  comprised  in  his  will,  that 
was  undisposed  of;  and  that  nothing  but  express  declaration  or 
necessary  implication  was  sufficient  to  rebut  the  resulting  trust 
for  the  heir.  Johnson  v.  Tdford^{d)  BandaU  v.  Bookey,{e)  KeUM 
V.  KdkU^ia)  and  TregonweU  v.  SydenhcmJiJi) 

The  Vice-Chanoellob  : — Upon  consideration  of  the  whole 
of  the  will,  I  am  of  opinion  that  the  heir  is  excluded  fiom  taking 
anything  by  virtue  of  a  resulting  trust ;  and  that,  subject  to  the 
devise  in  favor  of  Miss  Owen,  the  testator  intended  his  nephew, 
Evan  Evans,  to  take  the  whole  of  his  estates,  benefidally. 

(a)  1  Cb.Ga.196.  (t)  2  Yern.  426,  and  Proa  Gh.  163. 

(I)  16  Vea  409,  and  18  Vea.  247.  is)  3  Dow,  248, 

(c)  1  Atk.  618.  (^)  IWd.  194. 
(<0  1  Ru8&  ft  HyL  244. 
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I  infer,  firom  the  will,  that  the  testator  was  an  attorney ;  fi>r, 
Ihongh  there  is  some  confiiaion,  there  is,  also,  some  propriety  of 
language  in  it 

In  cti^)06ing  of  his  real  estates,  he  uses  the  words :  "  give  and 
devise ;''  and  in  disposing  of  his  personal  estate,  he  uses  the 
terms:  ^ giye  and  bequeath." 

♦First  he  gives  and  devises,  and,  by  virtue  of  the  pow-  [*6021 
ers  contained  in  the  several  conveyances  of  such  parts 
of  his  estates  as  had  been  conveyed  to  him,  he  appoints  all  his 
fireehold  and  leasehold  estates,  to  his  most  respectful  and  dutiful 
nephew,  Evan  Evans,  his  heirs  and  assigns  forever :  "upon  the 
trusts  and  for  the  uses  following ;  (that  is  to  say,)  in  trust  that  he 
«hall  and  will  permit  and  suSer  Miss  Mary  Owen  and  her  as- 
signs, to  have,  possess  and  enjoy  the  messuage,  lands,  orchards 
and  plantations,  called  Helen  Bank ;  which  I  give  and  devise  to 
her  for  and  during  the  term  of  her  natural  life."  In  this  part  of 
his  will  the  testator  has  used  superfluous  words;  for  he  first 
makes  what,  in  terms,  is  a  declaration  of  trust,  but,  in  &ct,  is  a 
limitation  of  a  use,  as  to  a  portion  of  his  estates,  in  &,yoT  of  Miss 
Owen ;  and  then  he  makes  a  direct  devise  of  that  portion  to  her 
for  her  life.  He  then  directs  that  his  nephew  and  Miss  Owen 
shall  live  in  his  dwelling-house,  in  the  town  of  Carnarvon,  as 
long  as  they  shall  think  prudent,  and  have  the  use  of  the  furni- 
ture therein ;  but,  if  they  shall  think  it  more  to  their  advantage 
to  go  to  separate  lodgings,  that  they  may  set  the  house,  ready 
furnished,  for  their  joint  benefit  for  two  years,  and  then  sell  the 
fiimiture  and  effects  therein  for  their  joint  benefit,  except  the 
law  books,  which  he  gives  to  his  nephew  alone.  In  this  part  of 
the  will,  there  is  neither  a  declaration  of  trust  nor  a  limitation  of 
a  use ;  for  it  refers  to  leasehold  and  pure  personal  property. 

The  testator  then  proceeds :  I  hereby  direct  the  said  Evan 
Evans,  his  heirs,  executors  or  administrators,  to  pay  to  the  said 
Mary  Owen,  for  and  during  the  term  of  her  natural  life,  as  a 
compensation  for  the  great  care  she  has  taken  of  my  house 
and  attention'  to  my  person  during  illness,  over  and  above 
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[*603]  the  before  *inentioned  devise  and  bequest  ^^ — (these  last 
words  show  how  accurate  the  testator  was ;  for,  in  the 
previous  part  of  his  will,  he  had  made  a  devise  as  well  as  a  be* 
quest  to  Miss  Owen) — "  the  sum  of  50?.  per  annumy  out  of  the 
rents  of  my  real  estates,  or  the  profits  of  my  quarries  at  Cilguyn 
and  Cefndu:  I  hereby  also  direct  him,  the  said  Evan  Evans,  to 
pay  to  the  son  and  two  daughters  of  my  sister  Ann,  the  sum  of 
lOOZ.  each,  fix)m  and  out  of  my  real  estates  or  the  profits  of  my 
quarries."  There  the  direction  is  to  Evan  Evans,  his  heirs,  ex* 
ecutors  or  administrators,  to  pay  the  annuity  of  50Z.  and  the  two 
sums  of  lOOZ.  each ;  and  he  gives  him  and  them  the  option  to 
pay  those  sums  either  out  of  the  rents  of  his  real  estates,  or 
out  of  the  profits  of  his  quarries ;  which  implies  that  Evan 
Evans  was  to  have  the  rents  of  his  real  estates,  as  well  as  the 
profits  of  his  quarries,  which  he  gives  to  him  in  the  very  next 
sentence. 

The  testator  then  says :  "  And  I  give  and  bequeath  unto  him, 
the  said  Evan  Evans,  all  the  rest,  residue  and  remainder  of  my 
personal  estate  and  effects,  of  what  nature  or  kind  soever  and 
wheresoever  to  be  found  at  the  time  of  my  death,  subject  to  the 
payment  of  my  just  debts,  funeral  expenses,  and  the  probate  of 
this  my  will."  And  then,  in  case  of  any  deficiency  in  payment 
of  his  debts  out  of  his  personal  estate,  he  directs  Evan  Evans, 
his  heirs  and  assigns,  to  sell  his  real  estate  in  the  county  of  An- 
glesey, and  the  detached  parts  of  his  estates  in  the  county  of 
Carnarvon,  reserving  his  Treflan  estate,  purchased  fix>m  Sir 
Watkins  Williams  Wynn,  and  also  Helen  Bank,  to  and  for  the 
uses  thereinbefore  mentioned.  Now  who  was  to  reserve  the  es- 
tates that  were  not  to  be  sold  ?  Why  Evan  Evans,  the  party 
to  whom  they  were  given ;  and  he  was  to  reserve  them : 
[*504]  "to  and  for  the  uses  hereinbefore  mentioned,"  *The 
truthis  that  no  use  had  been  before  declared,  exceptj 
with  respect  to  Helen  Bank,  for  the  life  of  Miss  Owen. 

Then,  after  recommending  the  purchased  conunons  to  be  fiist 
sold,  if  necessary,  and  appointing  Miss  Owen  and  Evan  Evans 
the  executrix  and  executor  of  his  will,  comes  the  clause  decla- 
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ling  that  he  left  his  most  undutiful  son  unprovided  for,  for  the 
Teason  whieh  he  mentions.  I  admit  that  that  clause  would  not, 
of  itself  prevent  the  heir  fipom  taking  the  real  estates  by  descent: 
but,  as  the  testator  has,  in  the  preceding  part  of  his  will,  given 
his  real  estates  away  from  his  heir,  it  is,  surely,  to  be  taken  into 
consideration  when  we  have  to  determine  what  was  his  intention 
in  making  that  previous  gift.  And  as  the  testator  has  given  all 
his  real  estates  to  Evan  Evails,  in  the  first  instance,  with  a  decla- 
ration of  use,  as  to  a  certain  part  of  them,  for  Mary  Owen,  for 
her  life ;  and  has  directed  Evan  Evans  and  his  heirs  to  pay  cer- 
tain sums  out  of  the  rents  of  those  estates,  and  to  sell  a  portion 
of  them  in  case  his  personal  estate  should  be  insufficient  to  pay 
his  debts,  and  to  reserve  the  remainder  for  the  uses  therein- 
before mentioned ;  and  as  he  has  further  declared  that  he  left 
his  son  and  heir  unprovided  for,  my  opinion  is  that  he  intended 
the  gift  to  Evan  Evans  to  be  a  beneficial  gift. 

The  testator  concludes  his  will  by  making  an  express  devise, 
to  Evan  Evans,  of  all  the  freehold  estates  in  fee  to  which  he 
might  be  entitled  in  trust  for  any  person  or  persons,  to  enable 
him  to  assign  over  the  same,  as  the  person  or  persons  entitled 
thereto  might  direct  or  appoint.  That  devise  affords  some  slight 
infereHce  that  he  intended  Evan  Evans  to  take  benefi- 
cially, under  the  *prior  gift,  all  the  other  real  estates  of  [*506] 
which  he  was  seised.  It  was  inserted  with  a  view  to 
prevent  any  misconception  as  to  the  effect  which  he  meant  the 
prior  gift  to  have. 

Nothing  turns  on  the  first  codicil ;  but  the  second  affords  very 
strong,  if  not  conclusive  evidence,  that  the  testator  intended 
Evan  Evans  to  take,  for  his  own  benefit,  the  estates  devised  by 
the  wilL  He  directs  that  his  nephew  and  the  executor  of  his 
last  will  and  testament,  Evan  Evans,  his  hdrs,  executors  or  ad- 
ministrators, shall  support  his  son  (who,  it  seems,  was  then  imder 
confinement  as  a  lunatic)  in  any  asylum  in  which  he  might  be 
placed  during  the  term  of  his  natural  life ;  but,  if  his  son  should 
be  set  at  liberty,  then  that  Evan  Evans,  his  heirs,  executors  or 
iidministratox^  shall  allow  him  the  sum  of  one  guinea  per  week, 
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for  xnamtenanoe,  and  20Z.  per  annum^  for  olothingi  on  ceTtain 
conditions.  Those  directions  were  given,  unquestionably,  with 
reference  to  the  will  and  to  what  had  passed  under  it.  They 
impose  a  charge  on  Evan  Evaas,  personally,  in  respect  of  the 
property  devised  to  him  by  the  will ;  and,  therefore,  show  of 
themselves,  that  what  was  given  to  him  by  the  will,  was  given 
beneficially. 

The  testator  then,  in  case  Evan  Evans  should  be  peisuaded 
to  give  up  any  part  of  his  estates,  (which  implies  that  he  might 
give  up  the  whole,)  annuls  all  his  deviaes  to  him,  the  said  Evan 
Evans,  and  gives  all  his  estates  to  the  son  of  his  sister  Ann :  in 
other  words,  he  annuls  all  the  devises  whi(di  he  had  made  to 
Evan  Evans,  and  substitutes  another  taker  in  his  place ;  which 
seems  to  me  to  remove  any  doubt  that  otherwise  might  have 
existed  as  to  the  testator's  intention  to  benefit  Evan  Evans. 

[*506]  ^He  then  devises  a  house  to  Mary  Owen  for  her  life, 
and,  after  her  death,  to  Evan  Evans  and  his  heirs ;  and 
concludes  by  recommending  Evan  Evans  to  get  the  eldest  son 
Df  his  sister,  the  wife  of  Owen  Owens,  well  educated  and  brought 
ap  to  the  law :  and,  so  far  as  any  obligation  was  thereby  imposed 
on  Evan  Evans,  it  was  imposed  in  respect  of  the  property  pre- 
viously devised  to  him. 

In  my  opinion  this  codicil  shows  that  the  interpretation  which 
the  testator  put  upon  his  own  will,  was  that  he  had  thereby  dis- 
posed of  all  his  real  estates  in  favor  of  Evan  Evans,  except  that 
he  had  given  Helen  Bank  to  Mary  Owen  jfor  her  life;  and,  con- 
sequently, the  heir  is  excluded  by  express  devise. 
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COTTESELL  V.  HOMSB. 

Purchase  for  Vahwble  Consideration. —  Voluntary  SeUlemenL — Lini' 
itaiions  to  Collaterals. 

1843:  22d  and  23d  June. 

Bj  a  marriage  settlement,  an  estate,  the  property  of  the  'wife,  was  limited,  in  default 
of  children  of  the  wife,  to  trustees  in  trust  to  sell  and  divide  the  proceeds  amongst 
Uie  brothers  and  sisters  of  the  wife.  The  husband  agreed  to  sell  the  estate ;  and 
he  and  his  wife  joined  in  conyeying  it  to  the  purchaser,  by  deed  and  fine.  The 
wife  died  without  issue:  Held,  that  the  limitation  in  &yor  of  her  brothers  and 
sisters,  was  yoluntary,  and,  therefore,  void  as  against  the  purchaser. 

By  indentures  of  lease  and  release,  dated  the  4tli  and  6th  of 
August)  1815,  Tamar  Homer,  in  contemplation  of  her  marriage 
with  Bamett  Hinton,  conveyed  a  house  and  piece  of  land,  of 
which  site  vxis  seised  in  fee,  unto  and  to  the  use  of  Thomas  and 
James  Homer,  their  heirs  and  assigns,  in  trust,  from  time  to 
time  during  her  life,  to  pay  the  rents  and  profits  to  such  person 
or  persons  as  she,  notwithstanding  her  coverture,  should, 
by  her  *will(a)  appoint,  to  the  intent  that  the  same  [*507] 
might  not  be  at  the  disposal  o^  or  subject  to  the  control, 
debts  or  engagements  of  B.  Hinton,  her  then  intended  husband, 
but  only  at  her  own  sole  and  separate  disposal ;  and,  in  defeult 
of  and  until  such  appointment,  to  her  proper  hands :  or,  other- 
wise, to  permit  her  to  receive  the  same  for  her  separate  use ;  and 
upon  fiirther  trust  to  dispose  of  the  house  and  land  imto  such 
person  or  persons,  and  for  such  estate  or  estates,  and  in  such 
manner  as  she,  notwithstanding  her  coverture,  by  her  will  or  any 
writing  purporting  to  be  her  will,  should  appoint ;  and,  in  de- 
fiiult  of  such  appointment,  to  and  amongst  such  of  her  children 
as  should  be  living  at  her  decease,  share  and  share  alike,  and 
their  heirs ;  but,  in  case  there  should  be  no  such  child,  and  no 
previous  disposition  made  thereof,  then  to  Bamett  Hinton  for 
his  life,  and,  after  his  decease,  upon  trust  that  the  house  and 
land  should  be  sold  by  Thomas  and  James  Homer,  and  the  mo- 
ney arising  there&om  be  divided  equally  amongst  (he  brothers 

(a)  8iebkhA£ 
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and  si$te)'8  of  Tdmar  Homer  then  living,  and  the  issue  of  such  of 
them  as  should  be  dead. 

By  an  indenture  dated  the  12th  of  January,  1827,  B.  Hinton 
and  Tamar,  his  wife,  in  consideration  of  150t  lent  to  them  by 
Joseph  Harper,  demised  the  house  and  land  to  Harper,  for  one 
thousand  years,  subject  to  redemption  on  payment  by  Hinton  and 
his  wife,  or  either  of  them,  their  or  either  of  their  heirs,  execu- 
tors or  administrators,  of  1502.  with  interest:  and  Hinton,  for 
himself  and  his  heirs,  and  for  his  wife,  covenanted  with  Harper 
that  he  and  his  wife  (she  thereby  consenting)  or  her  heirs,  would 
levy  a  fine  mr  convzance  de  droit  coTne  ceo,  Jkc,  with  proclamations, 
of  the  house  and  land,  to  the  use  of  Harper,  his  execu- 
[^508]  tors,  Ac.,  for  *the  term  of  one  thousand  years,  but  subject 
to  the  proviso  for  redemption,  and  subject  thereto,  and 
the  reversion,  equity  of  redemption  and  inheritanoe  depending 
thereon,(a)  to  the  use  of  B.  Hinton,  his  heirs  and  assigns :  and, 
not  long  afterwards,  a  fine  was  levied  in  pursuance  of  that 
covenant. 

By  to  indenture  of  the  11th  of  March,  1828,  Hinton,  for  him- 
self, his  heirs,  executors,  &a,  covenanted  with  Harper,  his  exe- 
cutors, &c.,  that  the  house  and  land  should,  during  the  term  of 
one  thousand  years,  stand  charged  with  the  sum  of  SOO^  then 
lent  to  him  by  Harper,  with  lawful  interest  for  the  same,  as  well 
as  with  the  1502.  and  the  interest  thereo£ 

In  November,  1828,  the  plaintiff  paid  the  4602L  to  Harper ;  and, 
in  consideration  thereof,  Hinton  and  his  wife,  by  an  indenture, 
dated  the  7th  of  that  month,  assigned  the  house  and  land  to  the 
plaintiff,  for  the  residue  of  the  term,  subject  to  redemption,  on 
payment  by  Hinton  and  his  wife,  their  heirs,  executors,  adminis- 
trators or  assigns,  to  the  plaintiff,  his  executors,  &c.,  of  tlie  4502. 
with  legal  interest. 

By  indentures  of  lease  and  release  of  the  16th  and  17th  of 
October,  1829,  made  between  Hinton  and  his  wife  of  the  one  part, 

(a)  Sic 
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and  the  plaintiff  of  the  other  part,  after  reciting  that  the  plaintiff 
had  contracted  with  HinUm^  for  the  purchase  of  the  fee  simple  of 
the  house  and  land,  at  the  sum  of  6702.  including  the  principal 
and  interest  due  on  the  mortgage  to  the  plaintiiB^  Hinton  and  his 
wife,  in  consideration  of  the  blOl  paid  to  him  by  the 
plaintiff  conveyed  the  house  and  land  to  the  ^plaintiff,  [*609] 
his  heirs  and  assigns,  fireed  from  all  equity  of  redemption 
whatsoever ;  and  Hinton,  for  himself  and  his  wife  (she  consenting 
thereto)  covenanted,  with  the  plaintiff,  that  he  and  his  wife  would 
levy  a  fine  sur  cohuaance  de  droit  come  ceo,  Jkc,  with  proclama- 
tions, of  the  house  and  land,  to  the  use  of  the  plaintiff,  his  heirs 
and  assigns :  and,  in  Michaelmas  Term  in  the  10th  of  Geo.  lY, 
a  fine  was  levied  accordingly. 

Mrs.  Hinton  died  in  July,  1887,  without  having  had  any  issue, 
and  her  husband  died  in  February  following. 

Mrs.  Hinton  lefi;  a  sister  and  several  brothers,  of  whom  James 
and  Thomas  Homer,  the  trustees  of  the  settlement,  were  two,  her 
surviving. 

James  and  Thomas  Homer  having  brought  an  ejectment  for 
the  house  and  land,  against  the  plaintiff's  tenant,  the  bill  was 
filed  against  them  and  their  brothers  and  sister,  charging  that  aU 
the  limitations  in  the  settlement^  which  mere  subsequent  to  the  limita- 
tion to  Hinton  for  his  lifis,  were  voluntary  and  void  as  against  the 
plaintiff y  the  purchaser  of  the  house  and  land ;  and  praying  for  a 
declaration  to  that  effect^  and  that  James  and  Thomas  Homer 
might  be  decreed  to  convey  the  house  and  land  to  the  plaintiff 
or  as  he  should  direct,  and  that  the  ejectment  might  be  stayed. 

James  and  Thomas  Homer,  by  their  answer,  submitted  that 
the  limitations  in  the  settlement  subsequent  to  the  limitation  in 
favor  of  Hinton,  were  not  voluntary  and  void  as  against  the 
plaintiff,  and  that,  notwithstanding  the  conveyances  and  fines 
mentioned  in  the  bill,  the  legal  estate  in  the  house  and  land  was 
vested  in  them  in  trust  to  sell,  and  to  divide  the  proceeds  amongst 
themselves  and  the  other  defendants. 
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[♦510]  *The  injunction  having  been  granted,  an  order  nisi  for 
dissolving  i%  was  obtained  on  tbe  coming  in  of  the  an- 
swer ;  and  Mr.  Walker  and  Mr.  Baeon  for  the  plaintifEi  nowshovred 
cause  agamst  that  order  being  made  absolute.  They  said  that 
limitations,  in  a  marriage  settlement,  for  the  benefit  of  collateral 
relations  of  the  settler,  were  voluntary,  and,  therefore,  void,  under 
the  27th  EUzabeth,  chap.  4,  against  a  subsequent  purchaser  for 
valuable  consideration,  notwithstanding  he  had  purchased  with 
notice  of  the  settlement,  and  notwithstandinjg  the  legal  estate 
in  the  property  remained  vested,  as  it  did  in  the  present  case^  in 
the  trustees  of  the  settlement  Johnson  v.  Legardjlp)  Clayton  t. 
Earl  WiUon,{b)  Doe  t.  Manmng^{6)  Boe  v.  MtUon^{d)  Fairfield  v. 
Birch,{e)  and  Pulverto/l  v.  Pulvertofi  .ig)  That  Buckle  v.  MUcMl,{h) 
which  was  approved  of  by  Lord  Edon  in  Mekalje  v.  Pvlvertoft^i}) 
went  forther  than  any  of  the  preceding  cases;  for  it  decided  that 
a  voluntary  settlement  was  void  against  a  subsequent  purchaser 
who  had  merely  contracted  to  purchase  the  settled  estate :  that, 
in  this  case,  the  plaintiff's  title  to  the  relief  prayed  by  the  bill, 
did  not  rest  on  contract,  for  he  had  taken  an  actual  conveyance 
from  Mr.  and  Mrs.  Hinton,  by  deed  and  fine  ;  and,  as  none  cS 
the  cases  cited  had  been  ever  questioned,  there  could  be  no  doubt 
that  the  court  would,  ultimately,  hold  his  title  to  the  estate  to  be 
unimpeachable;  and,  therefore,  the  injunction  which  had  been 
granted,  ought  to  be  continued. 

[»511]  *Mr.  Bethell  and  Mr.  Prior  for  the  defendants :— The 
argxmient  for  the  plaintiff  has  not  touched  the  real  point 
in  this  case.  We  do  not  mean  to  deny  that,  where  a  man,  on 
his  marriage,  makes  a  settlement  of  his  ovm  estate^  containing 
limitations  to  his  collateral  relations,  he  may  defeat  those  limita- 
tions by  selling  the  estate  to  a  purchaser.    But»  in  this  casei  the 

(a)  3  Madd.  283,  and  6  Manle  k  Selw.  60;  Turn.  A  Bon.  281. 

(P)  6  Mao.  ft  SeL  6*7,  note,  and  3  Madd.  302,  note, 

{e)  9  East,  59. 

{d)  2  Wason,  356. 

(0)  3  Sugd.  Tend,  k  Pureb.  298. 

(g)  18  Veai  84. 

(h)  18  VeB.  100. 

(0  1  Yes.  ft  Beam.  180.  ^ 
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estate  was  the  propert7,  not  of  the  husband,  but  of  the  wife. 
The  husband  took  only  a  life  interest  in  it  under  the  settlement. 
He  was  nothing  more  than  a  grantee,  to  &at  limited  extent^  fixon 
his  wife.  All  the  other  limitations  were  made  for  the  benefit  of 
heFBel^  her  children  by  any  husband,  and  her  brothers  and 
sisters;  and  the  legal  estate  still  remains  vested  in  the  trustees 
to  support  those  limitations.  The  object  of  the  settlement  was 
to  protect  the  wife  from  the  marital  influence,  and  a  court  of 
equity  will  not  lend  its  aid  to  defeat  that  object.  The  statute  of 
Elizabeth  enables  a  person  to  defeat  a  voluntary  settlement  of 
his  own  estate,  by  conveying  it  to  a  purchaser  few  valuable  con- 
sideration ;  but  it  does  not  empower  an  individual  who  has  a 
limited  interest  in  property — ^not  his  own,  but  his  wife^s — ^to  de- 
feat by  a  contract  made  by  himself,  and  not  by  his  wife,  any  of 
tiie  limitations  made  by  her  of  her  own  property. 

Mr.  TTaZfcer,  in  reply,  said  that  there  was  no  substantial  diBFer- 
ence  between  the  present  case  and  the  cases  cited;  that,  if  the 
conveyance  to  the  purchaser  had  been  made  by  the  husband 
alone,  there  could  be  no  doubt  that  it  would  have  been  ineffec- 
tual to  pass  more  than  his  life  interest  under  the  settlement ;  but, 
as  the  wife  had  joined  with  her  husband  in  levying  a  fine  of  the 
property,  she  thereby  gave  foil  and  complete  effect  to  his  con- 
tract. 

♦The  Vicb-Chakcellob  :— There  is  too  much  sub-    [*612] 
tlety  in  the  distinction  that  has  been  made  between  the 
contract  and  the  conveyance. 

The  law  enables  a  married  woman  to  dispose  of  the  inheri- 
tance of  her  estate,  either  by  levying  a  fine  or  by  suffering  a  re-* 
covery  of  it.  By  adopting  either  of  those  two  modes  of  assurance, 
she  has  as  full  dominion  over  her  property  as  she  would  have 
had  if  she  had  been  ^kjmne  sole;  in  &ct  she  becomes,  qimsi^  ^fsme 
9ok  with  respect  to  it.  And  when  she  joins  with  her  husband  in 
levying  a  fine,  in  pursuance  of  a  contract  entered  into  by  him, 
she  must  be  taken  to  have  been  an  actor  firom  the  commence- 
ment of  the  transaction ;  and,  consequently,  the  contract  be- 
comes as  much  her  act  as  the  act  of  her  husband. 
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Besides,  when  the  estate  has  been  once  conveyed  by  deed  and 
fine,  you  cannot  separate  the  contract  fix)m  the  conveyance ;  fi» 
the  former  is  swallowed  up  in  ihe  latter. 

As  the  plaintiflf  in  this  case  has  paid  his  purchase  money,  and 
taken  a  conveyance  of  the  estate  firom  the  husband  and  wife,  by 
deed  and  fine,  I  am  of  opinion  that  he  is  a  purchaser  within  the 
meaning  of  the  statute  of  Elizabeth ;  and^  consequently,  his  title 
must  prevail  against  the  parties  claiming  under  the  voluntary 
limitations  in  the  settiement  Therefore  I  shall  continue  the  in- 
junction. I  will,  however,  permit  the  defendants  to  take  a  case 
for  the  opinion  of  a  court  of  law,  if  they  wish  it(a) 

(a)  No  case  was  taken. 


[*513]  *0SBALDIST0N  V.  SiMPSON  AND  OTHEBS. 

Compounding  a  Misdemeanor. — Oaming. — ^9  Annej  c.  14, — Public 

Policy. 

1848:  26th  June. 

Securities  given  by  the  plaintiff  to  prevent  a  proeeoation  for  cheaiUng  at  cards^  de- 
creed to  be  delivered  up. 

The  object  of  the  bill  was  to  have  certain  promissory  notes 
delivered  up,  which  the  plaintiff  had  given  to  the  defendant 
Simpson,  on  behalf  of  the  defendant  Bowles,  and  which  they 
conspiring  with  the  other  defendant  Chinery,  had  obtained  finom 

the  plaintiff,  by  threatening  to  accuse  him  (falsely  as  it  was  al- 
^leged)  of  having  cheated  Bowles  at  cards,  and  to  sue  him  for  the 
penalties  for  that  offence,  imder  9  Anne,  c.  14,  s.  5. 

The  answers  stated  that  the  plaintiff  had  cheated  Bowles  by 
using  false  or  cut  cards,  and  that  he  consented  to  give  the  notes 
because  he  knew  that  he  had  done  so ;  and  that  he  had  admitted, 
in  a  letter  which  he  sent  to  Simpson  enclosing  the  notes,  that  he 
was  liable  to  penalties  under  the  statute  of  Anne.  But  they  de- 
nied that  the  defendants  had  conspired  together  to  procure  the 
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BOteS)  or  that  they  had  used  threats  for  that  piirpose.  An  in- 
jimctioii,  however,  restraining  them  fix>ni  negotiating  or  suing  on 
the  notes,  which  had  been  granted  ex  parte,  was  continued  on 
the  coming  in  of  the  answers. 

The  cause  now  came  on  to  be  heard. 

Mr.  JBeffieU  and  Mr.  (hie,  for  the  plaintifl^  cited  WiUiama  v. 
Hedleyy{a)  and  Lhyd  v.  OurdonSp) 

Mr.  Wakefield  and  Mr.  May,  for  Bowles,  cited  Thomson  v. 
Thom8on,{c)  Knowhs  v.  HaughU>n,(d)  Armstrong  v.  Arm- 
sirong,{e)  Evans  v.  Bichardson,{g)  and  Drage  v.  ^Ibbot-  [*514 
san,{h)  in  order  to  show  that  the  case  was  one  which  a 
court  of  equity  would  not  entertain,  but  would  dismiss  the  bill 
with  costs,  notwithstanding  it  had  continued  the  injunction. 
Barfield  v.  Kidly.{%)  ^ 

Mr.  JT.  Parker  and  Mr.  Shebbeare  for  Simpson,  said  that  he 
was  merely  a  stakeholder,  and  asked  that  the  bill  might  be  dis- 
missed, as  against  him,  with  costs. 

Mr.  Stxiart  and  Mr.  Hvhback  for  Chinery,  said  that  the  nature 
of  the  case  was  such  that  the  court  would  not  interfere :  Evnng 
V.  OAaldisUm  .-(A)  where  Lord  Cottenham,  C.  said :  "  In  BartkU 
V.  Vtnor,  Lord  Holt  says :  Every  contract  made  for  or  about  any 
matter  or  thing  which  is  prohibited  and  made  unlawful  by  any 
statute,  is  a  void  contract,  though  the  statute  itself  does  not  men- 
tion that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the  ofiEender ; 
because  a  penally  implies  a  prohibition,  though  there  are  no  pro« 
hibitory  words  in  the  statute."  They  added  that,  if  the  court 
would  interfere,  stiU  the  bill,  as  against  Ohinery,  ought  to 
be  dismissed  with  costs,  for  no  case  had  been  made  out  against 
him. 

(a)  8  East,  378. 

Q>)  2  8wBxuk  180.    See  Kaah  v.  Ash,  1  Eden,  378  and  381,  fiois. 

(c)  7  Ves.  470,  (h)  3  Eep.  N.  P.  C.  643. 

(d)  irVes.  168.  (t)  4  Buas.  356. 

(e)  3  MyL  k  Keen,  46.  (k)  2  Myl.  ft  Or.  53;  see  8& 
(g)  3  Mer.  460. 
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The  Vicb-Ohancbllob,  after  observing  that  iJiei  charge  of 
conspiracy  had  not  been  supported,  proceeded  as  follows: — ^The 
bill  states,  in  effect,  that  the  plaintiff  was  induced  to  giTe  Ae 
notes  in  consequence  of  his  fears  being  wrought  upon  by  the 
representations  of  Bowles.  Bowles,  in  his  answer,  does  not 
flinch  from  that  statement,  but  admits  that  he  thought  it  right 

to  punish  the  plaintiff  for  what  he  had  done;  that  is,  to 
[*515]    be  an  arbitrator  in  his  own  ^cause,  and  determine,  fbr 

himself  what  amount  of  penally  the  plaintiff  ought  to 
pay  for  his,  Bowies',  benefit. 

If  Bowles  could  have  recovered  the  penalties  at  law,  he  was  ail 
liberty  to.  do  so :  but  it  appears  to  me  now,  as  it  did  when  I  con* 
tinued  the  injunction,  that  it  would  be  extremely  dangerous  to 
allow  a  party  to  be  a  judge  in  his  own  cause,  and  to  determine, 
in  his  own  favor,  what  amount  of  .penalty  ought  to  be  paid  for  a 
breach  of  the  law  committed  by  another  person,  notwithstanding 
he  may  have  suffered  by  it. 

I  think,  therefore,  that  there  is  quite  enough  stated  in  Bowies' 
answOT,  to  entitle  the  plaintiff  to  a  decree  according  to  the  prayer 
of  the  bill,  with  costs. 

iSimpson,  in  his  answer,  submits  that  the  plaintiff  is  not  entitled 
to  the  relief  prayed,  and  that  the  bill  ought  to  be  dismissed  with 
costs.  Therefore  he  interferes  more  than  was  necessary,  and  ad- 
vocates the  cause  of  his  co-defendant  Bowles.  He  has  mixed 
himself  up  unnecessarily  with  the  transaction ;  and,  therefore^  as 
to  him  also,  there  must  be  a  decree  with  costa 

As  Chinery  does  not  seem  to  have  interfered  in  the  transaction 
except  in  an  innocent  way,  I  shall  give  no  costs  as  against  him. 
Notwithstanding  his  counsel  have  contended  at  the  bar,  that  the 
bill  ought  to  be  dismissed,  generally  with  costs,  he,  by  his  an- 
swer, disclaims  all  interest  in  the  matters  in  question,  and  sub- 
mits that  the  bill  ought  to  be  dismissed,  as  against  htmsdfmer^j 
with  costs.(a) 

(a)  Mr.  Bethell  had  said  that  he  did  not  ask  for  costs  as  against  Ohhterf* 
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*SoLOMON  V.  Solomon.  C*6161 

AsstgnmerU  pendente  lite. — Parties, — Pleading. 

1843:  27th  June. 

Some  of  the  plaintiffia^  vpo  had  an  equitable  hitereat  onfy  in  tiie  property  in  qaestioD, 
mortgaged  their  intereeta  pending  the  suit:  Held,  at  the  hearing,  that  the  mort- 
gagee ma  a  naoeoBaiy  par^. 

Abraham  Solomon  being  entitled  to  part  of  the  real  and 
leasehold  estates  of  his  late  fetther,  Samnel  Solomon,  the  testator 
in  the  cause,  devised  and  bequeathed  all  his  real  and  personal 
estate  to  trustees  in  trust  for  his  widow  and  children,  and  died 
shortly  afterwards.  The  bill  was  filed,  by  his  widow  and  chil- 
dren, to  haye  the  trusts  of  Samuel  Solomon's  will  carried  into 
execution. 

Pending  the  suit,  the  widow  and  such  of  the  children  of  Abra- 
ham Solomon  as  were  adult,  mortgaged  their  interests  under 
Abraham  Solomon's  will,  in  the  real  and  leasehold  estates  of 
Samuel  Solomon,  to  William  Bird. 

On  the  suit  coming  on  to  be  heard, 

Mr.  BelheU  and  Mr.  Mylne  for  some  of  the  defendants,  said  that 
the  suit  was  defective  with  respect  to  parties,  because  Bird  had 
not  been  brought  before  the  court. 

Mr.  Koe  for  the  plaintifiT,  cited  the  case  ofJSades  v.  Hdrri8j{a) 
in  which  one  of  the  plaiotiflfe,  who  had  an  equitable  interest  in 
the  subject  matter  of  the  suit»  made  an  assignment  of  it  pending 
the  suit :  and,  on  its  being  objected,  at  the  hearing  of  the  cause, 
that  the  assignee  was  not  before  the  court,  Vice-Chancellor  Knight 
Bruce  held  that  the  circumstance  of  one  of  several  plain** 
tifis  ^executing,  after  the  institution  of  the  suit,  an  in-  [*617] 
strument  which  merely  aflfected  that  plaintiff's  equitable 
interest,  did  not  prevtot  the  suit  from  being  heard ;  but  that  it 

(a)  1  Too.  it  OqH  23a 
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might  be  heard  bb  if  there  had  been  no  such  assignment,  and 
that  those  who  claimed  under  it,  must  take  such  courae,  to  en- 
force their  rights,  as  they  might  be  advised. 

Mr.  Parker^  Mr.  Simons^  Mr.  Baccm^  Mr.  MacChristie  and  Mr. 
W.  K  Smith  appeared  for  the  other  parties. 

The  Vice-Chancellob  : — ^I  do  not  mean  to  pronounce  any 
opinion  upon  the  decision  in  Hades  v.  Harris :  the  drcumstanoes 
of  which  are  different  from  the  circimistances  of  the  case  now  be- 
fore me. 

Suppose  that  a  mortgage  is  made  to  A.  in  fee ;  and  then  a 
second  mortgage,  which  is  merely  equitable,  is  made  to  B.,  and 
he  files  a  bill  to  redeem,  and,  afterwards,  assigns  his  interest  to 
D. :  can  any  person  who  has  the  slightest  experience  in  this 
court,  say  that  the  suit  to  redeem  can  be  maintained? 

Here  I  find  the  fact  that  all  the  adult  plaintiffi  have  parted, 
pro  tantOj  with  the  whole  of  their  interest  to  a  mortgagee ;  and 
my  opinion  is  that,  unless  their  mortgagee  is  madie  a  party,  the 
suit  cannot  proceed. 


[*518]  *Parsons  v.  Bignold. 

Mistake, 

1643:  1st  July. 

An  eironeous  statement  was  made  to  a  life  insuranoe  company,  by  or  tfazoogli  their 
agent,  as  to  A.'8  interest  in  his  son's  life ;  upon  which  the  company  granted  a 
policy  to  A.  After  the  son's  death,  the  company  discovered  the  error  and  refoaed 
to  pay  the  sum  insured.  A  bill  filed  by  A.,  to  have  the  mistake  rectified,  was 
dismissed,  because  the  evidence  did  not  show,  distinctly,  whether  the  mistake 
arose  fit>m  the  agent's  inadvertence,  or  ftom  his  having  been  miainfonned  by  A. 

The  plaintiff  held  certain  copyhold  and  leasehold  tenements 
at  Winscombe  in  Somersetshire,  under  the  dean  and  chapter  of 
Wells,  foi;the  lives  of  his  son  James  Parsons  and  another  pei^ 
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son,  and  certain  leasehold  tenements  at  Puxton  in  the  same 
county,  for  different  lives  under  Lord  Wyndham :  and  being 
desirous  of  insuring  the  life  of  his  son  James,  for  1,000Z.,  he  went 
to  the  ofiBk^eof  the  Norwich  Union  Life  Insurance  Society  at 
Axbridge,  and,  afker  some  conversation  relating  to  the  proposed 
insurance  had  taken  place  between  him  and  one  Norvill,  the 
agent  for  the  society  at  that  place,  the  latter  inserted  in  a  printed 
form,  the  age  of  James  Parsons,  and  all  the  other  particulars  re- 
quired by  the  society,  to  be  declared  by  persons  desirous  of  effect- 
ing insurances  in  their  office,  except  the  nature  of  the  plaintiff's 
interest  in  his  son's  life ;  which  the  agent  added  after  the  plain- 
tiff had  signed  the  declaration  and  quitted  his  office.  The  de- 
claration was  transmitted  to  the  society  in  London,  and  a  policy, 
dated  the  17th  of  August,  1840,  was  thereupon  granted. 

In  April,  1841,  James  Parsons  died ;  and  the  insurance  society- 
having  refused  to  pay  the  1,000Z.,  the  plaintiff  brought  an  action 
for  it  against  Bignold,  their  secretary ;  to  which  Bignold  pleaded 
that  the  nature  of  the  plaintiff's  interest  in  his  son's  life,  was  not 
correctly  set  forth  in  the  declaration  made  by  him  on  effecting 
the  policy.  And  it  appeared  from  a  copy  of  that  document 
which  the  plaintiff  afterwards  obtained,  that  the  plain- 
tiff was  therein  stated  to  be  interested  in  his  son's  *life,  [*519] 
in  respect  of  a  leasehold  estate  held  under  the  dean 
and  chapter  of  Wells,  and  of  another  leasehold  estate  ai  PuxUm^ 
held  under  Lard  Wyndham. 

The  bill  alleged  that  the  statement  relative  to  the  estate  at 
Puxton,  was  a  mistake  on  the  part  of  Norvill,  and  was  inserted,, 
by  him,  without  the  plaintiff's  authority,  knowledge  or  privity, 
and  in  his  absence  and  afl«r  he  had  signed  the  declaration  l  that 
the  plaintiff  never  stated  to  Norvill,  that  he  had  any  interest, 
dependent  on  his  son's  life,  in  any  property  at  Puxton ;  but,  on 
the  contrary,  told  Norvill  that  his  son's  life  was  not  in  the  prop- 
erty at  Puxton.  The  bill  prayed  that  the  mistake  might  be 
rectified,  or  that  Bignold  might  be  restrained  from  availing  him- 
self of  it  by  way  of  defence  to  the  action. 

Vol.  XIIL  28 


519  CASES  IN  CHANCERY. 

1843. — FaxBOoa  v.  Bignold. 

Bignold,  in  his  answer,  said  that  the  declaration  contained  a 
fidse  and  fraudulent  representation  as  to  the  state  of  James  Par- 
sons' health,  and,  therefore,  the  policy  was  void ;  and  that  he 
believed  that  the  statement  in  the  declaration  relative  to  the 
plaintiffs  interest,  was  made,  not  without  the  plaLntifTs  knowl- 
edge or  privity,  but  by  his  direction  and  at  his  dictation.  He 
admitted,  however,  that  he  had  received  a  letter  from  Norvill, 
stating  that  he  filled  up  the  declaration  after  the  plaintiff  had 
signed  it ;  that  he  should  not  have  known  that  the  plaintiff  had 
property  at  Puxton,  unless  the  plaintiff  had  told  him  so,  but  he 
could  not  undertake  to  swear  that  the  plaintiff  told  him  that  his 
son's  life  was  in  that  property,  and  that  the  entry  to  that  effect, 
must  certainly  be  an  error  on  his  part.  The  defendant  added 
that  he  did  not  admit  or  believe  the  statements  in  the  letter  to 
.  be  true,  and  that,  if  Norvill  did  fill  up  the  declaration 
[*520]  *as  stated  in  the  bill,  he  did  so  as  the  agent,  not  of  the 
insurance  society,  but  of  the  plaintiff 

The  substance  of  Norvill's  evidence  in  chie^  was  that  the 
plaintiff  must  have  mentioned  to  him  the  property  at  Puxton, 
otherwise  he  should  not  have  entered  it  in  the  declaration,  for 
he  should  not  have  known  that  the  plaintiff  had  property  there : 
that  he  filled  up  the  declaration,  about  an  hour  after  the  plaintiff 
had  signed  it,  fix)m  his  recollection  of  the  plaintiff's  statements ; 
but  could  not  depose,  with  certainty,  whether  they  were  correctly 
represented  therein.  On  cross-examination,  he  said  that  he  could 
not  swear  whether  or  not  the  plaintiff  told  him  that  his  son's  life 
was  in  the  Puxton  property. 

Mr.  Bethell  and  Mr.  Prior  for  the  plaintiff  said  that  Norvill 
acted  improperly  in  filling  up  the  declaration  after  the  plaintiff 
had  signed  it,  and  it  was  quite  plain  that  he  had  made  the  mis- 
take ;  but  that  if  it  had  been  made  by  the  plaintiff  himself  the 
court  would  have  relieved  against  it :  BaU  v.  Storkj{c£)  where 
the  court  reformed  an  instrument  at  the  instance  of  the  party 
who  drew  it. 

(a)  1  Sim.  k  Sta.  210. 
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Mr.  Anderdon  and  Mr.  Bacon  appeared  for  the  defendant :  but 

The  Viob-Chanckllor,  without  hearing  them,  said : — In  the 
case  referred  to,  the  real  intention  of  the  parties  appeared  firom  a 
written  instrument;  and  the  object  of  the  suit  was  to 
give  effect  to  their  intention  as  it  so  *appeared.  But,  [*521] 
in  this  case,  mm  constat  but  that  the  plaintiff  may  have 
made  a  statement  to  Nonnll,  which  fully  warranted  him  to  make 
the  representation  which  he  did  in  the  declaration.  The  evi- 
dence does  not  go  far  enough.  It  does  not  show  clearly,  as  it 
ought  to  have  done,  what  it  was  that  the  plaintiff  told  Norvill 
relative  to  his  interest  in  his  son's  life.  In  order  to  induce  the 
court  to  give  relief  the  evidence  ought  to  have  shown  that  the 
entry  made  by  Norvill,  in  the  declaration,  did  not  correspond 
with  the  statement  made  to  him  by  the  plaintiff. 

After  the  policy  has  been  granted  on  the  footing  of  the  state- 
ments contained  in  the  declaration,  I  do  not  see  how  this  court 
can  interfere ;  and,  therefore,  the  bill  must  be  dismissed. 


*Pariente  v.  Bensusak.  [*622] 

Injunction. — GmiempL — Practice, 

184S:  ISihJuljr. 

It  ia  a  breach  of  an  injunction  to  stajr  trial,  to  obtain  an  order  to  change  the  venQe 

in  the  action. 

PracHee, 

Notwithstanding  a  defendant  has  notice  of  an  order  to  amend,  and  for  him  to  answer 
the  amendments  and  exceptions  at.  the  same  time,  he  maj  file  his  answer  at  any 
time  before  the  order  is  served. 

After  the  common  injunction  had  been  extended  to  stay  trial, 
the  defendant  obtained  a  judge's  order  for  chanpng  the  venue  in 
the  action. 

The  Yicb-Chancellor  held  that  he,  thereby,  committed  a 
breach  of  the  injunction. 
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On  the  5tli  July,  the  plaintiff  obtained  an  order  to  amend  his 
bill,  and  for  the  defendant  to  answer  the  amendments  and  excep- 
tions at  the  same  time ;  bnt  did  not  serve  it  until  after  four  o'clock 
on  the  7th.  About  one  o'clock  on  that  day,  the  defendant,  not- 
withstanding he  had  notice  of  the  order,  filed  his  furflier  answer. 

The  Vice-Chanobllor  reftised  to  direct  the  answer  to  be 
taken  off  the  file,  notwithstanding  the  notice,  and  although  the 
plaintiff  had  been  unavoidably  delayed  in  procuring  the  order, 
owing  to  the  offices  being  closed  on  the  6th,  which  was  a  holiday. 

Mr.  Bethell  appeared  for  the  plaintiff,  and  Mr.  Cooper  and  Mr. 
Bigg  for  the  defendant 


[*528]  *Clog3toun  v.  Walcott, 

Appointment. — Power, —  WiU. — ComtructiorL 

1843:  UthJuly. 

Testatrix  having  a  testamentary  power  of  appointment  in  favor  of  her  chfldren,  over 
oertam  sums  of  stock  standing  in  the  names  of  A.  and  B.,  as  tnistees,  gave  and 
bequeathed,  and,  by  virtue  of  every  power  enMmg  her  in  that  hehaif^  appointei  all 
the  property  of  or  to  which  she  was  then,  or,  at  the  time  of  her  death,  should  or 
might  be  possessed  or  entitled  or  have  power  to  dispoae^  to  A.  and  B.,  upon  trust, 
after  payment  of  her  deMs  and  funeral  and  tesiameniary  es^penses,  to  invest  (he  remdm 
thereof  in  their  names,  in  the  iunds,  or  upon  government  or  real  security  \  and 
she  then  declared  trusts  in  &vor  of  her  children.  She  died  possessed  of  personal 
estate  more  than  sufficient  to  pay  her  debts  and  funeral  and  teetamentaiy  ex- 
penses: Held,  that  her  will  was  not  an  exercise  of  the  power. 

By  the  settlement  on  the  marriage  of  Mr.  and  Mrs.  Qogstoun, 
dated  the  7th  of  August,  1813,  8,649Z.  consols  and  two  sums  of 
8,000t  each,  Antigua  currency,  were  assigned  to  E.  Walcott 
and  George  Wilder,  in  trust,  as  to  the  two  last  mentioned  sums, 
to  call  in  and  invest  the  same  in  their  names,  in  the  public  &nds 
or  on  real  security  either  in  England  or  the  West  Indies,  to  be, 
from  time  to  time,  varied  and  transposed  as  they  should  think 
fit ;  and,  as  to  the  8,469Z.  consols,  in  trust,  either  to  continue  that 
sum  in  th%  fund  in  which  it  was  then  invested,  or  else  to  sell  it 
out  and  invest  the  proceeds  in  their  names  in  or  upon  any  such 
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funds  or  securities,  and  with  sucli  power  to  alter,  yary  and  trans- 
pose the  same  as  thereinbefore  directed  and  given  with  respect 
to  the  two  sums  of  3,000Z. ;  and  to  stand  possessed  of  all  the  trust 
moneys,  funds  and  securities,  in  trust  for  the  separate  use  of  Mrs. 
Clogstoun  dming  her  life,  and  after  her  death,  in  trust  for  her 
husband  during  his  life,  and  after  the  death  of  the  survivor  of 
them,  in  trust  to  pay  and  transfer  the  same  to  and  among  the 
child  or  children  of  the  marriage,  or  any  one  or  more  exclusively 
of  the  other  or  others  of  them,  at  such  age  or  ages,  in  such  man- 
ner, and  if  more  than  one,  in  such  shares  as  Mr.  and  Mrs.  Clog- 
stoun should,  by  deed  or  will,  jointly  appoint,  and  in 
defeult  thereof  as  the  *8urvivor  of  them  should,  by  deed    [*524] 
or  by  will  signed  and  published  in  the  presence  of,  and 
attested  by  two  or  more  witnesses  appoint,  and  in  default  there- 
of, to  or  amongst  such  child  or  children  in  manner  following, 
(that  is  to  say,)  if  there  should  be  but  one  such  child,  the  trust 
fonds  to  vest  in  such  only  child,  being  a  son,  at  twenty-one,  and 
being  a  daughter  at  that  age  or  on  her  marriage,  and  to  be  paid 
and  transferred  to  him  or  her  at  the  same  age  or  time,  if  the 
same  should  happen  after  the  decease  of  the  survivor  of  Mr.  and 
Mrs.  Clogstoun,  but  if  not,  then  immediately  after  the  decease  of 
the  survivor ;  and  if  there  should  be  two  or  more  such  children, 
then  the  trust  funds  were  to  vest  in  and  be  paid  and  transferred 
to  or  among  such  two  or  more  children,  in  equal  shares,  the 
shares  of  sons  to  vest  at  twenty-one,  and  the  shares  of  daughters 
at  that  age  or  on  marriage,  and  to  be  paid  and  transferred  at  the 
same  ages  or  times ;  but,  if  the  same  should  happen  in  the  life- 
time of  Mr.  and  Mrs.  Clogstoun  or  the  survivor  of  them,  then 
immediately  afl«r  the  decease  of  the  survivor.    The  settlement 
then  provided  for  the  survivorship  of  the  shares  of  such  of  the 
children  as  should  die  before  their  shares  became  vested ;  and  it 
empowered  the  trustees  to  apply  one-half  of  the  capital  of  each 
child's  expectant  portion  for  the  advancement,  and  one-half  of 
the  income  for  the  maintenance  and  education  of  that  chUd,  and 
directed  the  trustees  to  accumulate  the  remainder  of  the  income. 

There  were  ten  children  of  the  marriage,  three  of  whom  died 
infants  and  unmarried. 
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The  two  sums  of  Antigua  currency,  were  paid  to  Walcott  and 
Wilder,  and  were  invested  by  them,  in  their  own  names,  partly 
in  consols,  and  partly  in  three  and  a  half  per  cents. 

[*525]        *In  July,  1834,  Mr.  Clogstoun  died  intestate,  and 
without  having  joined  with  his  wife  in  any  appointment 
under  the  settlement. 

Mrs.  Clogstoun  died  on  the  20th  January,  1843,  having  made 
her  will,  dated  the  13th  of  August,  1840,  and  which  was  signed 
and  published  by  her,  and  attested  in  the  manner  required  to  be 
a  due  execution  of  the  power  given  to  the  survivor  of  her  and 
her  husband  by  the  settlement ;  and  she  thereby  gave  to  Walcott 
and  Wilder  l,000t  sterling,  in  trust  to  invest  the  same  in  their 
names  in  the  public  ftmds  or  upon  government  or  real  securities^ 
with  power  to  vary  the  same  for  other  fiinds  and  securities  of 
the  like  nature ;  and  she  directed  them  to  stand  possessed  of  the 
IjOOOZ.  and  the  ftmds  and  securities  upon  which  it  should  be  in- 
vested, in  trust,  imtil  her  daughter  Augusta  should  attain  twenty- 
one  or  marry,  to  apply  the  whole  or  any  part  of  the  dividends 
and  interest  for  her  maintenance  and  education,  and  to  accumulate 
the  surplus  for  her  benefit,  yet  so,  nevertheless,  that  the  trustees 
might,  if  they  should  think  proper  at  any  time,  apply  the  ac- 
cumulations of  any  preceding  year  or  years  for  her  maintenance 
and  education  in  any  succeeding  year ;  and  after  Augusta  should 
have  attained  twenty-one  or  should  many,  then  to  pay  the  divi- 
dends and  interest,  to  her  or  to  such  person  or  persons  as  she 
might,  but  not  by  way  of  anticipation,  appoint  to  tie,  intent  that 
the  same  might  be  for  her  separate  use,  and,  after  her  death, 
(subject  to  the  exercise  of  the  power  thereinafter  given  with  re- 
ference to  any  husband  who  might  survive  her,)  upon  trust  to 
stand  possessed  of  the  trust  fund  for  her  child  or  children  in 
manner  therein  mentioned :  and  the  testatrix  declared  that,  in 

case  there  should  be  no  child  of  her  daughter  Augusta, 
[*526]     who  should  attain  a  vested  ^interest  under  the  trusts 

thereinbefore  declared,  then  the  1,OOOZ.  and  the  funds 
and  secxirities  on  which  the  same  should  be  invested,  should 
(subject  to  the  life  interest  therein  of  any  husband  who  might 
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survive  her)  sink  into  the  testcUrtx^s  residvary  property :  and  she 
gave  to  Walcott  and  Wilder,  the  like  sum  of  1,000Z.  sterling, 
upon  the  same  trusts  and  subject  to  the  same  powers  for  the  bene- 
fit of  her  daughter  Caroline,  and  her  children  and  any  husband 
who  might  survive  her,  as  were  thereinbefore  contained  for  the 
benefit  of  her  daughter  Augusta  and  her  children,  and  any  hus- 
band who  might  survive  her :  and  she  declared  that,  in  case  there 
should  be  no  child  of  her  daughter  Caroline,  who  should  attain 
a  vested  interest  imder  the  trusts  thereinbefore  declared  or  referred 
to,  then  the  last  mentioned  trust  ftmd  should  (subject  to  the  life 
interest  therein  of  any  husband  who  might  survive  her  daughter 
Caroline)  sink  into  her  own  residuary  property. 

And  she  gave  and  bequeathed,  and,  by  virtue  of  every  power 
enabling  her  in  that  behalf  appointed  all  the  property  of  what  na- 
ture soever  and  wheresoever,  of  or  to  which  she  then  was,  or,  at 
the  time  of  her  death,  should  or  might  be  possessed  or  entitled, 
CT  have  power  to  dispose  to  Walcott  and  Wilder,  upon  trust,  after 
payment  of  all  her  debts,  funeral  and  testamentary  expenses,  and 
the  two  legacies  of  IfiOOl,  to  invest  the  residue  thereof,  in  their 
names  in  the  public  fimds  or  upon  government  or  real  securities 
in  England,  with  power  to  vary  such  ftmds  or  securities  for 
others  of  the  same  or  the  like  nature ;  and,  from  time  to  time,  un- 
til her  son  Edward  should  attain  the  age  of  eighteen  years,  or 
previously  die,  to  apply  the  whole  or  any  part  of  the  interest 
and  dividends  of  the  last  mentioned  trust  property  for 
his  maintenance  and  education,  and  to  accumulate  *the  [*527] 
surplus,  and  the  accumulations  to  be  added  to  and  go 
along  with  the  principal  of  the  same  property ;  and  when  the 
aforesaid  trust  for  the  benefit  of  her  son  should  have  determined, 
then  upon  trust  to  pay  the  last  mentioned  trust  property  to  all 
her  children,  (including  her  daughters  Caroline  and  Augusta, 
and  her  son  Edward,)  who,  being  a  son  or  sons,  had  already 
attained  or  should  attain  twenty-one,  or,  being  a  daughter  or 
daughters,  had  already  attained  or  should  attaiu  twenty-one  or 
been  previously  married,  equally  to  be  divided  between  them  as 
tenants  in  common,  and  to  be  vested  interests  in  them  at  such 
ages,  days  and  times  accordingly,  notwithstanding  the  trust 
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thereinbefore  contained  for  the  maintenance  and  education  of  her 
son  Edward :  and  she  directed  that,  afler  the  dekrmiafuUion  of  Aai 
trust,  and  during  the  re§t  ofEdwardh  minority ,  it  should  he  lawful 
for  the  trustees  to  apply  aU  or  any  part  of  the  dividends  and  invest 
of  the  then  presumptive  share  of  any  of  her  said  children  whose  shares 
should  not  then  have  become  vested,  (including  her  son  Edward,)  for 
his,  her  or  their  maintenance  and  education,  until  his,  her  or 
their  share  or  respective  shares  should  become  vested :  provided 
that,  after  the  determination  of  the  trust  thereinbefore  contained 
for  the  benefit  of  her  son  Edward,  prior  to  his  attaining  the  age 
of  eighteen  years,  or  sooner  as  to  him,  it  should  be  lawful  for  the 
trustees,  during  the  minority  of  any  of  her  sons  whose  shares 
should  not  be  vested,  to  apply  the  whole,  or  such  part  as  to  the 
trustees  should  appear  right,  of  his  then  presumptive  share,  for 
his  advancement :  and  she  appointed  Walcott  and  Wilder  the 
executors  of  her  will. 

Walcott  and  Wilder  proved  the  will. 

[*528]  *The  testatrix's  assets  consisted  of  2,282L  consols,  and 
1,7242.  three  and  a  half  per  cents.,  standing  in  the  names 
of  Walcott  and  Wilder,  which  were  more  than  sufficient  to  pay 
her  debts  and  funeral  and  testamentary  expenses  and  the  lega- 
cies of  1,0002.  given  to  her  daughters  Augusta  and  Caroline,  and 
consequently  the  balance  of  those  two  sums  constituted  the  tea* 
tatrix's  residuary  personal  estate. 

In  May,  1848,  when  the  bill  was  filed,  three  of  the  testatrix's 
♦children  were  of  age.  The  others,  namely,  Samuel,  Carohne, 
Augusta  and  Edward,  were  nineteen,  sixteen,  fifteen  and  eleven 
years  old  respectively.  The  six  eldest  were  the  plaintiflfe  in  the 
cause,  and  the  youngest,  Edward,  and  the  trusteeS|  were  the  de- 
fendants. 

The  bill  alleged  that  Edward  loaisted  that  the  will  was  a  valid 
execution  of  the  power  given  to  the  testatrix  by  the  settlement, 
and  that  he  was  entifled  to  have  the  dividends  and  interest  of  the 
funds  therein  comprised,  and  of  the  testatrix's  residuary  personal 
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estate,  applied  for  his  "benefit ;  whereas  the  plaintiffs  submitted 
that  the  will  was  not  a  valid  execution  of  the  power.  The  bill 
prayed  that  the  rights  of  the  plaintifi^  and  of  the  defendant 
Edward  Clogstoun,  under  the  settlement,  might  be  declared, 
and,  in  particular,  that  it  might  be  declared  that  the  plain- 
Hfb  were  entitled  to  maintenance  out  of  the  trust  moneys  com- 
prised in  the  settlement ;  and  that  an  account  n^ight  be  taken  of 
the  testatrix's  personal  estate,  and  that  the  same  might  be 
applied  in  a  due  course  of  administration,  and  that  the  clear 
residue  of  it  might  be  ascertained ;  and  that  the  shares  of  the 
adult  plaintifib  of  and  in  the  said  trust  premises  might 
be  paid  or  transferred  to  them,  and  that  *the  shares  of  [*529] 
the  infants  and  of  the  defendant  E.  Clogstoun,  might  be 
secured  for  their  benefit ;  and  that  guardians  might  be  appointed 
to  them,  with  suitable  allowances  for  their  maintenance. 

Mr.  Bethell  and  Mr.  0,  L,  linsseU  for  the  plaintiffe : — ^The  will 
itself  plainly  shows  that  the  person  who  prepared  it,  was  igno- 
rant both  of  the  state  of  the  testatrix's  family,  and  of  the  exist- 
ence of  the  power  which  she  had  under  the  settlement.  For, 
first)  the  will  directs  that,  after  the  determination  of  the  trust 
thereinbefore  contained  for  the  maintenance  of  Edward  Clog- 
stoun and  during  the  rest  of  his  minority,  it  should  be  lawful  for 
the  trustees  to  apply  all  or  any  part  of  the  dividends  and  interest 
of  the  then  presumptive  share  of  any  of  the  testatrix's  children 
whose  shares  should  not  tJien  have  become  vested,  for  their  mainte- 
nance, until  their  respective  shares  should  become  vested.  Now 
Edward  was  the  youngest  child,  and  the  ages  of  the  other  chil- 
dren were  such  that  when  he  attained  eighteen,  at  which  time 
the  trust  for  his  maintenance  was  to  determine,  the  shares  of  all 
the  other  children,  except  one,  would  be  vested,  and  the  share 
of  that  one  would  vest  within  a  month  afterwards.(a)  Secondly ; 
if  the  will  is  to  be  held  to  be  an  execution  of  the  power,  the. 
effect  will  be  that  all  the  children  except  Caroline  and  Augusta, 
may  be  left  destitute  of  any  provision  untD  Edward  attains 
eighteen ;  for,  during  the  intermediate  time,  the  income  of  the 

(a)  Edward  would  attain  eighteen  on  the  6th  of  Febroaiy,  1850;  and  August^ 
tiie  next  youngest  child,  would  attain  twenty-one  on  the  21bI  of  Maroh  following. 


J 
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wHole  of  the  property  is  applicable  to  his  maintenaiioe. 
[*530]     There  is  another  reason  for  *holding  that  the  bequest 

in  question  was  meant  to  operate  only  upon  the  testa- 
trix's own  property.  For  it  is  a  bequest  of  a  residue  after  pay- 
ment of  debts  and  funeral  and  testamentary  expenses :  but  the 
funds  which  were  the  subject  of  the  power,  could  not  be  applied 
to  the  payment  either  of  the  testatrix's  debts  or  of  her  funeral 
or  testamentary  expenses.  It  is  laid  down  by  Sir  Edward  Sug- 
den,  that,  in  cases  like  the  present,  it  is  intention  that  is  to  gov- 
ern :  and,  therefore,  where  it  can  be  inferred  that  the  power  was 
not  meant  to  be  exercised,  the  court  cannot  consider  it  as  exe- 
cuted.(a)  And  we  submit  that  it  is  to  be  inferred,  from  the  wiQ 
in  this  case,  that  the  testatrix  intended  to  dispose  of  property 
over  which  she  had  the  absolute  dominion,  and  not  of  property 
over  which  she  had  only  a  qualified  and  limited  power. 

Mr.  Cboper  and  Mr.  Levm  for  the  defendant  Edward  Clog- 
stoun : — It  cannot  be  assumed  that,  if  the  will  is  held  to  be  an 
execution  of  the  power,  the  children  for  whom  no  provision  is 
made  by  it,  will  be  left  destitute  until  Edward  shall  attain 
eighteen ;  for  they  may  have  fortunes  wholly  independent  of 
either  of  their  parents.  The  words  which  the  testatrix  has  used 
are,  not  only :  "  I  give  and  bequeath,"  but  also :  "  and  by  vir- 
tue of  every  power  enabling  me  in  that  behalf)  appoint:"  and  the 
property  which  she  proceeds  to  dispose  of,  is  property  which  she 
had  power  to  dispose  of,  as  well  as  property  which  she  was  pos- 
sessed of  or  entitled  to.  Therefore,  it  is  clear  that  she  meant  her 
wiU  to  operate  upon  property  of  both  descriptions :  and,  as  the 

disposition  which  she  has  made  is  in  favor  of  persons 
[*531]     *who  were  objects  of  the  power  under  the  settlement, 

she  has  not  dealt  with  the  funds  which  were  the  sub- 
ject of  her  power,  in  a  manner  inconsistent  with  the  power,  and, 
consequently,  the  court  is  not  at  liberty  to  say  that  her  will  is 
not  an  exercise  of  the  power.  The  testatrix  has  blended  the  two 
species  of  property  together ;  and  if  the  residuary  clause  is  con- 
strued, as  it  ought  to  be,  that  is  reddendo  singula  singulis^  the 

(a)  Sm  1  Sngd.  Pow.  (6th  edit)  440. 
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words :  "  after  payment  of  all  my  debts,  funeral  and  testament- 
ary expenses,"  will  be  held  to  refer,  exclusively,  to  the  property 
of  which  she  was  owner.  C!onsequently,  the  argument  foxmded 
on  those  words,  entirely  foils.    Maples  v.  Brown.{a) 

Mr,  James  Parker  appeared  for  Waloott  and  Wilder. 

The  Vice-Chancellor  : — The  court  must  put  a  reasonable 
construction  upon  the  language  which  the  testatrix  has  used : 
and,  although,  in  making  the  disposition  in  question,  she  has  re- 
ferred, in  terms,  to  every  power  enabling  her  in  that  behalf 
which,  prima  faciej  would  include  every  power  enabling  her  to 
make  the  disposition,  the  question  is  whether  the  terms  which 
she  uses  when  she  proceeds  to  make  that  disposition,  do  not  show 
that  she  did  not  intend  to  exercise  the  particular  power  in  ques- 
tion. The  question  resolves  itself  into  this :  did  the  power  ena- 
ble her  to  do  that  which  she  has  professed  to  do  ? 

After  giving  two  legacies  of  1,000Z.  each,  upon  certain  trusts 
for  the  benefit  of  two  of  her  daughters  and  their  chil- 
dren, she  gives  and  bequeaths,  and,  by  virtue  *of  every  [*582] 
power  enabling  her  in  that  behaL^  appoints  all  the  prop- 
erty, of  what  nature  soever  and  wheresoever,  of  or  to  which  she 
was  then,  or,  at  the  time  of  her  death,  should  or  might  be  pos- 
sessed or  entitled  or  have  power  to  dispose,  to  Walcott  and 
Wilder  (who,  it  is  to  be  observed,  are  the  very  same  persons  as 
were  trustees  of  the  settlement)  upon  trust,  after  payment  of  all 
her  debts  and  funeral  and  testamentary  expenses  and  the  two 
legacies  of  1,000/.,  to  lay  out  and  invest  the  residiLe  thereof)  in 
their  names,  in  the  public  stocks  or  funds  of  Great  Britain,  or 
upon  government  or  real  securities  in  England ;  with  full  power 
to  them  to  vary  such  stocks,  fiinds  or  securities  for  other  stocks, 
funds  or  securities  of  the  same  or  the  like  nature.  So  that  she 
disposes  of  nothing  except  what  constitutes  residxie  after  payment 
of  her  debts,  funeral  and  testamentary  expenses,  and  the  legacies 
which  she  had  bequeathed  in  the  preceding  part  of  her  wilL 

(a)  iiRie,yolII,p.327, 
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Now  it  is  quite  clear  that  tlie  funds  whicli  were  the  subject  of 
the  power  vested  in  her  by  the  settlement,  could  not  be  subjected 
to  the  payment  either  of  her  debts  or  of  her  funeral  or  testament- 
ary expenses.  What  she  gives,  she  gives  as  residue :  and  that 
circumstance  shows  clearly  to  my  mind  at  least,  that  the  prop- 
erty which  she  intended  to  dispose  of,  was  not  the  property  which 
was  the  subject  of  the  limited  power  of  disposition  which  she  had 
under  the  settlement 

Besides,  she  has  directed  the  trustees  to  invest  the  residue  in 
their  names,  in  the  public  stocks  or  funds  or  on  government  or 
real  security,  and  has  empowered  them  to  change  the  securities 
for  others  of  the  like  nature,  as  often  as  they  should  think  proper. 
But,  if  the  testatrix  intended  her  will  to  be  an  appointment  of 

the  fiinds  comprised  in  the  settlement,  those  powers 
[*5S8]     were  ^imnecessary ;  for  the  trustees,  who,  as  I  before 

observed,  were  the  very  same  persons  as  were  the  trus- 
tees of  the  fimds  subject  to  the  power  of  appointment,  had  am- 
ple powers  given  to  them,  for  the  same  purposes,  by  the  settle- 
ment :  and,  at  the  time  when  she  made  her  wUl,  those  fimds  were, 
in  &ct,  invested  in  stock  in  their  names. 

It  seems  to  me,  therefore,  from  the  two  circumstances  to  which 
I  have  adverted,  that  the  testatrix  intended  to  exercise,  not  the 
limited  power  which  she  had  imder  the  settlement,  but  the  gen- 
eral power  of  disposition  which  she  had  over  her  own  property. 

Consequently,  I  shall  declare  that  her  will  was  not  an  execu- 
tion of  the  power  which  she  had  under  the  settlement 
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Production  of  Documents, — Privileged  OommuniccUions. 

1843:  20th  and  22dJiil7. 

A.  waa  emplojed,  by  the  attorney  of  the  plaintiff  in  an  action,  to  ooUect  evidence 
for  the  plaintiff:  Held,  that,  although  A.  was  not  an  attome^i  the  oommunicatioiia 
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made  by  him  to  the  plaintiff  and  his  attorney,  relating  to  the  evldenoe^  w«ie 
privileged.  [1] 

The  defendant  having  recovered  a  verdict  against  the  plaintiff 
in  an  action  on  a  policy  of  insurance  on  a  ship,  which  was  so 
damaged,  on  a  voyage  to  India,  that  she  was  condemned  and 
broken  up  at  Calcutta,  the  plaintiff  obtained  a  rule  for  a  new 
trial,  and  then  filed  a  bill  of  discovery  to  enable  him  to  defend 
the  action,  alleging  that  the  ship  was  not  seaworthy  when  the 
policy  was  effected. 

One  of  the  schedules  to  the  defendant's  answer  to  the 
bill,  contained  a  list  of  certain  letters  which  *the  captain  [*584] 
of  the  ship  had  written  firom  Calcutta:  and  the  answer 
stated,  in  the  body  of  it,  that  the  defendant,  at  the  suggestion 
and  by  the  advice  of  his  solicitors,  had  sent  the  captain  to  Cal- 
cutta, after  his  return  to  England,  for  the  express  purpose  of 
collecting  evidence  in  support  of  the  action ;  and  that  the  letters 
mentioned  in  the  schedule,  were  written,  by  tiie  captain,  to  the 
defendant  and  his  solicitors,  whilst  he  was  at  Calcutta,  acting  hy 
the  direction  and  as  the  agent  of  the  defendant  a  soltciiorSj  in  pro- 
curinff  evidence  in  support  of  the  action,  and  thcU  they  rekUed  to  and 
concerned  such  evidencCy  and,  therefore,  were  privileged  and  con- 
fidential communications,  and  the  defendant  was  not  bound  to 
produce  them. 

On  the  hearing  of  a  motion  for  the  production  of  the  scheduled 
docimients,  the  principal  question  was  whether  the  defendant 
was  compellable  to  produce  the  letters. 

Mr.  BetheU  and  Mr.  Hetherington  in  support  of  the  motion, 
said  that  no  communications,  except  between  a  solicitor  and  his 
client,  were  privileged ;  that  the  captain  did  not  stand  in  the  , 
relation  of  solicitor  to  the  defendant;   and,  consequentiy,  the 
privilege  did  not  extend  to  his  letters. 

Mr.  Bomilly  and  Mr.  Lewis^  for  the  plaintiff  said  that  the  priv- 
ilege was  not  confined  to  the  solicitor  in  an  action  or  suit,  but 

[I]  AiBrmed  on  appeal  to  Lord  Chanoellor.    1  Phil  R.  471. 
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extended  to  his  clerk,  and  to  any  person  whom  he  might  have 
thought  proper  to  employ  as  his  agent  in  the  action  or  suit ;  that, 
if  the  defendant's  solicitors  had  employed  a  solicitor  at  Calcutta, 
instead  of  the  captain,  to  collect  evidence  in  support  of  the  ac- 
tion, there  could  have  been  no  doubt  that  the  solicitor's 
[*535]  communications  to  them  would  have  been  *privileged, 
Taylor  v.  Fosier^{a)  Parkins  v.  EawkshaWj{b)  Oarling  v. 
Perring^ic)  Preston  v.  Carry{d)  LleweUyn  v.  Badeley^{e)  Langhom 
V.  AUnuUj(g)  Kohl  v.  JanseUjih^  Chgett  v.  Phillips^{i)  and  Hughes 
V.  Biddulph.{k) 

Mr.  BeiheU  in  reply  referred  to  Storey  v.  Lord  George  LennoXj{Tj 
and  said  that  communications  made  by  a  clerk  were  not  privi- 
leged, unless  he  was  permanently  in  the  employment  of  the  so- 
licitor in  the  action  or  suit 

The  Vice-Chancellob  : — ^The  authorities  that  have  been 
cited,  establish  that,  if  the  party  who  was  sent  to  collect  the  evi- 
dence, had  been  a  clerk  of  the  defendant's  solicitors,  his  com- 
munications  would  have  been  privileged.  And,  in  my  opinion, 
there  is  no  difference,  in  principle,  whether  the  communications 
are  made  by  the  clerk  to  a  solicitor,  or  by  a  person  whom  the 
solicitor  has  employed,  specially,  as  his  agent,  to  collect  evidence 
on  behalf  of  the  client.  I  admit  that  this  is  an  extension  of  the 
rule ;  but  it  seems  to  me  that  the  principle  on  which  the  Lord 
Chancellor  acted  in  Hitghes  v.  Btddulph,  applies  to  the  present 
case :  and,  accordingly,  I  think  that  the  letters  which  were  writ- 
ten, by  the  captain  of  the  ship,  to  the  defendant  and  his 
[*536]  solicitors,  relative  to  the  evidence  *which  the  captain 
had  collected  in  support  of  the  action,  are  privileged, 
and  ought  not  to  be  produced.(m) 

(a)  2  Carr.  A  Payne,  196.  (g)  4  Taunt  611. 

(b)  2  Stark,  239.  {h)  4  Taunt  565. 

(c)  2  MjL  &  Keen,  380.    See  judgment  (t)  2  Youn.  ft  OoU.  G.  0.  82. 
((f)  1  Youn.  &  Jerv.  175.  (jfc)  4  Russ.  190. 

(e)  1  Hare,  527.  (I)  1  Keen,  341,  and  1  Kjl  k  Gr.  525. 

(m)  See  Bunbury  v.  Bunbury,  2  Beay.  173. 
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Pabker  V.  Constable. 

Injunction. — Pleading, 

1843:  26th  July. 

A  judgment  creditor,  who  had  obtained  possession  of  his  debtor's  estates  under  an 
elegit,  filed  a  bill  after  the  debtor^s  death,  against  his  devisee,  claiming  to  have  a 
charge  on  the  estates,  under  1  and  2  Tict  c.  110,  and  praying  to  have  the  debt 
raised  and  paid  oat  of  the  estatea  The  defendant,  in  her  answer,  claimed  the 
estates,  not  as  devisee,  but  under  a  conveyance  executed  by  the  debtor  in  his  life- 
time. The  plaintiff,  instead  of  amendmg  his  bill,  filed  a  supplemental  bill  against 
the  defendant,  pra3ring  that  the  conveyance  might  be  declared  to  be  fraudulent 
and  void,  as  against  him,  and  also  that  an  ejectment  to  recover  possession  of  the 
estates,  which  the  defendant  had  brought  shortly  before  she  put  in  her  answer  to  . 
the  original  bill,  might  be  stayed.  The  answer  to  the  supplemerUai  biU  admitted, 
•in  effect,  that  the  conveyance  was  voluntary.  The  court,  however,  held  that,  as 
•that  admission  was  made  in  the  answer  to  the  supplemental  bill,  it  was  not  suffi- 
cient to  sustain  the  injunction. 

In  July,  1840,  the  plaintiffs  obtained  a  judgment  against 
jRichard  Constable ;  and,  in  October  following,  they  sued  out  an 
elegit,  under  which  possession  of  his  real  estates  in  Kent  was  de- 
livered to  them  by  the  sheriff.  In  December,  1840,  Constable 
died,  having  devised  all  his  real  estates  to  his  daughter,  the  de- 
fendant, Elizabeth  Constable,  in  fee,  and  appointed  her  sole  exe- 
cutrix of  his  will.  In  January,  1843,  the  plaintiffe  filed  a  bill 
against  Elizabeth  Constable,  in  order  to  obtain  the  benefit  of  the 
charge  on  the  testator's  real  estates,  which  they  had  by  virtue 
of  their  judgment,  under  the  act  for  abolishing  arrest  on  mesne 
process  and  extending  the  remedies  of  creditors  against  the 
property  of  debtoTS.(a)  In  February,  1848,  Elizabeth 
*Constable  brought  an  ejectment  against  the  plaintiflfe'  [*537] 
tenant,  to  recover  possession  of  the  testator's  real  estates ; 
and,  a  few  days  afterwards,  she  filed  her  answer,  in  which  she 
claimed  to  be  entitled  to  the  real  estates,  not  under  the  will  of 
.Bichard  Constable,  but  xmder  a  conveyance  firom  him  dated  in 
February,  1839,  by  which  he  had  limited  the  estates  to  himself 
for  life,  with  remainder  to  the  defendant  in  fee.    In  March,  1848, 

(a)  1  &  2  Vict  a  110,  a.  18. 
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she  filed  a  cross  bill  against  the  plaintiflGs,  praying  that  the  elegit 
might  be  declared  void  as  against  her,  and  that  the  plaintiflfe 
might  deliver  up  to  her  possession  of  the  estates,  and  might  ac- 
count to  her  for  the  rents  received  by  them. 

In  April,  1843,  the  plaintiflfe  fliled  a  supplemental  bill  against 
Elizabeth  Constable,  praying  that  the  conveyance  of  February, 
1839,  might  be  declared  to  be  fraudulent  and  void  against  the 
plaintiflfe  as  creditors  of  the  testator;  that  the  plaintiflfe  might 
have  the  same  relief  as  they  had  prayed  by  their  original  biU ; 
that  the  action  of  ejectment  might  be  stayed,  and  that  the  sup- 
plemental and  original  suits  might  be  heard  together. 

The  injunction  having  been  obtained,  Elizabeth  Constable  gut 
in  her  answer  to  the  supplemental  bill,  and  then  obtained  an  jr- 
der  nisi  for  dissolving  the  injunction. 

Mr.  Shuirt  and  Mr.  Steere  now  showed  cause  against  that  order 
being  made  absolute.  They  read  a  passage  from  the  answer  to 
the  supplemental  bUl,  in  which  Elizabeth  Constable  stated  that 
the  conveyance  of  February,  1839,  was  made  for  the  purpose  of 
making  a  provision  for  her,  and  in  consideration  of  the  grantor's 
natural  love  and  aflfection  for  her,  and  of  the  attention 
[*538]  *that  she  had  paid,  and  the  services  that  she  had  ren- 
dered to  him  during  his  great  age  and  infirmities :  and 
they  contended  that  that  passage  amounted  to  an  admission  that 
the  conveyance  was  voluntary,  and,  therefore,  void  as  against  the 
creditors  of  the  grantor,  under  18  Eliz.  c.  5. 

Mr.  Bethell  and  Mr.  Dixon^  for  the  defendant,  said,  first,  that 
the  question  whether  the  conveyance  was  voluntary  or  not,  was 
a  legal  question,  and  would  be  tried  in  the  ejectment ;  and  that 
a  judgment  creditor  had  no  equity  to  deprive  the  defendant  of 
her  right  to  try  that  question  in  a  court  of  law ;  secondly,  that 
the  bill  on  which  the  injunction  had  been  obtained,  could  not  be 
termed,  with  any  propriety,  a  supplemental  one ;  because  it  was 
founded  on  a  totally  diflferent  ground  of  equity,  and  was  discord- 
ant in  its  nature  and  character  from,  ap.d,  consequently,  could  not 
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be  attached  to  the  original  bill :  and  that,  therefore,  it  was  im- 
possible to  maintain  any  order  upon  the  two  bills. 

The  Vick-Chancellor  :— When  I  had  heard  out  the  argu- 
ment for  the  plaintiffs,  I  was  not  aware  what  was  the  precise 
mode  in  which  the  original  bill  was  constructed ;  but  it  seemed 
,  to  me  that,  if  it  did  not  appear,  upon  the  answer  of  the  defendant 
upon  which  cause  is  shown,  that  the  defendant  admitted  that 
there  was  a  question  in  equity  which  she  was  litigating  in  one 
way  and  the  plaintiflfe  in  another  way,  that,  of  itself,  would  be  a 
reason  why  the  injunction  should  be  continued ;  but  then  it  must 
be  a  question  in  the  same  cause  ;  and  I  did  imderstand,  at  the  time, 
that  the  original  bill  was  not  precisely  in  the  form  in  which  I 
now  find  it  to  be. 

The  case  stands  in  this  way :  the  original  bill  is  *filed  [*689] 
by  the  plaintifib,  insisting  upon  the  statutory  benefit 
which  they  have,  by  virtue  of  being  judgment  creditors,  against 
the  defendant  as  devisee  of  the  land  from  the  debtor  on  the  judg- 
ment. To  that  bill  the  defendant  put  in  a  very  long  answer,  and, 
after  having  filed  it,  she  filed  what  she  called  a  cross  bill ;  in 
which  she  might  have  stated  whatever  she  pleased ;  for  there  can 
be  no  demurrer  to  a  cross  bill,  because  it  comes  forward  in  the 
shape  of  a  defence.  Then,  by  her  answer  to  the  original  bill  and 
by  her  cross  bill,  she  set  up,  as  a  defence  against  the  claim  that 
was  made  against  her  in  the  character  of  devisee,  that  she  claimed 
by  an  elder  and  better  title,  namely,  by  the  conveyance  that  was 
made  to  her  in  February,  1889.  I  ought  to  have  mentioned  be- 
fore, that  she  had  commenced  an  ejectment  before  she  filed  her 
answer.  Then  what  did  the  plaintiff  do  ?  Having  got  the  an- 
swer,  they  did  not  amend  their  original  bill,  but  filed  a  bill, 
(which  was  a  very  proper  bill  of  supplement  in  one  respect,) 
stating  the  £ict  of  the  action  having  been  brought,  which  was 
purely  supplemental ;  and  also  stating  divers  matters  wiereby 
they  considered  themselves  entitled  to  pray  that  the  conveyance 
might  be  set  aside.  So  that,  instead  of  the  original  bill  being 
amended  for  the  purpose  of  stating  the  conveyance  and  charging 
that  it  was  void,  and  that^  therefore,  the  only  character  in  which 

Vol.  Xni.  29 
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the  defendant  could  take,  was  the  character  of  devisee,  I  have 
the  original  bill  asking  relief  against  her  in  the  character  of  de* 
viscee,  and  another  biU  proceeding  upon  a  foundation  of  &cts 
which  happened  before  the  filing  of  the  original  bill,  and,  there- 
fore, ought  to  have  been  introduced,  by  way  of  amendment,  into 
the  original  bill.  If  that  course  had  been  adopted,  the  first  ques- 
tion at  the  hearing  would  have  been :  Is  the  conveyance  good? 

And  if  it  were  held  to  be  void,  then  the  defendant 
[*540]    would  *stand  only  in  the  character  of  devisee :  and  the 

next  question  would  be,  whether  the  plaintiffe,  being 
judgment  creditors  and  having  taken  out  an  elegilf  were  entitled 
to  the  statutory  benefit  which  is  given  to  judgment  creditors. 
Such  would  have  been  the  course  of  proceeding  if  the  original 
bill  had  been  amended  in  the  manner  which  I  have  pointed  out 

The  plaintiff,  however,  instead  of  amending  their  original  bill, 
have  thought  proper  to  file  another  bill,  (which  they  call  a  sup- 
plemental one,)  for  the  purpose,  not  only  of  obtaining  an  injunc- 
tion to  stay  the  proceedings  in  the  ejectment,  but  also  of  bringing 
before  the  court  those  matters  relating  to  the  conveyance  to  the 
defendant,  which  they  ought  to  have  introduced  into  their  original 
bill :  and  the  consequence  will  be  that  I  shall  have  to  hear  the 
case  made  by  the  second  biU,  first ;  and,  if  I  decide  that  suit  in 
fevor  of  the  plaintiflB^  I  shall  have  to  hear  the  case  made  by  the 
original  bill  afterwards.  So  that  I  must  decide  the  second  ques- 
tion before  I  decide  the  first. — [Mr.  Stuart : — The  defendant  states, 
in  her  answer  to  the  original  bill,  that  she  derives  her  title  under 
the  conveyance  of  February,  1839 ;  and,  therefore,  the  question 
as  to  the  validity  of  that  conveyance,  is  involved  in  the  original 
suit.] — ^That  may  be  so :  and  I  admit  that  the  two  suits  are  joined 
together  to  a  certain  extent  But  the  question  raised  by  the 
original  bill,  is  very  different  from  that  whidi  is  raised  by  the 
supplemental  bill.  The  two  are,  in  effect,  different  suits ;  and, 
therefore,  it  appears  to  me  that  it  is  nothing  to  say  that  the  an- 
swer to  the  supplemental  suit,  represents  that  there  is  a  question 
in  that  which,  in  effect,  is  another  cause.  I  admit,  as  I  said  be- 
fore, that,  to  a  certain  extent,  the  two  are  joined  together, 
f*541]    but,  in  effect,  they  axe  different  suits.   And  *ij^  in  a  suit 
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about  something,  the  defendant  represents  that  there  is  an 
equitable  question  about  the  same  thing  in  another  suit,  it  does 
not  appear  to  me  that  there  is  equity  confessed.  The  equity  con- 
fessed, to  sustain  the  bill,  must  be  Equity  confessed  in  the  very 
suit  in  which  the  answer  is  filed:  and  my  opinion  is  that  the 
course  which  the  plaintiff  has  taken,  is  not  such  as  to  allow  Viim 
to  have  the  benefit  of  the  &ct  that  there  is  an  equitable  question 
raised,  between  the  plaintiff  and  the  defeiKlant,  upon  the  origixial 
bill. 

Taking  it  merely  as  a  supplemental  bill  or  a  separate  bill,  but 
as  a  biU  to  which  an  answer  has  been  put  in,  it  does  not  appear 
to  me  that  there  is  any  equity  confessed ;  and,  therefore,  the 
order  for  dissolving  the  injunction  must  be  made  absolute.(a) 

(a)  The  plaintiff  appealed  to  the  Lord  Chancellor  from  the  above  order;  and,  in 
Michaelmas  Term,  1846,  his  Lordship  delivered  the  following  judgment: 

The  original  bill  stated  that  Richard  Constable  was  indebted  to  the  plaintif&  in 
the  sum  of  4272.;  that  a  judgment  was  obtained  agiunst  him  for  that  sum  in  the 
Court  of  Queen's  Bench;  that  he  was  seised  of  and  in  the  receipt  of  the  rents  and 
profits  of  a  certain  real  estate,  or  that  he  had  a  certain  disposing  power  over  it  which 
he  might  exercise  for  his  own  benefit,  without  the  assent  of  any  other  person ;  and 
that  the  plaintiff  sued  out  an  elegit  on  the  judgment,  and  were  put  into  possession 
of  the  property  by  the  sheriff.  The  bill  fiirther  stated  that  the  rents  were 
of  small  amount,  and  not  sufficient  to  satisfy  the  debt  within  any  *reason-  [*542] 
able  time;  that,  under  the  statute,  the  plaintiffs  were  to  be  considered  as 
having  a  charge  on  the  estate  firom  the  date  of  the  judgment  The  bill  further  stated 
that  Constable  devised  and  bequeathed  all  his  real  and  personal  estate  to  the  de- 
fendant, and  appointed  her  his  executrix ;  and  it  prayed  that  the  estate  might  be 
sold  and  the  debt  paid  out  of  the  proceeds.  The  defendant,  in  her  answer,  alleged 
that,  before  the  judgment  was  entered  up,  Constable  conveyed  the  estate  to  the  use 
of  himself  for  life,  with  remainder  to  the  defendant  in  fee,  and  denied,  therefore,  that 
he  had  any  disposing  power  over  the  property  in  question.  Before  the  filing  of  the 
answer,  the  defendant  brought  an  action  of  ejectment  in  the  Court  of  Exchequer, 
against  the  tenant  of  the  plaintiffs,  to  recover  possession  of  the  premises.  The  plain- 
tifis  then  filed  a  supplemental  bUl  against  the  defendant,  restating  most  of  the  facts 
contained  in  the  original  bill,  with  much  additional  matter;  and  setting  out  a  volu- 
minous corresp<Midenoe.  They  alleged  the  conveyance  to  have  been  without  con- 
sideration, and  to  be  fraudulent  and  void  as  against  them  by  virtue  of  the  statute  of 
Elizabeth;  and  they  prayed  a  declaration  to  that  effect  They  also  stated  the  fiict 
of  the  ejectment  having  been  brought,  and  prayed  for  an  injunction.  The  common 
order  having  been  obtained,  the  Yioe-Chancellor  of  England  disallowed  the  cause 
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■fiown  and  diflBolyed  the  injunctioik    The  object  of  the  preaent  motion  ia  to  diaofaMge 
the  Vioe-ChaiMiellor's  order. 

It  has  been  truly  stated  that  the  greater  part  of  the  new  mattet  oonteined  m  the 

supplemental  bill,  occurred  before  the  filing  of  the  original  bSl,  and  ougbt^  therefi>re^ 

.    to  have  been  made  the  sabject  of  amendment,  and  not  brought  CMrward  bf 

|[*543]    way  of  sapplement;  and,  that  *the  only  material  &ct  thai  oecmred  after 

the  filing  of  the  original  bill,  was  the  bringing  the  ejectment 

The  rule  la  that  nothing  cap  be  properly  made  tixe  sabjeoi  of  a  supplemental  bill 
which  might  have  been  introduced,  by  amendment,  into  the  original  bllL  Nothing 
therefore,  can  be  more  irregular  than  the  state  of  tins  record;  and,  as  it  is  of  the 
Qtmost  consequence  to  adhere  to  rules  of  pleading  in  this  court,  which  tend  somudi 
to  fkcilitate  the  administration  of  justice,  I  do  not  think  that  I  should  be  warranted 
k  granting  the  present  application. 

The  motion  is  made  in  the  supplemental  suit  f  and  there  ia  no  maUer^  prcperiy  a^p* 
pUmentdlj  in  that  wU  that  can  support  it.  * 

It  would,  I  think,  be  extraordinary  to  bring  in  aid,  for  that  purpose,  matter  wfakdi 
is  not  supplemental,  and  which  ought  never  to  have  been  introduced  into  the  bilL 

It  was  suggested,  indeed,  that  the  bill  might  be  treated  as  an  original  bill,  diare' 
garding  the  former  bilL  But  it  professes  to  be  a  supplemental  bill,  and  it  is  such  in 
its  frame.  The  original  bill  is  undismissed.  The  defendant  has  put  in  her  answer 
to  that  bOl  and  is  entitled  to  the  benefit  of  her  answer.  It  is  dear,  therefore,  that 
the  former  bill  cannot  be  treated  as  a  nullity,  or  the  second  bill  considered  other' 
wise  than  as  a  supplemental  bill;  though  it  is  an  irregular  supplemental  bilL  I 
agree,  therefore,  with  the  Ylce-ChanceUor,  and  think  that  he  was  right  in  refbaing 
to  sustain  the  injunction. 


[*644]  ♦Ibbetson  v.  Ibbetson. 

Administration. — Assets, — Debts, — Specific  Legacies, 

1843:  21st  July  and  13th  Koremoer. 

A.,  the  executor  of  B.,  dealt  with  canal  shares,  which  had  belonged  to  B.,  as  hitf 
own  property,  and  ultimately  bequeathed  them  to  C. ;  and  he  gave  certain  other 
chattels,  which  always  had  been  his  own  property,  to  D.,  and  died  possessed  of 
but  very  little  other  property,  leaving  some  of  R's  debts  unpaid,  and  a  balance 
due  ftom  him  in  respect  of  his  receipts  and  payments  on  account  of  B.'s  estate. 
At  his  death,  the  canal  shares  remained  standing  ia  B.*s  name:  Held,  that  those 
slfiuros  were  not  exclusively  applicable  to  pay  B.*b  unsatisfied  debts;  but  that  A.^ 
general  personal  estate  must  be  applied  first,  and  that  C.  and  D«  must  contribute 
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to  make  ap  the  deflden^,  in  prop(»iion  to  the  velae  of  the  articlee  bequeathed  to 
them  reapectiYelj. 

The  original  hearing  of  this  cause,  is  reported  ante  Vol.  X,  p. 
495,  and  tiie  hearing  for  fiirther  directions,  ante  VoL  XII,  p. 
206.  The  appeal  from  the  decree  is  reported  in  6  MyL  &  Craig, 
p.  26.  The  canse  now  came  on  to  be  heard,  a  second  time,  for 
frirther  directions. 

Sir  Charles  Ibbetson,  the  brother  and  executor  of  Sir  Henry 
Carr  Ibbetson,  died,  in  1889,  possessed  of  plate,  ftimiture,  &c., 
some  of  which  was  his  own  property,  and  the  rest  the  property 
of  his  deceased  brother.  He  was  possessed  also  of  shares  in  the 
Galder  and  Hebble  Navigation  Company,  in  his  own  right;  and 
had  treated  as  his  own  some  other  shares  in  that  company,  which 
had  been  the  property  and  still  remained  in  the  name  of  his 
brother.  He  left  some  of  his  brother's  debts  unpaid ;  and  it  ap- 
peared, by  a  report  made  in  the  cause,  that  a  balance  of  8,937t 
was  due  from  him  in  respect  of  his  receipts  and  payments  on 
account  of  his  brother's  estate. 

By  his  will,  he  directed  hk  debts  to  be  paid,  in  the  first  place, 
out  of  his  personal  estate  not  specifically  bequeathed ; 
and,  if  that  should  be  insuflScient,  then  *out  of  the  funds  [*546] 
thereinafter  given  to  his  younger  son,  James  Frederick, 
and  his  daughter,  Laura.  He  then  bequeathed  all  his  shares  in 
the  Calder  and  Hebble  Navigation  Company,  (meaning  therebyi 
as  the  counsel  for  the  different  parties  admitted,  his  late  brother's 
as  well  as  his  own  shares,)  and  also  his  stock  in  the  French 
funds,  to  his  son,  Frederick  James,  his  stock  in  the  English 
fiinda,  to  his  daughter,  Laura,  and  certain  sums  secured  on  pari 
of  his  family  estates,  to  his  same  son  and  daughter.  He  next  made 
dispositions  of  his  plate,  ftimiture,  &c.,  (which,  it  was  likewise  ad- 
mitted,  comprised  his  own  as  well  as  his  brother's  property,)  in 
favor  of  his  elder  son,  Henry  Charles,  and  his  younger  son, 
Frederick  James;  and,  lastly,  he  gave  certain  jewels,  trinkets, 
&c^  to  his  daughter,  Laura,  and  appointed  John  Thomas  Selwyn 
and  Dame  Alicia  Mary  Ibbetson,  his  brother's  widow^  the  execu- 
tor and  executrix  of  his  wiUL 
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The  testator  haying  left  but  little,  if  any,  personal  properfyy 
except  that  which  he  had  specifically  disposed  o^  and  the  ftrnds 
bequeathed  to  Frederick  James  and  Laura  being  insufficient  to 
discharge  his  debts,  the  question  was,  in  what  manner  the  pay- 
ment of  Sir  Henry  Carr  Ibbetson's  unsatisfied  debts  was  to  be 
provided  for. 

Mr.  Walker  and  Mr.  Elmsley^  for  the  plaintiff  Frederick  James 
Ibbetson^  and  Mr.  Bethell  and  Mr.  Parry ^  for  the  defendant  Sir 
Charles  Henry  Ibbetson,  contended  that  the  balance  of  3,95721 
was  to  be  first  applied  in  payment  of  Sir  H.  C.  Ibbetson^s  debts, 
and  if  it  should  prove  insufficient,  then  that  the  chattels  specifi- 
eally  bequeathed,  by  Sir  Charles,*  to  his  sons  and  daughter, 
must  contribute  in  proportion  to  their  values^  to  make  up  the 
deficiency. 

[*546]  *Mr.  James  Parker  and  Mr.  Waijbrd^  for  the  defend- 
ant Laura  Ibbetson^  contended  that  the  assets  of  Sir 
Henry  Carr  Ibbetson  remaining  in  specie^  must  exclusively  main- 
tain, as  far  as  they  would  extend,  the  burden  of  paying  his 
debts.  Halliway  v.  Tanner  ;{<i)  ScoU  v.  Beediery(]>)  and  Lord  11- 
thesier  v.  Lord  Oar7iarvon^{c)  which  they  principally  relied  on. 

The  Vicb-Chancellor  : — ^The  question  in  this  case,  really 
arises  on  the  will  of  Sir  Charles  Ibbetson. 

Sir  Henry  Carr  Ibbetson  died  possessed  of  canal  shares,  fur- 
niture, plate  and  other  articles,  which  Sir  Charles,  his  brother 
and  executor,,  possessed  himself  of  and  dealt  with  as  his  own ; 
and,  indeed,  he  so  dealt  with  the  general  assets-  of  Sir  Henry, 
that,  at  his  death,,  his  estate  was  indebted  to  the  estate  of  Sir 
Henry.  Then,  it  is  not  disputed  that,  by  the  bequests  in  Sir 
Charles'  will  of  his  canal  shares,  plate,,  furniture,-- Ac,  the  shares, 
plate,  furniture,  &c.,  both  of  Sir  Henry  and  Sir  Charles,  passed; 
and,  therefore,  the  legatees  of  those  articles  take  them  just  as  if 
they  had  been,  in  fact,  wholly  the  property  of  Sir  Charles.     Tho 

(a)  1  Buas.  t  Myl  633;  (p)  1  Beay.  20d. 

(b)  5  Madd.  80. 


CASES  IN  CHANCERY.  546 

1843. — ^The  Attomey-Goneral  v.  The  Corporation  of  Lichfield. 

debts  due  from  liis  estate  to  the  estate  of  Sir  Heniy,  must  be 
paid  in  precisely  the  same  mamier  as  any  other  debts  of  Sir 
Charles:  that  is,  his  general  personal  estate  must  be  applied, 
first,  in  payment  of  them ;  and,  as  he  has  directed  his  debts  to 
be  paid  out  of  the  ftmds  given  to  his  son  Frederick  James  and 
his  daughter,  Laura,  (by  which  I  understand  him  to  mean  the 
sums  given  to  them  jointly,)  if  his  personal  estate  not 
specifically  *bequeathed,  should  be  insufficient  to  pay  [*547] 
them,  those  frmds  must  be  next  applied ;  and,  if  they 
also  prove  insufficient,  all  the  other  specific  legacies  must  contri- 
bute, proportionably,  to  make  up  the  deficiency. 

^Declare  that  all  the  debts  of  Sir  Charles  Ibbetson,  including 
the  debts  due  from  him  to  the  estate  of  Sir  Henry  Carr  Ibbet- 
son's  estate,  must,  so  far  as  the  general  personal  estate  of  Sir 
Charles  and  the  specific  fimds  given  to  Frederick  James  Ibbet- 
son and  Laura  Ibbetson  jointly,  are  insufficient,  be  satisfied  by 
the  specific  legatees  of  the  canal  shares,  plate,  furniture,  &c.,  out 
of  their  specific  legacies,  proportionably. 


The  Attorney-General  v.  The  Corporation  of  Lich- 

FIELD.(a) 

Municipal  Corporation. — DehL 

1843:  26th  July. 

The  corporation  of  lichfleld,  constituted  under  the  municipal  corporation  act,  6  and 
6  Will.  IV,  c.  76,  borrowed  200i  of  M.,  to  enable  them  to  pay  L.,  their  then  trea- 
surer, sums  trhich  he  had  paid  to  creditors  of  the  old  corporation,  and  gave  M. 
their  promissory  note  for  the  2001  They  did  not,  however,  pay  over  that  sum  to 
L.,  but  suffered  him  to  receive  their  then  accruing  hicome  in  reduction  of  what 
was  due  to  him,  and  applied  the  2002.  to  purposes  to  which  the  income  would 
otherwise  have  been  applicable :  Held,  that  the  corporation  had  no  authority  to 
give  the  promissory  note,  as  it  was  not  given  to  secure  a  debt  due  prior  to  the 
passing  of  the  5tb  and  6th  Will  IV,  c  76. 

Motion  to  dissolve  an  injunction  restraining  the  defendants 
from  ordering  the  treasurer  of  the  corporation  to  pay,  out  of  the 

(a)  16  Sim.  321 
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city  or  borough  fund,  or  any  fiinds  or  property  of  the  corporation, 
anysumor  sums  of  money  in  or  towards  satis&ction  of  the  daims 
of  one  Mallett,  in  respect  of  the  prcMnissory  note  for  200i  men- 
tioned  in  the  information. 

[♦548]  *The  answer  stated  that  in  1887,  the  defendants 
being  indebted,  in  600^.,  to  William  Lawton,  thar 
then  treasurer,  for  sums  which  he  had  paid  out  of  hi9  own 
moneys,  in  liquidation  of  debts  incurred  by  the  old  oorparaiionj 
prior  to  the  passing  of  the  municipal  corparaiion  act^b  &6  WilL 
lY,  c.  76,  and  Lawton  being  entitled  as  against  the  defendants, 
to  stand  in  the  place  of  the  creditors  whom  he  had  paid,  the  de- 
fendants borrowed  200?.  of  Mallett,  to  enable  him  to  pay  tiik 
500Z.  due  to  Lawton,  and  gave  Mallett  their  promissory  note  for 
that  sum,  which  was  signed  by  the  then  mayor,  and  sealed  with 
the  corporate  seal ;  that  the  200Z.  was  not  paid  over  to  Lawton, 
but  he  was  permitted  to  receive,  in  reduction  of  the  500Z.,  the 
then  accruing  income  of  the  corporation,  which,  otherwise,  would 
have  been  applied  in  payment  of  the  ordinary  expenses  of  the 
corporation,  and  the  200L  was  applied  by  the  then  mayor  in  pay- 
ment of  those  expends ;  and  that,  in  manner  aforesaid  and  by 
means  of  the  200Z.,  the  defendants  were  enabled  to  satisfy  and 
did  satisfy  and  discharge  to  the  extent  of  2002.,  the  amount  of 
debt  which  had  been  originally  created  or  incurred  by  the  old 
corporation,  prior  to  the  passing  of  the  municipal  corporation 
act 

Mr.  Stuart  and  Mr.  Cole  appeared  in  support  of  the  motion. 

Mr.  BetheU  and  Mr.  Greene  opposed  it 

In  the  course  of  the  argument  the  5  &  6  WilL  IV,  c.  76,  sect 
92;  6  &  7  Will.  IV,  c.  104,  sect  1  •  and  7  Will.  IV and  1  Vict 
c.  78,  sect  28,  were  referred  to. 

The  Vice-chancellor: — ^My  opinion  is  that  the  injunction 

ought  neither  to  be  dissolved  nor  even  altered ;  for  it  is 

[*649]    quite  dear,  taking  all  *the  acts  of  Parliament  that 
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have  been  referred  to,  togetheri  tliat  the  corporation  had  no 
authority  to  give  the  promiseorj  note  to  Mallett ;  for  it  was  not 
given  either  to  secure  an  old  debt,  or  to  a  person  to  whom  money 
waa  due  before  the  passing  of  the  first  municipal  corporation  act 
passed  in  the  reign  of  his  late  Majesty. 


BOBSETB  V.  MadOCKS. 


Annuity. — Injunction, 

1843:  2d  and  3d  NoYomber. 

The  grantor  of  an  annuity  had  admitted,  in  his  answer  to  a  bill  in  Chancery,  that 
the  annuity  was  a  subsisting  charge  on  his  estates,  and  the  decree  and  proceed- 
ings in  the  suit  had  treated  the  annuity  as  valid. 

Under  those  drcumstances,  the  grantor's  deviaee  was  restrained  flx>m  proceeding 
at  law,  to  set  aside  the  annuity  for  want  of  a  memorial. 

In  December,  1807,  Griffith  Parry,  being  seised  of  an  estate 
in  Carnarvonshire,  subject  to  a  mortgage  for  a  term  of  years  to 
Thomas  Parry  Jones  Parry,  conveyed  the  equity  of  redemption 
to  William  Alexander  Madocks,  in  consideration  of  an  annuity 
fcr  the  life  of  G.  Parry,  which  was  charged  upon  the  estate.  On 
the  22d  of  June,  1810,  Madocks,  in  consideration  of  6,000?., 
granted  an  annuity  of  6002.,  which  also  was  charged  upon  the 
estate,  to  Henry  Wright,  for  three  lives ;  and  the  bill  alleged 
that  the  estate  was  of  ffreaier  annual  value  than  thai  annuity.  In 
August,  1816,  Thomas  Parry  Jones  Parry  filed  a  bill  of  foreclo- 
sure against  Griffith  Parry,  Madocks,  Wright,  and  H.  C.  Berke- 
ley who  was  the  trustee  of  a  term  of  years  for  securing  Wright's 
annuity.(a)  In  May,  1817,  Madocks  put  in  his  answer  to  that 
bill,  in  which  he  admitted  that  he  had  granted  the  annuity  of 
500?.  to  Wright,  and  that  it  was  then  a  subsisting  charge  upon  the 
estate.  On  the  5th  of  May,  1828,  the  cause  was  heard,  and  it 
was  then  referred  to  the  master  to  take  an  account  of  what  was 
due  to  Thomas  Parry  Jones  Parry,  for  principal  and  inter- 

(a)  This,  probably,  was  the  suit  of  Parry  y.  Wrighi^  which  is  repcMrted  in  1  Sim. 
^  Sto.  369. 
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[*550]    est  *on  his  mortgage,  and  to  tax  his  and  also  Berke- 
ley's costs,  which  were  to  be  paid  by  T.  P.  Jones  Parry; 
and  it  was  ordered  that,  upon  Griffith  Parry  paying  to  T.  P.  J. 
Parry,  such  principal,  interest  and  costs,  within  six  months  after 
the  master  should  have  made  his  report,  T.  P.  J.  Parry  should 
re-assign  the  mortgaged  premises  and  deliver  up  documents  as 
therein  mentioned  ;(a)  but,  in  defeult  of  such  payment,  that  G. 
Parry  should  be  foreclosed ;  and,  in  case  of  such  foreclosure,  it 
was  ordered  that  the  master  should  compute  T.  P.  J.  Parry's 
subsequent  interest  and  tax  his  subsequent  costs,  and  appoint  a 
new  time  and  place  for  payment  of  what  should  be  found  due  to 
him,  and,  upon  "Wright  paying  to  T.  P. 'J.  Parry  what  should  be 
so  found  due  to  him,  within  three  months  after  the  master  should 
have  made  his  subsequent  report,  it  was  ordered  that  T.  P.  J. 
Parry  should  re-convey  the  mortgaged  premises  and  deliver  up 
documents  as  therein  mentioned  ;(a)  but,  in  default  of  such  pay- 
ment, Wright  was  to  be  foreclosed ;  and,  in  case  of  such  fore- 
closure, it  was  ordered  that  tibe  master  should  compute  T.  P.  J. 
Parry's  further  subsequent  interest  and  tax  his  subsequent  costs, 
and  appoint  a  new  time  and  place  for  payment  of  what  should 
be  found  due,  and,  upon  Madocks  paying,  to  T.  P.  J.  Parry, 
what  should  be  reported  due  to  him,  within  three  months  after 
the  master  should  have  made  his  report,  it  was  ordered  that  T, 
P.  J.  Parry  should  reconvey  the  mortgaged  premises  and  de- 
liver up  documents  as  therein  mentioned  ;(a)  and,  in  default  of 
Madocks  paying  to  T.  P.  J.  Parry  what  should  be  found  due  to 
him,  Madocks  was  to  be  foreclosed :  but,  in  case  Griffith  Parry- 
should  redeem  T.  P.  J.  Parry,  it  was  ordered  that  the 
[*551]    master  should  *take  an  account  of  what  was  due  to  G, 
Parry,  for  arrears  of  his  annuity,  and  compute  interest 
on  what  he  diould  have  so  paid  to  T.  P.  J.  Parry,  and  to  tax 
his  costs  of  the  suit ;  and,  upon  Wright  paying  to  G.  Parry  what 
should  be  reported  due  to  him  for  arrears  of  his  annuity,  together 
with  what  he  should  have  so  paid  to  T.  P.  J.  Parry,  with  inter- 
est thereon  as  aforesaid,  and  for  his,  G.  Parry's,  costs  of  the  suit, 
within  three  months  after  the  master  should  have  made  his  re* 

(a)SoinbiieC 
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port,  at  such  time  and  place  as  the  master  should  appoint,  it  was 
ordered  that  G.  Parry  should  convey  the  n^ortgaged  premises 
(but  subject  to  his  annuity)  and  deliver  up  documents  as  therein 
mentioned ;  but,  in  default  'of  Wright  paying  to  G.  Parry  what 
should  be  reported  due  to  him  as  aforesaid  for  arrears  of  his  an- 
nuity, and  what  he  should  have  so  paid  to  T.  P.  J.  Parry  for  his 
costs  of  the  suit  as  aforesaid,  by  the  time  aforesaid,  Wright  was, 
fix)m  thenceforth,  to  stand  foreclosed ;  and,  in  case  of  such  fore- 
closure, it  was  ordered  that  the  master  should  carry  on  the  ac- 
coimt  of  the  arrears  of  the  annuity  due  to  G.  Parry,  and  tax  his 
subsequent  costs,  and  compute  subsequent  interest  on  what  he 
should  have  so  paid  to  T.  P.  J.  Parry ;  and,  upon  Madocks  pay- 
ing to  G.  Parry,  what  he  should  have  so  paid  to  T.  P.  J.  Parry, 
with  interest  thereon  as  aforesaid,  and  what  should  be  reported 
due  to  him  for  arrears  of  his  annuity,  and  for  his  costs  of  the 
suit,  it  was  ordered  that  G.  Parry  should  yeconvey  the  mort- 
gaged premises  (subject  to  his  annuity)  and  deliver  up  documents 
as  therein  mentioned ;  but,  in  default  of  Mado6ks  paying  to  G. 
Parry  what  he  should  have  so  paid  to  T.  P.  J.  Parry,  with  in- 
terest thereon  as  aforesaid,  together  with  what  should  be  reported 
due  to  him  for  arrears  of  his  annuity,  and  his  costs  of  the  suit  as 
aforesaid,  by  the  time  aforesaid,  Madocks  was  to  be  fore- 
closed :  but,  in  case  Wright  *should  redeem  G.  Parry,  [*552] 
it  was  referred  to  the  master  to  compute  interest  on 
what  he  should  have  so  paid  to  G.  Parry,  and  to  take  an  account 
of  what  was  due  to  Wright  for  arrears  of  his  annuity,  and  to  tax 
his  costs  of  the  suit,  and  to  appoint  a  new  time  and  place  for 
payment  of  what  shoidd  be  so  #>und  due ;  and,  upon  Madocks  pay- 
ing to  Wright  what  he  should  have  so  paid  to  G.  Parry,  with  in- 
terest thereon  as  aforesaid,  and  what  should  be  reported  due  to 
Wright  for  arrears  of  his  annuity,  and  his  costs  of  the  suit,  within 
three  months  after  the  master  should  have  made  his  report,  it 
was  ordered  that  Wright  should  convey  the  mortgaged  premises 
(subject  to  his  annuity)  and  deliver  up  documents  as  therein  men- 
tioned ;  but,  in  de&ult  of  Madocks  paying  to  Wright  what  he 
should  have  so  paid  to  G.  Parry,  with  interest  thereon,  and  what 
should  be  reported  due  to  him  for  arrears  of  his  annuity  and  hia 
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oosts  of  the  suit,  by  the  time  aforesaid,  Madocks  was  to  be  fore* 
closed.(a) 

On  the  10th  of  May,  1826,  the  master  reported  what  was  due, 
for  principaJ,  interest  and  costs,  to  T.  P,  J.  Pany,  and  fixed  a 
time  and  place  for  payment  of  the  sum  by  Q.  Parry. 

Wright  appealed  from  the  above  decree ;  but,  on  the  5th  of 
May,  1828,  it  was  affirmed 


Madocks  died  in  April,  1828,  having  devised  all  his  real  < 

to  his  wife  for  life,  with  remainder  to  his  daughter  in  tail 
[*653]  general,  with  a  devise  over  to  one  Holford,  *which  did 
not  take  effect  G.  Parry  died  in  1829,  having  appointed 
his  wife,  Ann  Parry,  his  executrix.  She  died  in  March,  1882, 
having  appointed  John  Pugh  her  executor.  T.  P.  J.  Parry  died 
in  January,  1838,  having  appointed  his  sons,  Thomas  Parry  Jones 
Parry  and  John  Parry  Jones  Parry,  his  executors ;  and  in  Sep- 
tember, 1835,  they  filed  a  bill  of  revivor  and  supplement  against 
Pugh,  Mrs.  and  Miss  Madocks,  Wright,  Berkeley  and  Holfori 

In  1837,  Boberts,  one  of  the  plaintifi&  in  the  present  suit,  was 
appointed  receiver  of  the  mortgaged  estate.  In  February,  1839, 
Pugh  died,  having  appointed  L.  Williams  and  E.  Bees  his  ex&- 
cutors ;  and  they  were  brought  before  the  court  by  a  bill  of  re- 
vivor. 

In  April,  1840,  Wright  sold  and^assigned  his  annuity,  and  the 
collateral  securities  for  it,  to  the  plaintiff  Boberts ;  and,  in  May 
following,  Boberts  was  brought  before  the  court  by  a  supple^ 
mental  bill 

In  January,  1841,  a  supplemental  decree  was  made,  declaring 
T.  P.  J.  Parry  and  his  brother  to  bo  entitled,  as  the  personal 
representatives  of  their  late  father,  to  the  benefit  of  the  decree  of 

(a)  The  above  Is  a  copy  of  the  decree  as  it  was  set  out  in  the  brieC  Other  fonni 
of  decrees  of  successive  foreclosures  and  redemptions  will  be  found  in  Seton  on  De- 
crees, 155  ei  seq,,  and  in  2  Newland's  Practice,  339  a  eeq. 
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the  6tli  of  May,  1828,  and  of  the  report  of  May,  1826,  made  in 
piusuance  of  it ;  and  referring  it  to  the  master  to  take  an  acount 
of  what  was  due  to  them,  as  such  personal  representatives,  on 
their  late  father's  mortgage,  from  the  foot  of  the  former  report, 
and  to  tax  them  their  subsequent  costs  of  the  original  and  sup- 
plemental suits,  and  also  the  subsequent  costs  of  Berkeley.  The 
decree  then  directed  T.  P.  J.  Parry.and  his  brother  to  pay  to 
Berkeley  his  subsequent  costs,  and  the  master  was  to  add 
such  subsequent  *interest  and  costs  to  the  principal,  in-  [*554] 
terest  and  costs  found  due  by  the  report  of  May,  1826 ; 
and  on  Williams  and  Bees  paying  to  T,  P.  J.  Parry  and  his 
brother,  what  should  be  found  due  to  them  for  such  principal, 
interest  and  costs,  and  subsequent  principal,  interest  and  costs, 
and  for  what  they  should  pay  to  Berkeley  for  his  subsequent 
costs,  within  three  months  after  the  master  should  have  made 
his  report,  at  such  time  and  place  as  the  master  should  ap- 
point, T.  P,  J.  Parry  and  his  brother  were  to  reconvey  and  re- 
assign the  mortgaged  premises,  and  deliver  up  documents  as 
therein  mentioned ;  but,  in  defiiult  of  such  payment,  Williams 
and  Bees  were  to  be  foreclosed ;  and,  in  case  of  such  foreclosure, 
it  was  referred  back  to  the  master,  to  compute  subsequent  in- 
terest on  the  mortgage  debt,  and  to  tax  the  subseqent  costs  of  T. 
P.  J.  Parry  and  his  brother,  and  to  appoint  a  new  time  and  place 
for  payment  of  what  should  be  found  due  for  such  subsequent 
interest  and  subsequent  costs,  together  with  what  should  have 
been  before  reported  due  to  them,  for  such  fiirther  interest  and 
costs  as  aforesaid ;  and  upon  Wright,  and  Boberts  as  his  assignee, 
paying  to  T.  P.  J.  Parry  and  his  brother,  what  should  be  found 
due  to  them,  for  such  principal,  interest  and  costs  as  aforesaid, 
within  three  months  after  the  report,  they  were  to  reconvey  and 
deliver  up  documents  as  therein  mentioned ;  but,  in  defeidt  thereof 
Wright  and  Boberts  were  to  be  foreclosed :  and,  in  case  of  such 
foreclosure,  it  was  ordered,  &c.,  &c.  The  supplemental  decree 
then  proceeded  to  foreclose  Mrs.  and  Miss  Madocks  and  Holford, 
on  like  terms :  and  next,  in  case  Williams  and  Bees  should  re- 
deem T.  P.  J.  Parry  and  his  brother,  it  provided  for  the  fore- 
closure, first  of  Wright  and  Boberts,  and,  afterwards,  of 
Mrs.  and  Miss  Madocks  and  Holford :  *and,  lastly,  in    [^555] 
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case  Wrigbt  and  Roberts  should  redeem  Williams  and  Rees, 
it  provided  for  the  foreclosure  of  Mrs.  and  Miss  Madocks  and 
Holford.(a) 

On  the  11th  of  April,  1842,  Roberts,  in  obedience  to  an  order 
in  the  causes,  paid  T.  P.  J.  Parry  and  his  brother,  out  of  the 
rents  of  the  mortgaged  estate  receiv^  by  him,  the  sum  which 
the  master  had  found  due  to  them  as  directed  by  the  decree  of 
January,  1841 ;  and,  thereupon,  they  assigned  their  late  fether's 
mortgage  to  a  trustee,  in  trust  for  Roberts  and  Williams  and 
Rees.  On  the  1st  of  August,  1842,  Roberts  paid  to  Williams 
and  Rees  the  sum  which  the  master  had  found  due  to  them  in 
pursuance  of  the  decree.  On  the  24th  of  December,  1842,  the 
master  reported  what  was  due  to  Roberts,  and  appointed  Mrs. 
and  Miss  Madocks  and  Holford  to  pay  the  amount  to  him  on  the 
24th  of  March,  1843.  But  they  never  made  the  payment;  and, 
on  the  1st  of  April,  1843,  the  decree  of  foreclosure  was  made  ab- 
solute against  them. 

The  bill  in  the  present  suit,  was  filed,  on  the  17th  of  June, 
1843,  by  Roberts  and  Wright,  on  behalf  of  Roberts  and  the 
other  creditors  of  Madocks,  against  Mrs.  and  Miss  Madocks  and 
M.  H.  Edwards,  (to  whom  administration  to  Madocks'  estate  had 
been  granted  in  December,  1842,)  and,  after  stating  the  matters 
before  mentioned,  it  alleged  that  the  whole  of  the  debt  found 
due  by  the  master  to  Roberts,  together  with  a  further  arrear  of 
his  annuity  since  accrued,  still  remained  due  to  him  j  that  the 
judgment  which  had  been  entered  up  against  Madocks,  and  by 
which  that  annuity  was  collaterally  secured,  had  been 
[*556]  revived  and  was  in  full  force  against  *his  estate  and  ef- 
fects ;  that  the  estate,  the  equity  of  redemption  of  which 
had  been  foreclosed,  was  not  equal,  in  value,  to  one-fourth  of  the 
debt  found  due  to  Roberts ;  that  Madocks,  in  addition  to  that 
estate,  died  seised  of  very  large  estates  both"  in  England  and 
Wales,  and  that  the  income  arising  therefrom,  and  from  certain 
tolls  and  harbor  dues  which  formed  part  of  his  estate,  was  to  a 
very  large  amount,  and  that  the  same  had  been  received  by  Mrs. 

(a)  See  the  decree  of  May,  1828. 
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Madocks,  since  her  husband's  decease,  and  applied  by  her  to  her 
own  use.  The  bill  prayed  for  an  account  of  what  was  due  to 
Boberts,  in  respect  of  the  sum  found  due  to  him  by  the  master, 
and  the  further  arrear  of  his  annuity  and  the  judgment  for  se- 
curing the  same ;  and  for  an  account  also  of  Madocks'  real  and 
personal  estates ;  that  his  real  estates  might  be  sold,  and  that  the 
debts  due  to  Boberts  and  the  other  creditors  of  Madocks  might 
be  paid ;  and  for  a  receiver  of  his  personal  estate  and  of  the  rents 
and  profits  of  his  real  estates  and  of  the  tolls  and  harbor  dues,^ 
and  for  an  injunction  to  restrain  the  defendants  &om  receiving 
the  same,  and  from  selling  the  real  estates  except  under  the  di- 
rection of  the  court 

On  the  8th  of  Jime,  1843,  Mrs.  and  Miss  Madocks  obtained  a 
rule  of  the  Court  of  Queen's  Bench,  intituled,  "  Wright  v.  Ma- 
*  dockSf^^  requiring  Wright  to  show  cause  why  the  annuity  deed 
of  the  22d  of  June,  1810,  the  warrant  of  attorney  given  as  a  col- 
lateral security,  and  the  judgment  entered  up  thereupon,  should 
not  be  set  aside,  on  the  ground  that  those  securities  had  not  been 
enrolled  pursuant  to  17th  Greo.  m,  c.  26,  and  that  the  lands  on 
which  the  annuity  was  secured,  were  not  of  equal  or  greater 
annual  value  than  the  annuity. 

Mr.  Bethell  and  Mr.  Benshaw  for  the  plaintlfl^  now 
*moved  for  an  injunction  to  restrain  Mrs.  and  Miss  Ma-  [*667] 
docks  from  taking  any  proceedings  for  the  purpose  of 
having  the  rule  made  absolute.  They  relied  on  the  admission, 
in  Madocks'  answer  to  the  foreclosure  bill,  that  the  annuity  was 
a  subsisting  charge  upon  the  mortgaged  estate,  and  they  said 
that  the  decree  in  the  foreclosure  suit  was  a  final  adjudication 
respecting  the  validity  of  the  annuity ;  and  that  not  only  Ma- 
docks, but  all  persons  claiming  under  him  were  bound  by  that 
admission  and  adjudication.  They  then  referred  to  the  supple- 
mental decree  and  to  the  proceedings  that  had  taken  place  under 
it,  in  which  the  grant  of  the  annuity  to  Wright  and  the  transfer 
of  it  to  Boberts,  were  treated,  throughout,  as  valid  transactions : 
and  they  relied,  more  especially,  upon  the  report  of  the  24th  of 
December,  1842,  in  which  the  master  certified,  in  effect,  that  he 
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had  been  attended  by  the  solicitors  of  Mrs.  and  Miss  Madocks, 
and,  in  their  presence^  had  proceeded  to  the  matters  referred  to 
him,  and  from  which  it  appeared  that  Roberts  had  made  a  pay- 
ment amounting,  nearly,  to  5,000t,  to  Williams  and  Bees,  in 
pursuance  of  the  decree ;  and  in  which  also  the  master  found 
what  was  due  to  Eoberfs,  for  the  arrears  of  his  annuity  and  for 
the  payment  which  he  had  so  made.  They  concluded  by  asking 
whether  the  defendants  ought  to  be  allowed  to  annxd,  as  they 
were  attempting  to  do,  the  decrees  and  proceedings  of  the  CJourt 
of  Chancery,  by  which  the  validity  of  the  annuity  had  been  so 
fully  established,  by  obtaining  a  rule  from  the  Court  of  Queen's 
Bench,  grounded  on  a  stale  objection  founded  on  the  act  of 
George  III. 

Sir  (7.  WethereU^  Mr.  SwanaUm  and  Mr.  Oraig  for  the  defend^ 
ants: — ^The  admission  made  by  Madocks,  amounts  to 
[*558]  nothing ;  *for  the  annuity  was  a  subsisting  charge,  imtil 
it  was  set  aside :  and,  moreover,  that  admission  was 
made,  inter  alios;  for  it  was  made,  not  by  Madocks,  the  grantar, 
to  Wright,  the  grantee,  but  to  Parry,  the  plaintiff  in  the  suit 
Besides,  it  does  not  appear  that  Madocks,  when  he  put  in  his 
answer,  knew  that  no  memorial  of  the  annuity  had  been  enrolled; 
and  an  admission  is  not  binding,  unless  it  appears  that  the  party 
knew  his  rights  at  the  time  when  he  made  it 

[The  Vice-^hanckllob  : — ^A  course  of  proceeding  has  takai 
place,  on  the  faith  of  Madocks'  admission,  in  the  progress  of 
which  Roberts  has  paid  nearly  5,000t  out  of  his  own  pocket,  in 
addition  to  the  sums  which  he  paid,  in  obedience  to  the  orders  of 
1842,  out  of  the  rents  of  the  mortgaged  estate.] 

By  the  act  of  George  in,  the  grant  of  the  annuity  and  all  the 
securities  for  it,  are  void  to  aU  intents  and  purposes.  Can  this 
court  give  validity  to  those  instruments  in  direct  contravention 
of  the  act?  Bromley  v.  HoUandJ^a)  Davis  v.  Lord  Straihmore^^b) 
Doe  V.  Ford^c) 

(a)  Coop.  0.  C.  9,  and  5  Ves.  610,  and  7  Ves.  3. 

{h)  16  Ves.    See  p.  428.  (c)  3  Adol  &  EH  649. 
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Mr.  BeOidl  in  reply,  said  that  the  validity  of  the  annuity  had 
beeii  admitted  by  Madocks  and  established  by  the  decree  in  the 
original  foreclosure  suit,  and  that  it  had  been  recognized  by  the 
decree  and  proceedings  in  the  supplemental  suit  to  which  Mrs. 
and  Miss  Madocks  were  parties;  and  that,  under  those  circum- 
stances, the  court  would  not  permit  them  to  dispute  the  validity 
of  the  annuity,  in  a  collateral  proceeding  in  another  court. 

*The  Vice-Chakcellob  : — ^The  question  is  whether    [*559] 
the  proceeding,  in  the  Court  of  Queen's  Bench,  to  set 
aside  the  annuity,  can  have  any  use ;  the  object  of  the  parties 
who  have  instituted  that  proceeding,  being,  in  effect,  to  set  aside 
what  has  taken  place  in  this  court. 

It  seems  to  me  that,  even  if  the  Court  of  Queen's  Bench  should 
decide  that  the  annuity  is  void  for  the  reason  assigned,  the  pro- 
ceedings in  this  court  must  remain  just  as  they  are. 

The  decree  of  the  5th  of  May,  1828,  placed  the  co-defendants 
in  the  situation  of  plaintiff  and  defendant  with  respect  to  each 
other;  for  it  gave  each  of  them  the  same  rights  as  they  would 
have  had  if  they  had  instituted  separate  suits  against  their  co- 
defendants. 

After  the  admission  deliberately  made  by  Mr.  Madocks,  un- 
der whom  the  parties  who  have  obtained  the  rule  at  law,  claim, 
and  after  the  proceedings  that  have  taken  place  in  this  court, 
have  been  allowed  to  go  on  for  so  great  a  number  of  years,  I 
cannot  conceive  that  any  court  would  take  upon  itself  to  say 
that  the  annuity  was  not  good,  when  the  objection  made  to  it 
was  on  no  other  ground  than  the  value  of  the  estate  upon  which 
it  was  charged,  which  it  would  be  very  difficult,  if  not  imprac- 
ticable to  ascertain,  when  so  many  years  have  elapsed  since  the 
annuity  was  granted.  Of  course,  if  an  issue  were  directed  to  as- 
certain the  value,  the  matter  would  then  depend  upon  the  find- 
ing of  the  jury,  and  the  Court  of  Queen's  Bench,  perhaps,  might 
adopt  what  the  jury  found.  But  that  could  have  no 
effect  upon  the  proceedings  which  have  taten  place  *in  [*560] 
this  court.     And,  if  the  proceeding  in  the  Court  of 
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Queen's  Bench,  can  have  no  good  effect,  and  indeed  can  have 
only  the  mischievoTis  effect  of  tending  to  cast  a  slur  upon  the 
proceedings  which  have  been  allowed  to  go  on  unquestioned,  fop 
so  great  a  length  of  time,  in  this  court,  my  opinion  is  that  I  ought 
not  to^permit  that  proceeding  to  be  carried  any  further. 

I  am  inclined  to  think  that,  if  the  parties  who  have  obtained 
the  rule,  had  applied  to  this  court  for  leave  to  file  a  bill  of  re- 
view, the  facts  that  appear  in  this  cause,  would  have  afforded 
one  of  the  strongest  reasons  for  reding  the  application.  And, 
if  this  court  would  not  have  given  leave  to  file  a  biU  of  review, 
I  see  no  reason  why  it  should  suffer  another  proceeding  to  go 
on,  which  can  have  only  a  tendency  to  produce  an  effect  which 
this  court  ought  not  to  allow :  therefore,  I  shall  grant  the  in- 
junction. 


[*561]  *JoNES  V.  Jones, 

WiU. — Oo7i8iruction. — Portions, — ^^Payaby^  construed  "  vestei" 

1843:  3d  November. 

Testator  bequeathed'10,0002.  in  trust  for  his  son,  J.  L.  J.,  for  life,  remainder  in  tnut 
for  the  children  of  J.  L.  J.,  when  and  as  they  should  attain  twentyH>ne,  as  tenants 
in  common ;  and,  if  any  of  them  should  die  before  their  shares  became  paeyoJbk, 
leaving  issue,  their  sliares  to  be  paid  to  their  issue ;  but  if  any  of  them  should  die 
before  their  shares  hecaine  payabk^  leaving  no  issue,  their  shares  to  be  paid  to  the 
survivors  at  the  same  time  as  their  original  shares  should  become  payable;  and  if 
J.  L.  J.  should  have  no  child,  or,  having  such,  they  should  all  die  wykr  age  and 
mthoui  issue^  then  the  trust  fund  to  sink  into  the  residue,  which  the  testator  gave 
to  two  of  his  other  children.  J.  L.  J.  had  four  children,  all  of  whom  attained 
twenty-one.    One  of  them  died,  in  hia  lifeUfM,  without  issue. 

Held,  that  "  payable  "  meant  "  attain  twenty-one,"  and,  consequently,  that  one-foorth 
of  the  fund  vested  in  the  deceased  child. 

John  Jones,  by  his  will  dated  the  9th  of  April,  1803,  be- 
queathed the  sum  of  10,000^.  to  trustees,  in  trust  to  invest  it  in 
the  usual  securities ;  2nd  to  pay  the  dividends,  interest,  &c.,  '*  to 
my  son,  John  Lloyd  Jones,  during  his  li&,  and  from  and  after  his 
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decease,  then  upon  trust  to  pay  the  interest,  dividends  and  an* 
nual  produce  of  one  half  part  of  the  said  stocks,  funds  or  secu- 
rities, in  case  the  present  or  any  ftiture  wife  of  the  sa^  John 
Uoyd  Jones  shall  happen  to  survive  him,  unto  such  wife  during 
her  life ;  and  upon  further  trust  to  pay  and  apply  the  other  half 
part  of  the  said  stocks,  funds  or  securities,  and  the  accruing 
dividends,  interest  and  produce  thereof,  and  also  the  said  half 
part  of  such  stocks,  funds  or  securities,  the  dividends,  interest 
and  annual  produce  whereof  is  directed  to  be  paid  to  the  wife  of 
the  said  John  Lloyd  Jones  during  her  life  as  aforesaid,  from  and 
after  her  decease,  unto  and  amongst  all  and  every  the  child  and 
children  of  the  said  John  Lloyd  Jones  lawftdly  to  be  begotten, 
share  and  share  alike  as  tenants  in  common,  when  and  as  tliey 
shall  severally  attain  the  age  of  twenty-one  years  ;  and  in  case  any 
of  the  said  children  shall  happen  to  die  before  his,  her  or  their 
shares  shall  become  payable,  leaving  lawful  issue,  then 
*the  share  or  shares  of  him,  her  or  them  so  dying,  whe-     [*562] 
ther  original  or  accruing  by  survivorship,  shall  go  and 
be  paid  unto  and  amongst  such,  his,  her  or  their  respective  issue, 
equally,  share  and  share  alike :  but  in  case  any  of  the  said  chil- 
dren shall  happen  to  die  before  his,  her  or  their  share  or  shares  shall 
become  payable,  leaving  no  lawful  issue,  then  the  share  or  shares 
of  him,  her  or  them  so  dying,  shall,  from  time  to  time,  go  and 
be  paid  to  and  amongst  the  survivors  and  survivor  of  them,  at 
such  time  or  times  as  his,  her  or  their  original  share  or  shares 
shall  respectively  become  payable  as  aforesaid :  but,  in  case  the 
said  John  Lloyd  Jones  shall  have  no  child  or  children,  or  having 
such,  they  shall  all  die  under  age  and  without  issue,  then  I  direct 
the  said  stocks,  Amds  or  securities  to  sink  into  and  be  deemed 
and  considered  as  part  of  the  residue  of  my  personal  estate,  and 
be  disposed  of  as  after  mentioned.   Provided  that,  in  case  the  said 
John  Lloyd  Jones  shall  happen  to  die  leaving  a  child  or  chil- 
dren, or  the  issue  of  any  deceased  child  or  children,  under  the 
age  of  twenty-one  years,  it  shall  be  lawful  for,  and  I  do  hereby 
direct  the  said  trustees  to  apply  the  dividends,  interest  and  pro- 
duce of  the  aforesaid  stocks,  :^ds  or  securities  to  which  such 
child  or  children,  or  the  issue  of  such  deceased  child  or  children 
respectively,  would  become  entitled  on  their  severally  attaining 
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the  age  of  twenty-one  years,  for  and  towards  his,  her  or  their 
maintenance  and  education  during  his,  her  or  their  nainority,  and 
likewis^  to  apply  all  or  any  part  of  his,  her  or  their  respective 
expectant  share  or  shares  of  the  said  stocks,  fiinds  or  securities, 
in  placing  out  him,  her  or  them  clerk  or  apprentice,  or  in  any 
other  manner  for  the  benefit  of  such  child  or  children,  or  the 
issue  of  such  deceased  child  or  children  respectively.   I  give  and 

bequeath  all  the  rest  and  residue  of  my  personal  estate 
[*568]    and  effects,  unto  my  son,  WiUiam  *Fowler  Jones,  and 

daughter,  Lucy  Eliza  Mackay,  and  to  their  respective 
executors  or  administrators,  equally  to  be  divided  between  them 
share  and  share  alike,  aa  tenants  in  common. 

The  testator  died  in  1806.  John  Uoyd  Jones  had  two  sons  and 
two,  daughters  who  attained  twenty-one ;  and  all  of  them,  except 
the  eldest  son,  survived  their  father  and  were  parties  to  the  suit 
The  eldest  son  died  in  September,  1831,  intestate  and  without 
leaving  issue.  The  defendant  Jennings  was  his  administrator. 
John  Lloyd  Jones  died  in  February,  1838.  His  wife  was  still 
living. 

The  bill  was  filed  by  the  trustees  of  the  will,  stating  that  the 
surviving  children  of  John  Lloyd  Jones  insisted  that,  according 
to  the  true  construction  of  the  will,  they,  by  reason  of  their 
eldest  brother  Imving  died  during  his  fabler's  lifetime^  were  entitled 
to  ilie  whole  of  the  trust  fund,  subject,  as  to  a  moiety,  to  the  life  in- 
terest of  their  mother  therein :  and  that  Jennings,  as  the  admin- 
istrator of  the  deceased  son  of  John  Lloyd  Jones,  insisted  that 
he  was  entitled,  subject  as  aforesaid,  to  one-fourth  of  the  fimd, 
inasmuch  as  the  eldest  son,  Jiaving  attained  tweniy-one^  acquired  a 
vested  interest  in  that  portion  of  the  fund.  The  bUl  prayed  that 
the  rights  and  interests  of  all  parties,  in  and  to  the  fund,  might 
be  declared. 

The  cause  now  came  on  to  be  heard  as  a  short  cause. 

Mr.  Teed  and  Mr.  Scfiomberg  appeared  for  the  plaintiflfe,  the 
trustees  of  the  will. 
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Mr.  BetkeU  for  the  surviving  cliildreii  of  John  Lloyd  Jones : — 
This  case  is  distinguishable  from  those  in  which  the 
*word,  "  payable,"  has  been  held  to  mean  "  vested,"  [*564] 
such  as  Emperor  v.  Rolfe;{a)  Hope  v.  Lord  CUfden;{b) 
Povns  V.  BurdeU;{c)  Howgrave  v.  Oartier;{d)  Perfect  v.  Lord  Our- 
zon,{e)  For,  first,  the  question  in  each  of  those  cases  arose,  not 
on  a  will  but  on  a  settlement,  by  which  a  parent  had  made  a 
provision  for  his  children.  Secondly,  there  was  no  provision,  as 
there  is  in  the  instrument  now  before  the  court,  for  the  issue  of 
the  children.  Thirdly,  the  language  of  the  settlement  was  ob- 
scure and  inconsistent,  and,  therefore,  the  court  felt  itself  author- 
ized to  decide  according  to  the  presumed  intention  of  the  settler. 
In  this  case,  the  language  of  the  will  is  perfectly  plain  and  un- 
ambiguous; and  there  is  no  reason  whatever  why  the  word 
"  payable,"  should  have  any  other  than  its  true  meaniag  given 
to  it.  The  shar^  of  the  children  are  to  be  paid  to  them  on  the 
happening  of  ttw  events,  namely,  the  death  of  their  father  and 
their  attaining  twenty-one ;  and  the  gift  over  is  to  take  efiect, 
not,  simply,  on  a  child  dying  before  his  share  becomes  payable, 
but  before  his  share  becomes  payable,  leaving  no  lawful  issue. 
The  case  of  Emperor  v.  Bol/e  was  decided  upon  the  two  follow- 
ing grounds:  first,  there  was  no  provision  for  the  children  of  a 
child  dying  before  the  child's  portion  became  payable;  and, 
secondly,  the  time  of  payment  was  postponed  for  the  benefit  of 
the  estate.  On  referring  to  the  judgment  in  Hope  v.  Lord  Clifden^ 
it  will  be  apparent  that  the  motives  that  induced  the  court  to 
come  to  the  decision  in  that  case  do  not  exist  here.  Powis  v. 
Burdett^  too,  was  a  case  between  parent  and  child,  and  there  was 
no  provision  for  the  issue  of  a  chUd.  Hovjgrave  v. 
Cartier  *was  a  case  of  the  same  description,  and  the  [*565] 
settlement  was  ambiguously  expressed.  Sir  W.  Grant, 
M.  R.,  in  giving  judgment  in  that  case,  says:  "  If  the  settlement 
is  incorrectly  or  ambiguously  expressed,  if  it  contains  conflicting 
and  contradictory  clauses,  so  as  to  leave,  in  a  degree,  uncertain 
the  period  at  which,  or  the  contingency  upon  which  the  shares 

(a)  1  Vez.  208.  ((Q  3  Yes.  ft  Beam.  79. 

(&)  6  Ves.  499.  (a)  6  Madd.  442. 

(c)  9  Yea  428. 
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are  to  vest,  the  court  leans,  strongly,  towards  lie  constniclion 
which  gives  a  vested  interest  to  the  child  when  that  child  stands 
in  need  of  a  provision ;  usually,  as  to  sons,  at  the  age  of  twenty- 
one,  and,  as  to  daughters,  at  that  age  or  marriage."  The  case  of 
Perfect  v.  Lord  Curzon  was  decided,  principally,  on  the  authority 
of  Howgrave  v.  Cartier,  Sir  John  Leach,  V.  C,  in  his  judgment, 
says :  "  This  settlement  is  to  be  tried  by  the  rule  which  is  stated 
by  Sir  W.  Grant,  in  the  case  of  Howgrave  v.  Cariier^  If  this 
settlement  clearly  and  unequivocally,  throughout  all  its  provi- 
sions, makes  the  right  of  a  child  to  depend  upon  its  surviving 
both  its  parents,  then  a  court  of  equity  has  no  authority  to  con- 
trol that  disposition ;  but  if  this  settlement  be,  in  any  of  its  pro- 
visions,  ambiguously  expressed,  so  as  to  leave  it,  in  any  degree, 
imcertain,  whether  it  was  intended  that  the  right  of  a  child 
should  depend  upon  the  event  of  its  surviving  both  its  parentS| 
then  the  court  is  bound,  by  authority,  to  declare,  upon  what 
may  be  called  the  presumed  intention  in  instruments  of  this  na- 
ture, that  the  interest  of  a  child,  though  not  to  take  eflfect  in 
possession  until  after  the  death  of  both  parents,  did,  upon  the 
limitations  in  this  settlement,  vest  in  sons  at  twenty-one,  and 
in  daughters,  at  twenty-one  or  marriage.  In  settlements  of 
this  description,  there  are  two  sets  of  clauses  to  be  considered: 

the  clauses  of  gift  to  the  children,  and  the  clauses  of  gift 
[*566]     over  to  others  upon  failure  of  the  children ;  and  the  *au- 

thorities  require  that  both  sets  of  clauses  should  be 
clearly  and  unambiguously  expressed." 

The  case  of  Bright  v.  Rowe(a)  is  the  first  that  arose  on  a  tes- 
tamentary instrument.  There  the  Master  of  the  EoUs  says: 
**  The  rule  being  that,  when  a  testator  has  unequivocally  ex- 
pressed an  intention  that  a  provision  to  be  made  for  his  children, 
shall  depend  upon  their  surviving  both  their  parents,  the  court 
must  give  effect  to  that  intention,  and  can  only  lean  to  the  pre- 
sumption in  favor  of  children,  where  the  intention  of  the  testa- 
tor is  ambiguously  expressed.  The  single  question  for  conside- 
ration in  this  case,  is  whether,  upon  the  whole  will,  the  testatrix 

(a)  3  M7I  4t  Keen,  816w 
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• 
lias  or  has  not  clearly  and  -onambiguously  expressed  her  inten- 
tion in  that  respect  The  expressions  of  the  testatrix  are  not  to 
be  subjected  to  any  yiolenoe  for  the  purpose  of  raising  an  impli- 
cation in  fayor  of  the  children ;  but  the  ambigoily  must  appear 
obviously,  upon  the  face  of  the  wilL  Mrs.  Eowe,  having,  by  her 
marriage  settlement,  a  pow^r  of  appointing  the  principal  sum  of 
2,000t  at  the  decease  of  her  husband,  if  he  should  survive  her, 
by  a  testamentary  instrument  directed  that  sum  to  be  eqxLally 
divided  between  the  only  child  she  then  had,  and  any  other 
child  or  children  she  might  thereafter  have  by  her  husband. 
She  considered  that  she  might  die,  leaving  these  children  under 
the  age  of  twenty-one,  or,  being  daughters,  unmarried;  and  she 
therefore  directed  that,  if  the  2,0OOZ.  should  become  payable 
when  the  child  then  living,  or  any  other  child  or  children  should 
be  under  twenty-one  or  unmarried,  the  trustees  should  apply  the 
proportions  ot  such  children  for  their  maintenance  and 
education  imtil  they  ^should  attain  twenty-one  or  marry,  '[*567] 
when  their  shares  were  to  be  paid  to  them.  So  &x 
there  is  a  clear  direction  that  the  shares  shall  vest  in  the  children 
at  twenty-one  or  marriage.  But  she  also  foresaw  that  another 
event  might  happen,  namely,  that  the  children,  or  some  of  them, 
mi^t  not  be  living  at  the  time  of  the  death  of  the  husband ; 
and  she  provides  for  that  event  by  directing  that,  if  her  daughter 
who  was  then  living,  or  any  child  or  children  she  might  there* 
after  have,  should  die  before  their  portions  of  the  2,000/.  became 
payable,  then  the  same  should  go  and  belong  to  the  survivors  or 
survivor  of  them.  I  can  see  no  ambiguity  whatever  here :  but  I 
am  clearly  of  opinion  that,  by  dying  before  their  portions  be- 
came payable,  the  testatrix  meant,  djdng  in  the  lifetime  of  the 
husband ;  and  that  the  shares  of  the  children  so  dying,  are  given 
to  the  survivors  or  survivor  of  them."  So  the  testator  in  the 
present  case,  foresaw  that  the  children  of  John  Lloyd  Jones,  or 
some  of  them,  might  die  in  his  lifetime,  and  he  has  provided  for 
that  event  by  directing  that,  if  they  should  leave  issue,  their 
shares  should  go  to  their  issue,  but,  if  they  should  not  leave 
issue,  that  their  shares  should  go  to  the  surviving  children  or 
child. 


667  CASES  m  CHANCERY. 

1843. — Jones  y.  Jones. 
• 
Mr.  RomiUyj  who  was  with  Mr.  BetheUj  cited  Biehfidd  v.  Be- 
cord,{a)  and  Hervey  v.  M^LaughUn.{b)  Six  Charles  WethereU  and 
Mr.  PrescoU  White  appeared  for  the  defendant  Jennings,  the 
personal  representative  of  the  eldest  son  of  John  Lloyd  Jones. 
But, 

The  Vioe-Chancbllor  without  hearing  them,  said : — Sup- 
pose that  John  Uoyd  Jones  had  had  two  ch^dren  only, 
[*568]     and  one  of  them  had  attained  twenty-one  *and  died, 
without  issue,  in  his  lifetime,  and  the  other  had  died 
under  twenty-one  and  without  issue;   where  would  the  trust 
ftmd  have  then  gone  to? 

The  only  question  in  this  case,  is  whether  the  word  "  payable," 
is  not  equivalent  to  attaining  twenty -one  ? 

The  first  gift  is  to  the  children  of  John  Lloyd  Jones,  when 
and  as  they  shall  attain  the  age  of  twenty-one  years ;  and  if  any 
of  them  happen  to  die  before  their  shares  become  payable,  leav- 
ing issue,  their  shares  are  to  go  to  their  issue ;  but,  if  they  die 
before  their  shares  become  payable,  leaving  no  lawfiil  issue,  their 
shares  are  to  go  to  the  survivors  or  survivor  of  them ;  and  if  John 
Lloyd  Jones  shall  have  no  child  or  children,  or,  having  such,  all 
of  them  shall  die  under  age  and  without  issue,  then  the  fond  is 
to  sink  into  the  residue.  So  that  the  question  is  whether  "  pay- 
able" does  not  mean  attaining  twenty-one  ?  I  think  that  it  does; 
and,  therefore,  I  shall  declare  that  the  defendant  Jennings  is 
entitled  to  one-fourth  of  the  fund,  as  the  administrator  of  John 
Lloyd  Jones. 

(a)  Ante,  Vol  n,  page  364.  (&)  1  Price,  264. 
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*In  rb  The  London  Bridge  Approaches  Act  (2d  &    [*569] 
Sd  Vict.,  o.  107 ;  Local). — ^Ex  Parte  Emily  Haw- 
kins AND  A.  WOLSTON.(a) 

Conversion, — Devisee  and  Executor. 

1843:  6th  November. 

(The  Common  Council  of  London,  being  empowered,  bj  a  local  act  of  Parliament,  to 
take  a  freehold  house  belonging  to  A.  for  the  purposes  of  the  act,  at  the  expiration 
of  six  months  after  notice  given  of  their  intention  to  take  the  same,  served  A. 
with  the  required  notice  in  September,  1840.  The  amount  of  the  purchase  money 
was  afterwards  agreed  upon,  and  an  abstract  of  A.'s  title  was  sent  to  the  common 
coundL  In  April,  1841,  he  died,  having,  by  his  will,  dated  in  1837,  devised  his 
real  estate  to  B.  and  his  residuary  personal  estate  to  C. :  Held,  that  the  purchase 
money  (which,  after  A.^s  death,  was  paid  into  court  under  the  act)  was  to  be  con- 
sidered not  as  part  of  his  real,  but  as  part  of  his  personal  estate;  and  that,  all  his 
debts,  ^,  having  been  paid,  it  belonged  to  his  residuaiy  legatee. 

The  first  section  of  the  above  mentioned  act,  empowered  the 
Common  Council  of  London  to  take  and  use  any  of  the  tene- 
ments or  hereditaments,  and  to  pull  down  and  remove  any  of  the 
houses  or  buildings,  mentioned  in  the  first  schedule  to  the  act, 
which  they  might  deem  necessary  or  expedient  to  take,  use  or 
puU  down  and  remove  for  the  purposes  of  the  act,  at  any  time 
at  the  expiration  of  six  calendar  months  after  notice  in  writing 
of  the  intention  to  take  or  use  the  same,  should  be  given  to  the 
owners  or  occupiers  of  such  tenements  or  hereditaments. 

The  seventeenth  section  enacted  that  it  should  be  lawful  for 
all  bodies  corporate,  trustees,  &c.,  tenants  for  life,  not  only  on 
behalf  of  themselves,  but  also  on  behalf  of  the  persons  entitled 
in  remainder,  reversion,  expectancy  or  contingency,  or  for  any 
other  future  estate  or  interest,  where  such  persons,  whether  enti- 
tled to  the  next  or  any  subsequent  estate  or  interest,  should  not 
be  ascertained  or  should  be  incapable  of  contracting  for,  selling 
or  conveying  the  same,  and  for  all  other  persons  whomsoever, 
who  were  or  should  be  seised  or  possessed  of  or  inter- 
ested in  any  tenements  or  hereditaments  described  *in  [*570] 
the  first  schedide  to  the  act,  which,  by  the  common 

(a)  1  Collyer,  80. 
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council  should  be  thought  necessary  for  any  of  the  purposes  of 
the  act,  to  contract  for,  sell  and  convey  the  same  to  the  corpora- 
tion of  London;  and  that  all  contracts,  conveyances,  acts  and 
deeds,  which  should  be  made  by  such  bodies  corporate,  or  trus- 
tees or  other  persons  as  aforesaid,  should  be  valid  and  effectual 
in  the  law,  to  all  intents  and  purposes  whatsoever. 

The  nineteenth  section  enacted  that  all  bodies  corporate,  tros- 
tees  and  other  persons  thereinbefore  capacitated  to  contract  for, 
sell  or  convey  any  such  tenements  or  hereditaments  as  aforesaid, 
or  any  other  owners  of  any  such  tenements  or  hereditaments,  or 
any  estate  or  estates,  interest  or  interests  therein,  might  accept 
and  receive  such  satisfaction  or  recompense  for  the  value  thereof 
as  should  be  agreed  upon  between  them  and  the  conamon  coxm- 
cil ;  and,  if  they  could  not  agree,  that  the  amount  should  be  set- 
tled by  a  jury. 

The  thirty-fourth  section  enacted  that  if  any  money  should  be 
agreed  or  awarded  to  be  paid  for  any  tenements  or  heredita- 
ments, or  estates  or  mterests  therein,  taken  or  purchased  by  vir- 
tue of  the  powers  of  the  act,  which  should  belong  to  any  body 
corporate,  trustee  or  other  person  who  had  no  power  to  give  a 
valid  receipt  for  the  same,  or  to  sell  and  convey  the  same  prem- 
ises otherwise  than  by  virtue  of  the  act,  such  money  should  be 
paid  into  the  Bank  of  England  in  the  name  and  with  the  privity 
of  the  Accountant-General  of  the  Court  of  Exchequer,  to  be 
placed  to  his  account  there,  ex  parte  ^^  The  Mayor  and  Conmion- 
alty  and  Citizens  of  the  City  of  London,  trustees  of  London 
'  Bridge,"  and  should,  when  so  paid  in,  be  applied,  under 
[*571]  the  direction  and  with  the  approbation  of  *the  said  court, 
to  be  signified  by  an  order  made  upon  a  petition  to  be 
preferred,  in  a  simmiary  way,  by  the  body  or  bodies,  person  or 
persons  who  would  have  been  entitled  to  the  rents  and  profits  of 
the  said  tenements  or  hereditaments,  in  the  purchase  or  redemp* 
tion  of  the  land  tax,  or  discharge  of  any  debt  or  debts,  or  such 
other  incumbrances,  as  the  said  court  should  authorize  to  be  paid, 
afifecting  the  same  tenements  or  hereditaments,  or  any  other  ten- 
ements  or  hereditaments  standing  settled  to  the  same  or  the  like 
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uses ;  or,  where  such  money  should  not.  be  so  applied,  then  the 
same  should  be  invested,  under  the  like  direction  and  approba- 
tion of  the  said  court,  in  the  purchase  of  other  tenenients  or  here- 
ditaments, which  should  be  conveyed  to  the  like  uses,  trusts,  &c,, 
as  the  tenements  or  hereditaments  which  should  be  so  taken  or 
purchased  as  aforesaid,  stood  settled  or  limited  to,  or  such  of 
them  as  should  be  existing ;  and  that,  until  such  purchase,  the 
said  money  shoidd  be  invested  by  the  said  Accountant-Qeneral, 
in  his  name,  in  three  per  cent,  stock ;  and  that,  imtil  the  stock 
should  be  sold  for  the  purposes  aforesaid,  the  dividends  should 
be  paid  to  the  body  or  bodies,  person  or  persons  who  would,  for 
the  time  being,  have  been  entitled  to  the  rents  of  the  tenements 
or  hereditaments  so  thereby  directed  to  be  purchased,  in  case 
such  purchase  and  settlement  were  made. 

The  forty-first  section  enacted  that  if  any  body  or  bodies  cor- 
porate, person  or  persons  seised  or  possessed  of,  or  interested  in 
any  such  tenements  or  hereditaments,  estate  or  estates,  interest 
or  interests  therein  as  aforesaid,  could  not  be  found  or  should  not 
be  known,  or  should  not  prove  a  good  title  to  the  premises,  or 
should  refiise  to  execute  a  conveyance  thereof,  it  should 
be  *lawful  for  the  common  council  to  order  the  pay-  [*572] 
m€rU{a)  of  such  sum  or  sums  of  money  as  should  have 
been  contracted  and  agreed,  or  should  have  been  assessed  and 
awarded  by  a  jury  to  be  paid  for  the  purchase  or  for  the  value 
of  the  same  premises,  to  be  paid  into  the  Bank  of  England  in  the 
name  and  with  the  privity  of  the  Accountant-General  of  the  Court 
of  Exchequer,  to  be  placed  to  his  account  to  the  credit  of  the 
party  or  parties  interested  in  the  said  tenements  or  hereditaments, 
estates  or  interests,  (describing  such  tenements  or  hereditaments,) 
or,  if  such  party  or  parties  should  not  be  known,  then  to  the 
credit  of  the  then  unknown  person  or  persons  interested  in  the 
said  tenements  or  hereditaments,  estates  ot*  interests,  subject  to 
the  order,  control  and  disposition  of  the  said  court,  which,  on 
the  application  of  any  body  or  bodies,  person  or  persons  making 
claim  to  such  sum  or  sums  of  money,  or  any  part  thereo:^  by 
petition,  was  thereby  empowered  in  a  summary  way  of  proceed- 

(a)  £Kfo  in  Mk 
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ing  or  otherwise  as  to  the  same  court  should  seem  meet,  to  order 
the  same  to  be  invested  in  the  funds,  or  to  order  distribution 
thereof  or  payment  of  the  dividends  thereof  according  to  the  re- 
spective estate  or  estates,  title  or  interest  of  the  body  or  bodies, 
person  or  persons  making  claim  thereunto,  or  to  make  such  other 
order  in  the  premises  as  to  the  said  court  should  seem  just ;  and, 
upon  payment  of  such  sum  or  sums  of  money  into  the  bank  as 
lastly  thereinbefore  was  mentioned,  the  tenements  or  heredita- 
ments, estates  or  interests  for  the  purchase  or  as  the  value  of 
which  the  same  should  have  been  agreed  or  awarded  to  be  paid, 
and  the  fee  simple  and  inheritance  thereof  should  vest  in  the 

Mayor  and  Corporation  of  London,  and  they  should  be 
[*578]     deemed  in  law  to  be  in  the  actual  *seisiQ  or  possession 

thereof  to  all  intents  and  purposes  whatsoever,  as  fully 
and  effectually  as  if  every  body  or  person  having  any  such  es- 
tate in  the  premises,  had  actually  conveyed  the  same ;  and  such 
payment  should  not  only  bar  all  right,  title,  interest,  claim  and 
demand  of  the  body  or  bodies,  person  or  persons  to  whose  credit 
such  payment  should  have  been  made,  of,  in  or  to  the  same 
premises,  but  also  all  estates  tail  and  other  estates  in  possession, 
reversion,  remainder,  expectancy  or  contingency,  and  the  issue 
of  such  person  or  persons,  and  every  other  body  or  person  whom- 
soever. 

Henry  Hawkins,  being  the  owner  of  a  house  and  warehouse 
in  Lad-lane,  (part  of  the  hereditaments  mentioned  in  the  first 
schedule  to  the  act,)  the  conmion  council,  on  the  26th  of  Septem- 
ber, 1840,  served  him  with  a  written  notice  of  their  intention  to 
take  the  house  and  warehouse  for  the  purposes  of  the  act ;  and 
thereby  required  him  to  deliver  up  the  possession  thereof^  at  the 
expiration  of  six  calendar  months  after  the  date  of  the  notice. 
On  the  4th  of  February,  1841,  the  city  surveyor  and  a  surveyor 
appointed  by  Hawkins,  signed  a  paper  writing,  by  which  they 
certified  the  value  of  the  house  and  Warehouse  to  be  l,300t ;  and, 
on  the  16th  of  March  following,  Hawkins'  solicitor  sent  an  ab- 
stract of  his  client's  title  to  the  premises,  accompanied  by  a  letter 
desiring  that  the  business  might  be  settled  as  soon  as  possible,  aa 
Hawkins  was  in  a  precarious  state  of  health. 
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On  the  18tli  of  April,  1841,  Hawkins  died;,  having,  by  his  will 
dated  the  80th  of  November,  1837,  devised  all  his  lands  and 
tenements  to  F.  Smedley  and  the  petitioner,  Wolston,  to  the  nse 
of  John  S.  Hawkins,  his  brother,  and  Charles  S.  Haw- 
kins, his  nephew,  the  son  of  J.  S.  Hawkins,  *for  their  [*574] 
lives,  successively,  with  remainder  to  the  first  and 
other  sons  of  Charles  S.  Hawkins,  successively,  in  tail  male,  with 
remainder  to  Smedley  and  Wolston,  during  the  life  of  Emily 
Louisa  Hawkins,  the  testator's  niece  and  the  daughter  of  his 
brother,  for  her  separate  use  for  life,  with  remainder  to  the  right 
heirs  of  his  fether  who  should  be  living  at  the  death  of  the  sur- 
vivor of  his  nephew  and  niece,  forever ;  and  the  testator  be- 
queathed his  residuary  personal  estate  to  his  biy)ther  absolutely, 
and  appointed  his  brother  and  nephew  his  executors.  The  tes- 
tator made  a  codicil  dated  the  22d  of  August,  1839,  which,  like 
his  will,  was  duly  executed  and  attested ;  and,  thereby,  after 
making  certain  specific  bequests,  ratified  and  confirmed  his  wilL 

The  testator  left  his  brother  his  heir,  who,  together  with  his 
nephew,  proved  his  will  and  paid  his  debts,  ftmeral  and  testa- 
mentary expenses  and  legacies.  Immediately  aftier  his  will  had 
been  proved,  notice  of  his  death  was  given  and  a  copy  of  his 
will  was  sent  to  the  city  comptroller ;  and,  in  June,  1841,  the 
comptroller  forwarded  to  Wolston,  as  the  solicitor  of  J.  S.  Haw- 
kins and  of  the  testator,  a  copy  of  the  opinion  of  counsel  ap- 
proving of  the  title  to  the  premises  on  behalf  of  the  common 
council,  but  suggesting  that,  as  the  testator  had  contracted  for  the 
sale  of  the  premises  after  the  date  of  his  will,  a  question  arose  as 
to  the  parties  entitled  to  the  purchase  money,  and  that,  therefore, 
it  ought  to  be  paid  into  the  Court  of  Exchequer,  to  await  the  de- 
cision  of  that  court ;  it  being  an  unsettled  point  whether,  if  a 
testator  whose  will  was  made  after  the  passing  of  the  recent  will 
act  (7  W.  IV  &  1  Vict.  c.  26)  contract  for  the  sale  of  an  estate 
after  he  has  devised  it,  the  devisee  or  the  residuary  legatee  is  en- 
titled to  the  proceeds  of  the  sale.  On  the  other  hand, 
a  *leamed  conveyancer,  who  was  consulted  on  behalf  [*575] 
of  J.  S.  Hawkins,  advised  that,  as  the  contract  for  sale 
of  the  premises  was  made,  not  with  the  persons  claiming  under 
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the  testator's  will,  but  with  the  testator  himself,  who  was  a  per- 
son capable  of  giving  a  valid  receipt  for  the  purchase  money,  and 
conveying  the  premises,  the  purchase  money  was  not  authorized 
to  be  paid  into  court  by  the  2d  &  8d  Vict.  c.  107,  but  formed 
part  of  the  testator's  personal  estate,  and  was  payable  to  his  ex- 
ecutors. The  counsel  for  th^  city  rejoined  that  a  binding  con' 
tract  for  the  sale  ofiht  premises  vms  not  entered  into  hy  the  testator, 
and,  therefore,  the  case  was  one  of  .a  tenant  for  life  contracting 
for  the  sale  under  the  last  mentioned  act,  and,  that  being  so,  the 
purchase  money  might  be  paid  into  court  under  the  34lh  sec- 
tion. 

In  November,  1841,  the  common  council  took  possession  of 
the  house  and  waa^house,  and  afterwards  pulled  them  down. 

Further  opinions  were  then  taken,  and  some  correspondence 
took  place  between  the  comptroller  and  Wolston,  in  the  course 
of  which  the  latter  contended  that  a  valid  contract  for  the  sale  of 
the  premises  had  been  entered  rato  by  the  testator,  and  that  the 
purchase  money  ought  to  be  paid  either  to  his  executors,  or  to 
J.  S.  Hawkins  as  his  residuary  legatee,  or  into  court  under  the 
41st  sect  of  the  act,(a)  and,  on  the  1st  of  August,  1842,  the 
money  was  paid  in  aoccordingly. 

(a)  The  following  is  a  copy  of  one  of  the  opinions  given  by  the  counsel  fin-  the 

"  The  case  ofFarrar  v.  Lord  WinUrUmy  (5  Beav.  1,)  is  not,  in  my  opinion,  dedaiTe 
of  the  right  of  Mr.  John  S.  Hawkins  to  the  money  produced  by  the  sale.  That  case 
merely  decides  that,  if  a  testator,  having  devised  an  estate  by  way  of  settlement^ 
afterwards  enters  into  a  contract  for  the  sale  of  it,  the  residuary  legatee,  and  not  the 
devisees  of  the  estate,  will  be  entitled  to  the  purchase  money.  In  the  present  instance 
the  sale  was  compulsory,  and  it  remains  to  be  decided  whether  the  notice  given  by  the 
city,  although  binding  upon  them,  and,  therefore,  to  a  certain  extent  operating  as  a  con- 
tract, is  to  be  considered  as  having  the  same  effect  as  a  contract  entered  into  freely 
by  the  testator;  which,  as  being  Indicative  of  a  change  of  intention  on  his  part^  haa 
been  held  to  amount  to  a  revocation  of  his  will ;  in  other  words,  whether  the  dty 
can,  merely  by  giving  notice  of  their  intention  to  take  the  property  under  the  au- 
thority of  their  act,  deprive  the  devisees  of  the  property,  not  only  of  their  interest 
in  the  land,  but  also  of  the  value  of  it;  and,  contrary  to  the  express  intention  of  tiie 
testator,  give  that  value  to  a  third  person.  I  cannot  bring  myself  to  think  that  « 
court  of  equity  would  hold  that  the  will  of  a  testator  can  be  altered  by  the  act  of  a 
stranger.    The  case  is,  therefore,  brought  within  the  ilst  section  of  the  act;  and, 
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♦Shortly  afterwards,  J.  S.  Hawkins  died,  having,  by    [*576] 
liis  will  dated  the  2d  of  August,  1841,  bequeathed  his 
residuary  personal  estate  to  the  petitioners,  in  trust  for  his  daugh- 
ter, Emily  Louisa  Hawkins,  on  her  attaining  twenty-one  or  marry- 
ing ;  but,  if  she  should  die  before  she  had  acquired  a  vested 
interest,  then  in  trust  for  his  son,  Charles  S.  Hawkins ; 
but  if  he  should  die  in  his  *sister's  lifetime,  and  she    [*577] 
should  die  before  she  had  acquired  a  vested  interest,  then 
in  trust  for  the  testator's  wife,  the  petitioner,  Emily  Hawkins ; 
and  the  testator  appointed  her  and  Wolston  his  executiix  and 
executor. 

In  consequence  of  the  jurisdiction  of  the  Court  of  Exchequer, 
as  a  court  of  equity,  having  been  transferred  to  the  Court  of 
Chancery  by  5  Vict.  c.  5,  sect  1,  Mrs.  Hawkins  and  Wolston 
presented  a  petition  to  the  Lord  Chancellor,  which,  after  stating 
as  above,  prayed  that  the  Accountant-Qeneral  of  the  Court  of 
Chancery  might  be  ordered  to  pay  the  l,800i  to  the  petitioners, 
as  the  executors  of  J.  S.  Hawkins,  the  residuary  legatee  of  Henry 
Hawkins. 

Mr.  Lovat  for  the  petitioners,  referred  to  Farrar  v.  Lord  Win' 
ierton  ;  The  King  v.  The  Hungerjbrd  Market  (hmpany  ;  The  King 
V.  The  Oommissianersjbr  Improving  Market  street,  Manchester  ;  H, 
Sugden  on  the  Act  for  the  amendment  of  the  Law  respecting 
Wills,  page  62 ;  1  Jarman  on  Wills,  pages  45,  46,  and  49 ;  and 
1  Sugd.  Vend.  255  ;(a)  and  OaUiers  v.  Allen.{b) 

under  the  authority  of  the  cases  of  The  King  y.  The  Bungerfdrd  Market  Oompanyj 
(4  Bam.  A  Add.  327,)  and  The  King  v.  The  Commissionera  for  Improving  Market 
Street^  Mancheater^  (dted  in  a  note  to  the  former  case,)  which  render  the  notice  giyen 
by  the  city  binding  upon  them,  and,  therefore,  to  a  certain  extent,  operating  as  a 
contract,  I  would  advise  the  city  to  pay  the  sum  of  1,3002.,  the  value  put  upon  the 
premiseB  by  the  referees,  into  the  Bank  of  England,  in  the  manner  and  to  the  ac- 
count prescribed  by  the  41st  section  of  the  act,  and  thus  obtain  a  title  to  the  pre- 
mises  without  a  jury,  and  without  the  necessity  of  taking  any  conveyance  of  them." 

(a)  See  Midland  Counties  Railway  Company  v.  Osmn^  I  CoE  74. 

(h)  Not  reported.    Mr.  Lovat's  note  of  that  case  was,  in  substance,  as  follows: 

Galuebs  v.  Allen. 
ICaiy  Caswall,  by  her  will  dated  the  9th  of  June,  1839,  devised  her  messuage  in 
Bye  street,  Hereford,  to  her  grandson,  the  defendant  Samuel  Caswall,  forever;  and, 
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[*578]  *Mr.  Temple  for  Charles  S.  Hawkins,  said  tliat  the 
notice  given  by  the  common  council,  of  their  intention 
to  take  the  premises  in  Lad-lane,  did  not  amount  to  a  binding 
contract  within  the  Statute  of  Frauds ;  and,  therefore,  the  l,300t 
retained  the  character  of  real  estate. 

Mr.  Wood  appeared  for  the  Corporation  of  London,  and  Mr.  F. 
Bayley  for  Smedley,  one  of  the  trustees  of  Henry  Hawkins'  wilL 

Thb  Vice-Chancellob  : — Li  this  case  the  Conmion  Council 
of  the  City  of  London  gave  notice  to  the  testator,  in  his  lifetime, 
of  their  intention  to  take  and  use  his  house  and  warehouse  in 
Lad-lane,  for  the  purposes  of  the  act  for  widening  the  approaches 
to  Londoh  Bridge ;  and  the  matter  afterwards  proceeded  so  &r, 
that  the  purchase  money  was  paid  into  court.  Under  those  cir- 
cumstances, I  think  that  it  is  impossible  not  to  say  that  the  nature 
of  the  property  was  changed ;  that  is,  that  the  owner  of  the  house 
and  warehouse,  became  the  owner  of  the  money  which,  subse- 
quently to  the  giving  of  the  notice,  was  certified,  by  his  agent 
and  the  agent  of  the  common  councU,  to  be  the  value  of  the 
property. 

[*579]        *I  think  that  the  decision  of  Lord  Cottenhajn,  in  the 
case  of  Sampson  v.  The  University  of  Oambridge,{a)  is  ap- 
plicable to  .the  present  in  all  its  points. 

Although,  in  this  case,  there  was  no  binding  contract  within 
the  Statute  of  Frauds,  I  think  that  there  was  that  which  was 

after  giving  other  parts  of  her  real  estate  to  another  of  her  grandsons,  she  gave  the 
residue  of  her  real  and  personal  estate  to  Samuel  absolutely,  and  appointed  the  de- 
fendant AUen  her  executor.  After  the  date  of  her  will,  but  before  her  death,  the 
house  in  Bye  street,  Hereford,  was  taken  bj  commissioners  for  the  purposes  of  an 
act  of  Parliament,  and  350^,  which  was  the  pk)rtion  of  the  money,  paid  for  the  house, 
to  which  the  testatrix  was  entitled,  was  paid  into  court  under  the  act  At  the  hear- 
ing of  the  cause  for  iurther  directions,  on  the  1 9th  of  January,  18i3,  the  question 
was  whether  the  3502.  ought  to  bo  considered  as  real  estate,  or  as  part  of  the  per* 
sonal  assets  of  the  testatrix  applicable  to  the  payment  of  her  debts.  The  Vice-Chan- 
cellor  declared  that  the  3502.  was  part  of  the  personal  estate  of  the  testatrix. 

Mr.  Bacon  and  Mr.  ShMeare  were  counsel  in  the  cause.  Beg.  Lib.  A.  1842, 
fo.  553.     , 

(a)  Not  reported. 
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tantamount  to  it :  for  the  act  made  it  lawful  for  the  common 
council  to  take  and  use  any  tenements  and  hereditaments  which 
they  might  deem  it  necessary  or  expedient  to  take,  use  or  pull 
down  and  remove  jSdf  the  purposes  of  the  act,  at  the  expiration 
of  six  months  after  notice,  in  writing,  of  their  intention  to  take 
or  use  the  same,  given  to  the  owners  or  occupiers  thereof.  The 
effect  of  that  provision  was  to  give,  to  the  common  council,  a 
parliamentary  power  to  contract  for  the  tenements  required  for 
the  purposes  of  the  act ;  and,  under  the  same  provision,  they  had 
power  to  enter  upon  the  tenements  at  law :  a  much  stronger 
power  than  could  have  been  given  by  any  private  contract  be- 
tween them  and  the  owners  of  the  tenements.  Therefore,  my 
opinion  is  that  Henry  Hawkins,  at  the  time  of  his  death,  was  en- 
titled only  to  the  money  to  be  paid  for  the  house  and  warehouse 
in  Lad-lane. 

Having  regard  to  the  seventeenth  and  to  the  forty-first  sec- 
tions of  the  act,  and  to  the  deaths  which  took  place  before  the 
purchase  money  was  paid,  I  am  of  opinion  that  the  common 
council  were  right  in  paying  it  into  court,  under  the  latter  of 
those  sections. 

Declare  that  the  money  in  court  is  part  of  the  personal  estate 
of  the  testator,  Henry  Hawkins,  and  that  the  petitioners  are  en- 
titled to  it  as  the  executors  of  J.  S.  Hawkins,  his  residuary 
legatee. 


♦Rice  v.  Gordon.  [*580] 

Production  of  Documents. 

1843:  9th  and  16th  Norember. 

It  is  no  answer  to  a  motion  for  prodnction  of  documents  in  the  custody  of  a  defend- 
ant, that  they  tend  to  support  an  indictment  pending  against  the  defendant,  fin- 
peijuiy  committed  in  the  cause. 

Ik  this  case  an  indictment  was  pending  against  the  defendant, 
for  perjury  committed  in  the  cause ;  and,  on  Mr.  Coh  for  the 
Yoiu  Xin.  81 
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plaintiff,  moving  for  the  production  of  documents  whicli  the  de- 
fendant had  admitted,  in  his  answer,  to  be  in  his  custody, 

Mr.  Chandless  contended  that  he  was  not  bound  to  produce 
them,  because  they  tended  to  support  the  indictment ;  and  cited 
Paxton  V.  D<mgla88.{a) 

The  Vicb-Chancellor  said  that,  in  the  case  cited,  the  of- 
fence was  committed  prior  to  the  institution  of  the  suit;  but,  in 
the  present  case,  it  was  committed  in  the  very  cause  in  which 
the  motion  was  made ;  and  that,  if  he  were  to  refuse  the  motion, 
he  should  be  holding  out  an  inducement  to  a  defendant  to  com- 
mit perjury  in  an  early  stage  of  the  cause,  in  order  to  prevent 
the  court  from  administering  justice  in  the  suit 

Motion  granted 

(a)  16  Yes.  239. 


[♦581]  ^Abraham  v.  Hannay. 

Joint  Stock  Company. — Partnership. — Parties. 

1843:  llthNoyember. 

A.  gave  a  bond  to  the  public  officer  of  a  joint  stock  banking  company,  0^  wtash  he 
afterwards  became  a  shareholder,)  to  secure  advances  made  to  him  hj  the  com- 
pany. The  bank  afterwards  suspended  their  business,  and  brought  an  action  on  the 
bond  in  the  name  of  the  officer.  A.  then  filed  a  bill,  on  behalf  of  himself  alone, 
against  the  officer  and  the  directors  of  the  company,  praying  for  an  account  of  the 
dealings  and  transactions  of  the  company  down  to  the  time  when  their  businesB 
ceased,  that  his  share  of  the  capital  and  profits  might  be  ascertained  and  set  off 
against  the  money  due  on  the  bond,  and  that  the  surplus  might  be  pud  to  him : 
Held,  that  the  bill  prayed,  in  effect,  for  a  dissolution  of  the  company,  and,  there- 
fore, that  all  the  shareholders  ought  to  hare  been  made  parties  to  it. 

The  plaintiff  having  opened  an  account  with  a  joint  stock  bank- 
ing company,  and  being  desirous  of  obtaining  an  advance  of  money 
fix)m  them,  executed  a  bond  to  the  defendant  Hannay,  (who  was 
one  of  the  registered  public  officers  of  the  company,)  for  the  pur- 
pose of  securing  what  might  be  due  from  him  to  the  company : 
and  a  few  months  afterwards,  he  became  a  shareholder  in  the  con- 
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oem.  The  company  subsequently  suspended  their  banking  bu- 
siness, and  brought  an  action  on  the  bond,  in  Hannay's  name,  to 
recover  ^5t,  which  they  claimed  to  be  due  to  them  from  the 
plaintiff: 

The  bill  which  was  filed  against  Hannay  and  the  directors  of 
the  company,  alleged  that  the  plaintiff's  share  of  the  capital  and 
profits  of  the  business,  exceeded  in  amount  what  was  due  on 
the  bond,  and  prayed  that  an  account  might  be  taken  of  the 
dealings  and  transactions  of  the  company  down  to  the  time  when 
they  ceased  to  carry  on  business ;  that  the  plaintiff's  share  of  the 
capital  and  profits  might  be  ascertained  and  set  off 
against  what  was  due  on  the  bond,(a)  and  that  *the  sur-  [*582] 
plus  might  be  paid  to  him,  the  action  stayed,  and  the 
bond  be  delivered  up  to  be  cancelled. 

Two  of  the  defendants  demurred  for  want  of  parties. 

Mr.  Stuart  and  Mr.  Wood,  in  support  of  the  demurrer,  said 
that  all  the  shareholders  ought  to  have  been  made  parties  to  the 
suit ;  for  the  plaintiff  sought  by  his  bill,  (which  was  filed  not  on 
behalf  of  himself  and  the  other  shareholders,  but  on  behalf  of 
himself  alone,)  to  have  the  aflBsdrs  of  the  company  wound  up,  and 
the  bill  did  not  allege  that  the  members  of  the  company  were 
numerous. 

Mr.  Wakefield  and  Mr.  Lavat,  in  support  of  the  bill,  said  that 
it  was  filed  against  the  public  officer  as  representing  the  com- 
pany ;  and  that  the  circumstance  of  their  being  forced  to  manage 
their  affairs  by  means  of  directors,  showed  that  they  were  a  nu- 
merous body. 

Mr.  Stttart  in  reply,  said  that  Seddon  v.  Canndl^Q))  decided 
that  a  public  officer  did  not  represent  the  company  in  a  suit  like 
the  present,  where  the  plaintiff  was  a  shareholder  in  the  company. 

(a)  The  Ist  and  2d  Vict  c  96,  ■.  4,  enacts  that  a  member's  share  of  the  capital  or 
profits  of  a  Joint  stock  bank  shall  not  be  set  off  against  a  demand  of  the  company 
against  the  member. 

(&)  AnXit,  Vol  X,  p.  68. 
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The  Vioe-Chancellob  : — ^What  the  plaintiff  asks  by  his 
bill,  is,  in  effect,  a  dissolntion  of  the  company. — [Mr.  Wahefidd: 
We  charge  that  the  company  has  ceased.] — Although  the^raapany 
has  suspended  its  business,  it  is  still  a  company:  and  it  is  new 
to  me  that,  where  a  dissolution  is  asked,  it  can  be  had  in  the  ab* 
sence  of  any  of  the  members.  Therefore  the  demurrer  must  be 
allowed.(a) 

{h)  See  Walwarih  y.  ffoU,  4  MyL  k  Cr.  619. 


[*583]  *EmERY  V.  PiCKEBING. 

Impertinence, —  Vendor  and  Purchaser . — Specific  Perfarmarwe^ 

1843:  15th  Korember. 

Before  answer  to  a  bill  for  specific  performance,  the  plaintiff  obtained  asi  order  of 
reference  as  to  title.  The  defendant,  under  a  threat  of  attachment,  put  in  his 
answer,  in  which  he  alleged  that  one  of  the  conditions  of  sale  was  firamed  with  a 
fraudulent  intent:  Held,  that  that  allegation  was  not  impertinent 

This  was  a  suit  for  specific  performance. 

Before  answer,  the  plaintiff  obtained  an  order  of  reference  as 
to  title ;  and  then  compelled  the  defendant  to  put  in  his  answer 
by  threatening  him  with  an  attachment.  The  answer  contained 
the  following  passage :  "  Moreover,  this  defendant  contends  that 
the  fourth  condition  of  sale  was  framed  for  the  purpose  of  mis- 
leading and  entrapping  a  purchaser."  The  plaintiff  excepted  ta 
the  answer,  on  the  groimd  that  the  above  mentioned  passage 
was  impertinent. 

Mr,  Webster  J  in  support  of"  the  exception,  said  that,  after  the 
order  of  reference  had  been  obtained^  the  answer  ought  to  have 
been  confined  to  the  subject  of  title,  and  that  it  was  impertinent 

to  allege  fraud,     Gompertz  v. ^-^iC^)  Blyth  v.  jElmhirsi,(b) 

Paton  V.  Rogers^{c)  Balmanno  v,  Lumhy^{d)  Matthews  v.  Dana,{i) 

(a)  12  Ves.  17.  (d)  n>id.  324. 

\h)  1  Ves.  k  Beam.  L  (e)  3  Madd.  470. 

(c)  Ibid.  351. 
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Mr.  Bigg  appeared  for  the  defendant:  but 

The  Vicb-Chancellor,  without  hearing  him,  said : — ^The  op» 
der  of  reference  does  not  preclude  the  defendant  from  making 
any  d^anoe  to  the  bill  that  he  may  think  proper.  I^ 
as  the  plaintiff  contends,  that  order  had  ^the  effect  of  [*684] 
a  decree,  he  ought  not  to  have  called  for  an  answer ; 
but,  as  he  thought  fit  to  call  for  an  answer,  the  defendant  was  at 
liberty  to  make  any  defence  that  he  pleased.  It  does  not  appear 
on  the  face  of  the  order  of  reference,  that  the  defendant  did  not 
object  to  the  order  being  made,  or  that  he  said  that  there  was  no 
objection  to  a  specific  performance,  except  the  objection  as  to 
title^    The  exception,  therefore,  must  be  overruled. 


Lucas  v.  Dennison. 


J^atute  of  Limitaiwns  (8  <fe  4  Will  /F,  c.  27,  sect.  28.}— Mortgagor 
and  Mortgagee. — Acknowledgment  of  Titk. 

1843 :  15th  Noyember  and  6th  Beoember. 

A.  mortgaged  an  estate  to  B.  for  1,000  years.  B.  died,  having  bequeathed  the 
mortgage  to  his  widow.  She  also  died ;  and,  in  1822,  her  personal  representa- 
tives entered  into  and  continued  in  possession  of  the  estate  until  1838,  when  they 
sold  and  aasigned  the  mortgage  to  C,  who  entered  and  continued  in  possession 
until  1843,  when  A.'s  heir  filed  a  bill  to  redeem,  on  the  ground  that  the  deed  of 
assigainent  recited  the  mortgage  and  oonvojed  the  term  to  C,  subject,  expressly 
to  the  equity  of  redemption  of  A.  or  his  legal  representatives:  Held,  that  the 
deed  was  not  such  an  acknowledgment  of  the  mortgagor's  title  as  to  make  the 
estate  redeemabla 

In  June,  1771,  William  Hyslop,  being  seised  in  fee  of  a  piece 
of  land  at  Gosport,  mortgaged  it  to  John  Philoox,  his  executors, 
iidministrators  and  assigns,  lor  one  thousand  years,  to  secure  1507* 
and  interest,  and  afterwards  created  two  further  charges  thereon. 
Philcox  died  in  October,  1806,  and,  under  his  will,  his  wife, 
Sarah  Philcox,  became  entitled  to  the  mortgage  as  his  residuary 
legatee ;  and  she  and  T.  Mansfield  and  J.  Bridger  were  his  ex- 
ecutrix and  executors.    Sarah  Philcox  died  in  March)  1814, 
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having  bequeathed  all  her  personal  estate  to  T.  Mansfield  and 
Henry  Mansfield,  upon  certain  trusts,  and  appointed  them  her 
executors. 


William  Hyslop  died  in  October,  1817,  having  de- 
[*585]  vised  *all  his  real  estates  to  J.  B.  Harding  and  M.  Car- 
ter in  fee,  in  trust  for  the  plaintiff,  his  daughter,  then 
the  wife  of  J.  L.  Lucas,  deceased,  for  her  separate  use  for  life^ 
remainder  in  trust  for  such  persons,  &c.,  as  she  should,  by  deed 
or  win,  appoint,  remainder  in  trust  for  her  right  heirs ;  and  he 
appointed  Harding  and  Carter  his  executors. 

The  bm,  which  was  filed  on  the  16th  of  August,  1843,  stated 
that,  upon  William  Hyslop's  decease,  the  plaintiff  being  entitled 
to  the  equity  of  redemption  of  the  mortgaged  premises,  entered 
into  and  continued  in  possession  thereof  up  to  and  until  1822 :  that, 
ai  and  previous  to  that  year,  T.  and  H.  Mansfield,  as  the  executois 
of  Sarah  PhUcox,  applied  to  the  plaintiflF  to  pay  off  the  mortgage 
and  further  charges,  and,  upon  her  being  unable  so  to  do,  H. 
Mansfield,  the  then  surviving  executor  of  Sarah  Philcox,  shortly 
afterwards  took  possession  of  the  premises :  that,  in  September, 
1824,  William  Mansfield,  a  son  of  Henry  Mansfield,  entered  into 
the  occupation  of  the  premises  as  tenant^  and  continued  in  such 
occupation  until  the  29th  of  September,  1888 :  that,  on  the  Slst 
of  August  preceding,  Richard  Mansfield,  John  Carpenter  and 
Ann  Maria,  his  wife,  the  then  personal  representatives  of  Sarah 
Philcox,  sold  the  principal  and  interest  due  on  the  mortgage  and 
further  charges,  to  the  defendant  Denmson ;  and,  by  an  inden- 
ture dated  the  29th  of  November,  1888,  and  made  between  J.  L. 
Anderson,  of  the  first  part,  Richard  Mansfield,  and  Carpenter  and 
his  wife,  of  the  second  part,  and  Dennison,  of  the  third  part,  after 
reciting  the  mortgage  and  Airther  charges,  and  other  matters  to 
show  that  Anderson  had  become  the  personal  representative  of 
Philcox,  the  original  mortgagee,  and  Richard  Mansfield  and  Car- 
penter and  his  wife,  the  personal  representatives  of  his 
[*586]  widow ;  *and  that  270/.  remained  due  on  the  securities, 
and  that  the  equity  of  redemption  had  not  been  barred ; 
and  that  Dennison  had  purchased  the  securities  and  heredita^ 
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ments  thereinbefore  described,  for  100?. :  It  waa  witnessed  that 
the  parties  thereto  of  the  first  and  second  parts  assigned  the  mort- 
gaged premises  to  Dennison,  for  the  residue  of  the  term  created 
by  the  deed  of  June,  1771,  subject  to  such  right  and  equity  of 
redemption  as  the  same  premises  were  then  subject  to ;  and  the 
parties  of  the  second  part  assigned  to  him,  the  principal  and  in- 
terest then  due  and  thereafter  to  become  due  under  the  inden- 
tures of  mortgage  and  further  charge,  and  appointed  him  their 
attorney  to  recover  and  receive  the  same. 

'  The  bill  further  stated  that  the  plaintiff  was  the  heir  and  sole 
next  of  kin  of  Hyslop,  the  mortgagor :  that  Harding  and  Carter 
had  refused  either  to  prove  his  will  or  to  act  in  the  trusts  thereof; 
that  Dennison  entered  into  possession  of  the  mortgaged  premises, 
some  time  in  September,  1888,  and  had  ever  since  continued  in 
possession  thereof:  and  it  prayed  for  a  redemption  of  the  premi- 
ses in  the  usual  terms  where  the  mortgagee  has  been  in  posses- 
sion. 

Dennison  put  in  a  plea  to  the  whole  of  the  bill,  except  that 
part  of  it  which  related  to  the  sale  and  assignment  to  himself,  and 
his  having  entered  into  and  continued  in  possession  of  the  mort- 
gaged premises. 

The  plea  was  as  follows : — "  That,  by  an  act  of  Parliament 
made  and  passed  in  the  8d  and  4th  years  of  the  reign  of  his  late 
Majesty,  King  William  the  Fourth,  entitled  an  act  for  the  limi* 
tation  of  actions  and  suits  relating  to  real  property, 
*and  for  simplifying  the  remedies  for  trying  the  rights  [*587] 
thereto,  it  is  enacted  that,  when  a  mortgagee  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  any  land,  or 
the  receipt  of  any  rent  comprised  in  his  mortgage,  the  mortgagor 
or  any  person  claiming  through  him,  shall  not  bring  a  suit  to 
redeem  the  mortgage  but  within  twenty  years  next  after  the  time 
at  which  the  mortgagee  obtained  such  possession  or  receipt^  unless, 
in  the  meantime,  an  acknowledgment  of  the  title  of  the  mortgagor 
or  of  his  right  of  redemption,  shall  have  been  given  to  the  mort- 
gagor or  some  person  claiming  his  estate,  or  to  the  agent  of  such 
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mortgagor  or  person,  in  writing,  signed  by  the  mortgagee  or  tbe 
person  claiming  through  him.  And  this  defendant  doth  aver 
that,  previously  to  the  time  when  Henry  Mansfield,  in  the  said 
bill  mentioned  to  be,  as  he  in  fect-waa,  the  surviving  executor  of 
Sarah  Philcox  therein  mentioned,  the  residuary  legatee  under  the 
will  of  John  Philcox,  therein  also  mentioned,  entered  intopoesesr 
jsion  of  the  mortgaged  premises  in  the  saicl  bill  described,  which 
entry  took  place,  as  in  the  said  bill  mentioned,  in  the  year  1822, 
being  upwards  of  twenty  years  before  the  filing  of  the  said  bill, 
all  the  debts  and  pecuniary  legacies  of  the  said  John  Philcox  had 
been  fully  paid  and  satisfied ;  and  that,  at  the  time  of  th*e  afore- 
said entry,  the -principal  moneys  and  interest  secured  by  or  under 
the  several  indentures  of  mortgage  and  further  charge  in  the  said 
bill  respectively  mentioned,  formed  part  of  the  clear,  residuary 
personal  estate  of  the  said  John  Philcox,  and  the  entire  beneficial 
interest  under  the  sdiae  indentures  of  mortgage  and  fiirther  chaige, 
was,  consequently,  at  the  time  of  such  entry,  vested  in  the  said 
Henry  Mansfield  as  executor  of  the  said  Sarah  Philcox  as  afore- 
said, and  that  the  said  Henry  Mansfield,  accordingly, 
[*588]  entered  into  possession  of  the  said  mortgaged  ^premises 
as  executor  as  aforesaid,  with  the  privity  and  assent,  and 
under  the  authority  of  John  Bridger  in  the  said  bill  mentioned, 
who  was  the  then  only  surviving  executor  and  sole  legal  personal 
representative  of  the  said  John  Philcox :  and  this  defendant  doth 
aver  that,  since  the  said  entry  of  the  said  Henry  Mansfield,  no 
acknowledgment  of  the  title  of  the  said  plaintiff,  or  of  her  right 
of  redemption,  or  of  the  title  or  right  oiF  redemption  of  any  per- 
son claiming  the  estate  of  AVilliam  Hyslop,  the  mortgagor  in  the 
said  bill  named,  has  been  given  to  the  said  plaintiff  or  to  such 
other  person,  or  to  the  agent  of  the  said  plaintiff  or  other  person, 
in  writing,  signed  by  the  said  Henry  Mansfield,  or  by  this  de- 
fendant, or  by  any  other  person  claiming  through  the  said  John 
Philcox:  and  this  defendant  doth  plead  the  said  act  of  Parlia- 
ment and  the  matters  hereinbefore  averred,  to  so  much  of  the  said 
bill  as  is  hereinbefore  pleaded  to,  and  humbly  prays  the  judg- 
ment of  this  court  whether  he  ought  to  make  any  further  answer 
to  so  much  of  the  said  bill  as  is  hereinbefore  pleaded  to." 
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The  defendant  lihen  proceeded  to  answer  the  residue  of  the 
bill.  The  answer  contained  an  admission  that  the  deed  of  No- 
vember, 1888,  was  duly  made  and  executed,  of  such  date,  between 
such  parties,  and  to  such  purport  or  efiEect  as  in  the  bill  stated 

The  plea  now  came  on  to  be  argued. 

Mr.  Wilkock  and  Mr.  Thomas  Turner^  in  support  of  it,  said 
that  the  deed  of  assignment  was  not :  "an  acknowledgment  of 
the  title  of  the  mortgagor  or  of  his  right  of  redemption,  given  to 
the  mortgagor,  or  to  some  person  claiming  his  estate."  It  was 
prepared  for  and  was  the  property  of  the  purchaser,  and 
the  mortgagor  *was  not  a  party  to  it — [The  Vice-  [*589] 
Chancellob: — The  words  of  titie  act  are:  "to  the 
mortgagor  or  some  person  claiming  his  estate :"  was  not  the  pur- 
chaser a  person  claiming  his  estate  ?] — No :  the  purchaser  was 
claiming  the  estate  of  the  mortgagee :  and,  if  the  deed  in  this 
case  is  held  to  be  an  acknowledgment,  the  object  of  the  act  wiU 
be  defeated ;  for  any  dealing  by  a  mortgagee  with  the  mortgaged 
estate  wiU  prevent  the  operation  of  the  act. 

The  plea  alleges  possession  of  the  estate  to  have  been  obtained 
and  continued  for  more  than  twenty  years ;  and  it  negatives  the 
giving  of  any  such  acknowledgment  as  the  act  requires  to  take 
the  case  out  of  its  operation. 

Mr.  Bethell  and  Mr.  Briggs,  in  support  of  the  bill,  said  that  the 
plea  was  insufficient ;  for  it  did  not  aver  what  the  act  required, 
namely,  a  continuous  possession  or  receipt  of  the  profits  of  the 
mortgaged  estate,  by  the  mortgagee^  for  twenty  years. 

The  Vicb-Chakcellor,  having  taken  time  to  read  through 
the  record,  stated  the  substance  of  the  plea,  and  added  that  the 
only  acknowledgment  of  the  mortgagor's  title,  was  that  which 
was  contained  in  the  deed  of  assignment  to  the  defendant ;  and 
that  he  did  not  think  that  was  a  sufficient  acknowledgment  to 
make  the  mortgaged  estate  redeemable. 

Plea  allowed,  with  liberty  to  the  plaintiff  to  amend,  within 
three  weeks. 
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[*590]  Lkgh  V.  Legh. 

Practice. — Nsw  Orders. — Service  of  Copy  BilL 

1843:  16th  November. 

Held,  on  a  motion  for  leave  to  enter  a  memorandum  of  service  of  copy  bfllf  that  it 
18  not  neceflsary  for  plaintiff  to  swear  that  he  examined  the  copy  either  ynth  the 
office  copy  or  the  record.  An  affidavit  that  he  believes  it  to  be  a  trae  copy  is 
sufficient 

Mr.  Heberden  moved,  under  the  24tli  order  of  August,  1841, 
for  leave  to  enter  a  memorandum  of  service  of  a  copy  of  the  bilL 
He  read  an  affidavit  in  which  the  plaintiff  deposed  that,  on  the 
Slst  of  July,  1843,  he  personally  served  the  defendant  with  a 
copy  of  the  bill,  (excepting  the  interrogating  part,)  by  delivering 
to  and  leaving  with  the  defendant  a  true  copy  of  the  office  copy ; 
and  which  copy  the  plaintiff  believed  to  be  a  correct  copy  of  the 
bill.    He  referred  to  Penfold  v.  Boych.{a) 

The  Vice-Ohancellor  granted  the  motion,  saying  that,  if 
the  plaintiff  swore  that  the  copy  served  was  a  true  copy  of  the 
bill,  it  was  not  necessary  for  him  to  swear  that  he  had  examined 
it  either  with  the  office  copy  or  with  the  record. 

(a)  2  Hfure  16*7. 


[*591]  *Ex  Parte  Mills. 

Practice. — OomtnuUton  of  S  Jk  4t  Vict.  c.  55. — Draining  Settled 

Estates. 

1843:  mh  November. 

The  court  is  funCtuB  officio  when  it  has  oonfinned  the  master's  report  sanctioning  the 
draining  of  a  settled  estate,  under  3  and  4  Vict  a  55.  What  remains  to  be  done 
under  the  act  is  to  be  done  bj  the  master  and  not  by  the  court 

This  was  a  petition  presented,  under  the  8d  &  4th  Vict  c. 
55,(a)  after  the  master  had  reported  in  favor  of  the  improve- 
mentif  proposed  to  be  made  under  the  act. 

(a)  To  enable  the  owners  of  settled  estates  to  defray  the  expense  of  draining  the 
same  by  way  of  mortgage.    The  first  section  enable^  tenants  for  life,  fta,  to  apply, 
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The  VICl^-CHANCELLOR  confirmed  the  report ;  and  said  that 
everything  that  was  to  be  subsequently  done  under  the  act,  was 
to  be  done  by  the  master,  and  no  further  application  was  to  be 
made  to  the  court. 

*0n  Stanhope  v.  J^nhop^a)  being  cited,  his  Honor    [*592] 
said  that  there  were  special  circumstances  in  that  case, 
which  might  have  rendered  a  further  aipplication  to  the  courts 
necessary. 

Mr.  Freeling  supported  the  petition. 

hy  petitdon,  to  the  Court  of  Chancery  or  the  Court  of  Exchequer,  for  leave  to  im- 
prove their  estates,  bj  draining  the  same  in  a  permanent  manner.  The  second  sec- 
tion enacts  that,  if  the  master  shall  report  in  &vor  of  the  proposed  improvements, 
and  the  court  shall  confirm  his  report,  it  shall  be  lawfUl  for  the  tenant  for  life  to 
make  the  improvements.  The  fourth  section  enacts  that  when  the  improvements, 
or  any  part  thereof  shall  have  been  made,  it  shall  be  lawful  for  the  master,  by  a 
certificate  to  be  filed  in  the  court,  on  having  satisfaction  that  the  money  has  been 
properly  expended,  to  authorize  the  tenant  for  life,  &c.,  to  charge  all  or  any  part  of 
the  lands  drained,  or  any  other  lands  subject  to  the  like  uses  or  trusts,  with  the 
payment,  to  any  person  willing  to  advance  the  same,  of  the  amount  of  the  money 
expended,  with  interest  not  exceeding  five  per  cent ;  the  principal  to  be  paid  off  by 
not  less  than  twelve  nor  more  than  eighteen  yearly  instalments,  the  number  of  them 
to  be  determined  by  the  master  and  recommended  in  his  report,  and  to  be  dimin- 
ished or  increased  at  his  discretion,  according  to  the  greater  or  less  improvement 
shown  to  have  been  made  by  such  draining;  and  the  interest  to  be  kept  down  hj 
the  tenant  for  life. 
(a)  3  Bear.  641 


Beales  V.  Crisfobd. 
WiU.—C(m8trvjction. — ^^ Family''— '^  Cash  or  Moneys  so  (MledP 

1843:  17th  November. 

A  testatrix,  in  her  will,  used  the  following  expression :  "  Observing  that  F.  Beales 
and  his  family  are  my  residuary  legatees  for  all  but  cash  or  moneys  so  called." 
F.  Beales  had  nine  children  living  at  the  date  of  the  will  and  at  the  testatrix's 
death,  and  the  testatrix  died  possessed  of  a  promissory  note  payable  to  herself 
or  order,  some  long  annuities,  Columbian  bonds  and  money  in  her  house  and  at 
her  banker's:  Held,  that  \fj  " Francis  Beales  and  his  family,'*  the  testatrix  meant 
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fVanda  Beales  and  his  «hildreii,  and  that  they  took  the  note,  annnitiea  and  bonds 
aa  joint  tenants,  those  articles  being  neither  cso&l  nor  moneys  so  called.  [1] 

The  will  of  Sarah  Beales,  the  testatrix  in  the  cause,  waa  sin- 
gular, throughout,  both  in  form  and  language.  It  contained  the 
following  amongst  other  passages : 

"  Observing  that  Francis  Beales  and  his  family  are  my  resi- 
duary legatees  for  all  but  cash  or  moneys  so  called.  I  had  much 
love  for  Batson,  my  father's  third  son :  he  was  always  a  kind  of 
fag  to  me.  Those  persons  are  his  blood ;  honest,  industrious 
and,  what  I  have  ever  prized,  nobles  by  nature ;  what  I  give 
them  would  be  nothing  worth,  but  in  careful,  perhaps,  like  them, 
necessitous  hands.  They  are,  I  believe,  worthy  people,  and,  as 
such,  I  sincerely  pray  God  to  bless  the  sweat  of  their  brow." 

The  testatrix's  estate  consisted,  in  part,  of  cash  in  her  house 
and  at  her  banker's,  long  annuities,  Columbian  bonds,  and  a 
promissory  note  dated  prior  to  her  will  and  payable  to  herself 
or  order. 

[*598]  *The  decree  at  the  hearing  of  the  cause  having  di* 
reeled  the  master  to  inquire  and  state  whom  the  testa^ 
trix  meant  by,  "  Francis  Beales  and  his  family,"  the  master  re- 
ported that  the  testatrix,  at  the  time  of  making  her  will,  had  a 
relation  named  Francis  Beales,  (a  plaintiff  in  the  suit,)  who  was 
the  son  of  Henry  Batson  Beales,  a  half-brother  of  the  testatrix ; 
and  that  Francis  Beales  had  nine  children,  all  of  whom  were 
living  at  the  date  of  the  will  and  at  the  death  of  the  testatrix. 

At  the  hearing  of  the  original  cause  for  ftirther  directions,  and 
of  the  supplemental  cause,  by  which  the  children  of  F.  Bealea 
were  brought  before  the  court, 

Mr.  Stuart  and  Mr.  Forster  for  Francis  Beales,  contended,  firsts 
that,  under  the  residuary  gift,  their  client  was  absolutely  and 
solely  entitled,  to  the  exclusion  of  his  children ;  and,  secondly, 

[1]  See  1  Sim.  (N.  &)  246,  Parkinson's  Trust  The  Vice-Chanoellor  says  that  the 
wiU,  in  this  case,  is  so  strangely  worded,  that  it  is  hardly  an  authority  for  anything^ 
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lihat  the  Columbian  bonds,  long  annnities  and  promissory  note 
were  included  in  that  gift.  They  cited  Bobinson  v.  Wadddow,{a) 
tfid  Bobinson  v.  TicheU^^b)  in  support  of  the  first  proposition ; 
and  Read  v.  Stewart,{c)  Dawson  v.  Gadcoiny{d)  and  Fleming  v. 
Brook^{e)  in  support  of  the  second. 

Mr.  Wood  for  the  children  of  Francis  Beales,  cited  ifacleroih 
V.  Baam^ig)  Barnes  v.  Pa(ch,(h)  Be  WiUe  v.  Be  Wiiie^i)  and 
Stuart  V.  Lord  Buie.{k) 

Mr.  BeaJes  and  Mr.  Moore  appeared  for  other  parties. 

*The  Vice-Chancellor,  after  remarking  that  it  was  [*594] 
evident,  from  some  of  the  passages  in  the  will,  that  the 
testatrix  thought  that  she  might  have  used  language  that  was 
not  very  intelligible,  said  that,  when  the  testatrix  observed  that 
Francis  Beales  and  his  femily  were  her  residuary  legatees,  she, 
evidently  spoke  of  more  persons  than  Francis  Beales :  that  it 
was  plain,  from  the  next  passage,  that  she  was  speajpng  of  per- 
sons who  were  living  at  the  date  of  her  will ;  and,  as  the  master 
had  found  that  Francis  Beales  had  nine  children  who  were  living 
at  that  time,  there  was  quite  sufficient  to  authorize  the  court  to 
hold  that  by,  "Francis  Beales  and  his.  femily,"  the  testatrix 
meant  Francis  Beales  and  his  children  who  were  living  at  the 
time  when  she  made  her  will. 

With  respect  to  the  other  point  in  the  cause,  his  Honor  said 
that  the  case  was  unlike  the  cases  that  had  been  cited ;  for  the 
question  was  not  what  was  the  meaning  of  the  term  "  money ;"  but 
what  was  meant  by  the  expression :  "  cash  or  moneys  so  called ;" 
and  that  he  did  not  think  that  either  the  promissory  note,  the 
long  annuities  or  the  Columbian  bonds,  could  be  said,  with  pro- 
priety, to  be  either  cash  or  moneys  so  called ;  and,  therefore,  they 
were  not  excepted  out  of  the  residuary  gift. 

(a)  AnU,  Vol  YIH,  p.  134.  ig)  b  Yes.  169. 

(b)  8  Yes.  142.  {h)  8  Yes.  604. 

(e)  4  Buss.  69.  (t)  Ante,  YoL  XI,  p.  41. 

Id)  2  Keen,  14.  (k)  11  Yes.  667. 

(«)  1  Scho.  k  Let  318. 


694  CASES  IK  CHANCERY. 

1843. — ^Hanriaon  y.  Andrews. 

"Declare  that  Francis  Beales  and  his  children  living,  at  the 
death  of  the  testatrix,  are  her  residuary  legatees,  and  that^  as 
such,  they  are  entitled  to  the  promissory  note,  the  long  annnitieSy 
and  the  Columbian  bonds,  as  joint  tenanis.^^ 


[*595]  *Harrison  v.  ANDREwa 

Legacy. — Dischxirge, 

1843:  20th  November. 

A.  agreed  that  a  legacy  given  to  his  wife  should  be  set  off  against  a  som  of  tlie  i 
amount,  which  he  owed  to  the  testator  on  his  promisaorj  note ;  and  he  and  bis 
wife  signed  a  receipt  for  the  legacy ;  but  it  did  not  appear  that  the  executors  had 
delivered  up  the  note  to  him.  A.  afterwards  died,  leaving  his  wife  surviving: 
Held,  that  she  was  entitled  to  be  paid  the  legacy,  no  rdeaae  having  been  g^ven 
for  it  by  her  husband. 

In  this  case  it  appeared  that  the  testator  in  the  cause,  had 
given  a  legacy  of  lOOt  to  the  wife  of  one  Waters,  and  that 
Waters  had  agreed,  with  the  executors,  that  the  legacy  should 
be  set  off  against  the  sum  of  100?.  which  was  due  to  the  testa- 
tor's estate  on  his  promissory  note ;  and  he  and  his  wife  signed 
a  receipt  for  the  legacy ;  but  it  did  not  appear  that  the  executoiB 
had  delivered  up  the  note  to  him. 

Walers  afterwards  died,  leaving  his  wife  surviving. 

The  Vice-Chancellor  held  that  Mrs.  Waters  was  entitled 
to  have  the  legacy  paid  to  her,  as  nothing  but  a  release  by  her 
husband,  or  payment  of  it  to  him,  could  be  a  discharge  of  it  as 
against  his  surviving  wife. 

The  counsel  in  the  cause  were  Mr.  Stuart^  Mr.  Cooper^  Mr. 
Koe^  Mr.  Stinton,  Mr.  Oooke,  Mr.  BogerSy  Mr.  Olasse^  Mr.  Freeimg 
and  Mr.  SoiUhgaie. 
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♦Hartley  v.  Gilbert.  [*596] 

Oommisston  of  Lunacy.— 'I^rdctice. — Staying  Proceedings  in  a  Smt, 

1843:  20th  November. 

After  decree,  a  oommiaslon  of  lunacy  iasaed  against  the  plamtifll  who^  bemg  a  nuu> 
ried  woman,  was  suing  by  her  next  friend.  The  court,  on  the  application  of  her 
husband,  a  defendant,  stayed  the  proceedings  in  the  suit  until  the  result  of  the 
prooeedmgs  under  the  oommissioa  was  known. 

Motion  by  the  defendant  Hartley,  after  decree,  tliat  all  pro- 
ceedings in  the  suit  might  be  stayed  until  after  the  opening  of  a 
oommission  of  lunacy  issued  against  his  wife,  (who  was  the  plain- 
tiff in  the  cause,  suing  by  her  next  fiiend,)  and  until  the  result 
of  the  inquiries  directed  by  the  commission,  was  known. 

Mr.  BeihM  and  Mr.  Walfard  supported  the  motion. 

Mr.  Wakefield  opposed  it,  for  the  next  ftiend,  and 

Mr.  Stuart  appeared  for  one  of  the  defendants. 

The  Vice-Chancellor  : — ^The  only  question  is  whether  I 
shall  all6w  a  sort  of  fraud  (using  that  word  in  the  sense  in  which 
it  is  used  in  this  court)  to  be  practiced  on  the  jurisdiction  in 
limacy. 

Prima  facie  there  is  good  ground  for  supposing  that  the  suit, 
instead  of  being  conducted  by  the  next  friend,  will  be  conducted 
under  the  jurisdiction  in  lunacy.  Therefore,  nothing  ought  to 
be  done  in  the  master's  office,  until  the  court  has  been  informed 
what  has  been  the  result  of  the  proceedings  under  the  commis- 
sion of  lunacy. 

Order  made. 
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[*597]  *WlLLIAMS  V.  OWBN. 

Surety. — Mortgagee  and  Surely, — Tacking. 

1843:  2  Ist  November. 

A.  made  a  mortgage  to  B.,  and,  by  the  same  deed,  A.  and  C,  bis  soretie^  core- 
nanted  for  payment  of  the  mortgage  money.  B.  reoovered  liie  amoont  from  C^ 
previoasly  to  which  he  lent  a  Airther  sum  to  A.,  and  took  a  fiirther  diaige  tor  it 
on  the  mortgaged  property:  Held,  that  G.  oonld  not  compel  B.  to  aarign  the 
mortgage  to  him  unless  he  paid  off  the  Airther  earn. 

EoBEKT  Egberts  mGrtgaged  leasehold  property  to  David 
Evans,  to  secure  800Z.  and  interest,  and,  by  the  same  deed,  joined 
with  three  persons,  his  sureties,  in  covenanting  to  pay  the  prin- 
cipal and  interest  to  Evans.  Evans  took  a  ftirther  charge  on 
the  property,  for  securing  lOOZ.  and  interest,  and  afterwards 
recovered  the  money  due  on  the  mortgage  from  the  suretiea 

The  suit  was  instituted  by  the  sureties ;  and  the  question  was, 
whether  they  were  bound  to  pay  off  the  lOOZ.  and  interest,  in 
order  to  entitle  themselves  to  have  the  mortgage  assigned  to 
them. 

Mr.  Purvis  and  Mr.  Heathfield  for  the  plaintiffi,  said  that,  if  a 
surety  paid  the  debt  of  his  principal,  he  was  entitled  to  the  bene- 
fit of  the  securities  held  by  the  creditor,  and  that  the  creditor 
had  no  power  to  prejudice  the  rights  of  the  surety,  by  engaging 
in  another  transaction  with  the  principal,  to  which  the  surety 
was  not  privy ;  and,  therefore,  Evans  was  not  entitled  to  tack 
his  further  charge  to  his  mortgage.     Copia  v.  Middleton.{a) 

Mr.  Stuart  and  Mr.  PiggoU  for  Evans,  said  that  the  right  which 
the  sureties  had,  was  to  stand  in  precisely  the  same  situation  as 
the  debtor  was  in  at  the  time  when  the  debt  was  paid  off;  and 
as,  at  that  time,  the  creditor  had  a  right,  as  against  his  debtor,  to 
tack  his  further  charge  to  his  mortgage,  he  had  the  same 
[*598]    right  as  ^against  the  sureties ;  and,  therefore,  they  must 

(a)  Turn.  &  Ruas.  224. 
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pay  off  the  further  charge,  before  they  could  call  upon  the  credi 
tor  to  assign  the  mortgage  to  them.    Hodgson  y.  Shaw.{a) 

Mr.  Bagshawe  appeared  for  Robert  Roberts. 

The  Vice-chancellor: — ^The  equity  of  redemption  was  re- 
se^ed  to  the  mortgagor  and  not  to  the  sureties.  Their  surety- 
ship was  created  by  the  covenant  at  the  end  of  the  deed,  and 
there  was  no  stipulatign  in  it  that  prevented  the  mortgagee  &om; 
making  the  fttrther  advance.  Therefore  there  was  nothing  to 
prevent  the  mortgagee  fix)m  lending  a  further  sum  of  money  to 
the  mortgagor.  And,  that  being  so,  the  right  of  the  sureties  to 
stand  in  the  place  of  the  mortgagee,  was  subject  to  the  right  of 
the  mortgagee  to  make  a  further  loan  to  the  mortgagor,  and  to 
take  a  farther  charge  on  the  property,  for  securing  it  Under 
these  circxmistances  my  opinion  is  that  the  sureties  must  pay  off 
the  1007.  and  interest,  as  well  as  the  8002.  and  interest,  in  order 
to  entitle  themselves  to  have  the  mortgage  assigned  to  them. 

(•)  3  llyL  4b  Keen,  183. 


♦Lord  Hathbrton  v.  Bradburne.  [*599] 

Lease  of  Mines, — Heir  and  Executor. — Bent. — Deed. — Construction, 

1843:  2lBt  Noyember. 

A.,  being  seifled  in  fee  of  ]«ndfl^  nnder  which  were  coal,  iron,  Ac.,  and  the  aor&ce  of 
which  was  in  ^e  ooenpatSon  of  « tenant,  execoted  a  deed  by  which  he  9old  and 
disposed  o/and  granied  and  conveyed  the  mines  under  the  land  to  R,  for  99  yeanr 
subject  to  the  payment  to  A.,  his  exeeutors^  administrators  and  assigns,  of  7,998/., 
by  twelve  yearly  instalments,  which  were  secured  by  powers  of  distress  and  entry 
reserved  to  him,  his  executors,  administrators  and  assigns;  and  the  latter  power 
pronded  that,  upon  an  entry  being  made,  the  grant  and  conveyance  and  the  term 
thereby  granted,  and  eyeiything  contained  in  the  deed,  on  the  part  of  A.,  his 
heirs,  executors  or  admmistrators,  should  cease,  and  that  A.,  his  heirs,  executors, 
Ac,  should  not  be  accountable  to  B.  for  any  of  the  instalments  or  sums  of  money 
which  B.  should  hare  then  paid  in  port  of  ihe  purchase  money  for  (he  minerals. 
The  subsequent  part  of  the  deed  contained  a  oovanant  enabling  B.,  at  the  end  of 
die  tenant's  term,  to  enter  upon  the  sur&oe  lands  and  to  hold  them  fbr  99 
Vol.  mil  82 
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yeors,  under  the  yearly  rent  of  11021,  which,  as  well  as  the  power  of  distress  by 
which  it  was  secured,  was  reserved  to  A.^  his  heirs  and  assigns :  Held,  that  the 
hifitalments  payable  lor  the  mines  were  not  rent,  and,  therefore,  not  incident  to 
the  reyersion,  but  personal  debts  due  from  B.  to  A. 

Robert  Hill  and  Richard  Rothwell  being  seised  in  fee,  as 
tenants  in  common  in  equal  shares,  of  a  messuage  or  tenement, 
ferm,  lands  and  hereditaments  in  the  parish  of  Sedgley,  in  Staf- 
fordshire, and  of  all  the  mines  of  coal,  ironstone,  stone,  day, 
and  other  mines  and  minerals  in  and  under  the  same,  executed 
a  deed  dated  24:th  July,  1807,  whereby,  in  pursuance  of  the 
agreement  therein  mentioned,  and  in  consideration  of  22.  paid 
to  each  of  them  by  Samuel  Fereday  and  John  Wilkinson,  and  in 
consideration  of  the  further  smn  of  7,998Z.  to  be  paid  by  Fere- 
day and  Wilkinson,  their  executors,  administrators  or  assigns,  to 
Hill,  his  executors,  administrators  and  assigns,  by  the  instal- 
ments and  in  manner  thereinafter  expressed,  and  also  in  consi- 
deration of  the  like  further  sum  of  7,998i.  to  be  paid  by  Fere- 
day and  Wilkinson,  their  executors,  administrators  or  assigns,  to 
Rothwell,  his  executors,  administrators  and  assigns,  by  the  in- 
stalments and  in  manner  thereinafter  expressed,  HUl 
[*600]  and  Rothwell  sold  *and  disposed  o^  and  granted  (md 
conveyed  to  Fereday  and  Wilkinson,  their  executors,  ad- 
ministrators and  assigns,  all  the  mines,  veins  and  seams  of  coal, 
iron,  ironstone,  stone  and  clay  in,  under  or  upon  all  and  every 
or  any  of  the  house,  buildings,  lands,  closes,  grounds,  or  heredi- 
taments thereinafter  particularly  described,  and  containing,  by 
estimation,  the  several  quantities  thereinafter  mentioned,  that  is 
to  say  the  house  and  homestead,  one  acre,  one  rood  and  two 
perches,  Crofts  Leasow,  two  acres,  one  rood  and  fifteen  perches, 
&c.,  &c.,  all  which  house,  buildings,  lands  and  premises  were 
then  in  the  occupation  of  Benjamin  Brazier,  and  contained,  in 
the  whole,  fifty-seven  acres:  to  hold  the  same  mines,  veins  and 
seams  of  coal,  iron,  ironstone,  stone  and  clay,  imto  Fereday  and 
Wilkinson,  their  executors,  administrators  and  assigns,  from  the 
date  of  the  deed,  for  99  years,  imder  and  subject  to  the  payment  of 
the  said  7,998Z.,  to  Hill,  his  executors,  administrators  and  assigns, 
on  the  days  and  times,  by  the  several  instalments  and  in  manner 
thereinafter  mentioned,  that  is  to  say,  on  the  29th  of  September, 
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1808,  and  on  every  following  29tli  of  September,  (except  as  after 
mentioned,)  until  the  whole  of  the  said  7,998Z.  should  be  fully 
paid,  the  sum  of  666?.  lO^.,  and  the  further  sum  of  280t  for 
every  acre  exceeding  four  acres  and  three  quartans,  (and  so  pro- 
portionably  for  any  greater  or  less  quantity  than  an  acre,)  from 
or  under  which  any  of  the  said  minerals  thereby  sold  and  con- 
veyed^ should  be  gotten  in  any  one  year :  except  that,  on  the  last 
of  the  days  appointed  for  the  said  payments,  such  sum  only 
should  be  paid  as  should  then  remain  due  of  the  said  7,998Z.  to 
Hill :  and  subject  to  the  like  payments  to  Eothwell,  his  execu- 
tors, administrators  and  assigns.  The  deed  then  contained  the 
following  provisoes : 

*"  Provided  in  case  defeult  shall  be  made  in  payment  of  [*601] 
any  of  the  said  instalments  of  the  said  respective  sums  of 
7,998?.  at  the  several  days  and  times  and  in  manner  hereinbefore 
mentioned,  for  the  space  of  thirty  days  next  after  any  of  the  said 
days  on  which  the  same  shall  respectively  become  due  or  ought 
to  be  paid  as  aforesaid,  that,  then  and  in  such  case  and  so  often 
as  the  same  shall  from  time  to  time  happen,  although  no  actual 
demand  shall  have  been  made,  it  shall  and  may  be  lawful  to  and 
for  the  said  Eobert  Hill  and  Richard  Eothwell,  their  respective 
executors,  administrators  or  assigns  for  the  time  being,  or  their 
agent  or  agents,  from  time  to  time  to  enter  into  and  upon  the 
said  lands  hereinbefore  mentioned  or  any  part  therec^  or  into  or 
upon  the  said  mines  in  or  on  the.  said  lands  or  any  of  them,  and 
to  distrain  for  the  said  instalments  and  all  arrears  thereof,  and  all 
the  gins,  tackling,  ropes,  cords,  winds,  engines,  effects  and  other 
property  there  being,  coal,  iron,  ironstone,  stone  and  clay  then 
gotten  and  there  being,  to  take,  seize,  sell  and  dispose  of  in  such 
manner  as  distresses  for  rent  in  arrear  can  or  may  be,  by  law, 
taken,  seized,  sold  and  disposed  of,  until  the  said  instalments  or 
payments,  and  all  arrears  thereoi^  together  with  ftdl  and  lawful 
interest  for  the  same  from  the  day  or  days  on  which  the  same 
accrued  due  or  ought  to  be  paid,  and  all  costs,  charges  and  ex- 
penses attending  such  entry,  distress  and  sale  from  time  to  time, 
shall  be  fully  satisfied  and  paid :  Provided  likewise  that,  in  case 
any  of  the  said  instalments  and  all  arrears  thereof  shall  not  be 
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fully  paid  or  satisfied  within  sixty  days  next  after  the  same  shall 
accrue  due  or  become  payable  as  aforesaid,  although  no  actual 
demand  shall  have  been  made,  then  and  in  such  case  it  shall  and 
may  be  lawful  to  and  for  the  said  Robert  Hill  and 
[*602]  Richard  Rothwell,  their  *respective  executors,  admin- 
istrators or  assigns  for  the  time  being,  or  for  any  per- 
son or  persons  on  their  behalf  or  by  their  order  or  direction^  to 
enter  into  and  upon  the  said  mines  of  c6al,  iron,  ironstone,  stone 
and  clay  hereby  granted,  or  any  of  them  or  any  part  thereof  in 
the  name  of  the  whole,  and  to  seize  and  take  the  engines,  build- 
ings, implements  and  utensils  used  in  working  the  said  mines, 
and  the  same  to  have,  hold  and  enjoy,  and  the  coal,  iron,  iron- 
stone, stone  and  clay  in  the  said  mines  or  on  the  said  premises 
then  being,  to  get,  take,  carry  away,  sell  and  dispose  o^  and 
fully  to  work  the  said  mines  in  such  and  the  like  manner,  in  all 
respects,  as  if  this  indenture  had  never  been  made  or  executed, 
and  the  profits  arising  and  to  arise  thereby,  and  every  part  there- 
of, to  receive  and  take  to  and  for  the  sole  use  and  benefit  of  the 
said  Robert  Hill  and  Richard  Rothwell,  their  respective  execu- 
tors, administrators  and  assigns  for  the  time  being,  without  giv- 
ing or  rendering  any  account  thereof,  or  being  compellable  to 
permit  the  book  or  books  of  account  of  thci  reckoning  bailiff  or 
bailifFs  to  be  examined,  or  inspected  by  the  said  Samuel  Fereday 
and  John  Wilkinson,  their  executors,  administrators  or  assigns ; 
and,  from  and  after  such  last  mentioned  entry  shall  be  made, 
the  grant  and  conveyance  heijeby  made,  and  the  term  fiereby 
granted,  and  every  clause,  matter  and  thing  herein  contained  on 
the  part  and  behalf  of  the  said  Robert  Hill  and  Richard  Roth- 
well, their  respective  heirs,  executors  or  administrators,  shall 
cease  and  determine  and  become  utterly  void  and  of  none  effect: 
And  also  that,  from  and  after  such  last  mentioned  entry  shall 
be  made,  the  said  Robert  Hill  and  Richard  Rothwell,  their  re- 
spective heirs,  exexjutors,  administrators  and  assigns,  shall  not, 
on  any  account  or  under  any  pretence  whatsoever,  be  accountable 
for,  or  be  compellable  to  refund  or  repay,  to  the  said 
[*608]  Samuel  *Fereday  and  John  Wilkinson,  their  executors, 
administrators  or  assigns,  any  of  the  instalments  or  sums  of 
money  which  shall  then  have  been  paid,  by  him  or  them,  in  part  of 
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ca^  U>WBida  the  purchase  money  far  the  said  minerals  or  mines  here- 
by assigned  or  intended  to  be  sold,  granted  and  conveyedJ^ 

And,  in  consideration  of  the  premises,  Hill  and  Rothwell  foi 
themselves,  and  their  respective  heirs,  executors  and  administra 
tors,  covenanted  and  agreed  with  Fereday  and  Wilkinson,  theii 
executors,  administrators  and  assigns,  that  it  should  be  lawful  foi 
Fereday  and  Wilkinson,  their  executors,  administrators  and  as 
signs,  upon  the  25th  of  March,  1808,  (when  the  term  of  the  then 
tenant  in  the  buildings  and  lands  thereinbefore  described,  might, 
on  notice  given  him  be  determined,)  to  enter  into  and  upon  the 
same  buildings  and  lands  as  tenant  or  tenants  of  the  same  buUd- 
iQgs  and  of  the  surface  of  the  same  lands,  and  take  the  rents, 
issues  and  profits  thereof  for  the  term  of  99  years  from  thence- 
forth, under  the  rent  thereinafter  mentioned,  without  the  let, 
suit,  trouble  or  interruption  of  Hill  and  Eothwell,  their  or  either 
of  their  heirs  or  assigns,  or  any  person  or  persons  claimiug  or  to 
claim  by,  from,  through  or  under  them  or  any  of  them. 

And,  for  the  considerations  aforesaid,  Fereday  and  Wilkinson, 
for  themselves,  their  and  each  of  their  heirs,  executors,  adminis- 
trators and  assigns,  covenanted  with  Hill  and  Eothwell,  their 
heirs,  executors  and  administrators,  that  Fereday  and  Wilkinson, 
their  executors,  administrators  and  assigns,  would  make  and  pay 
unto  the  tenant  then  occupying  the  same  buildings  and  lands, 
full  recompense  and  satisfaction  for  all  damages  and  trespasses 
which  should  or  might  be  done  or  committed,  on  the 
said  premises,  at  any  time  or  times  before  *that  day  or  [*604] 
afterwards  during  the  time  he  continued  tenant  thereof,  in 
searching  or  digging  for,  or  getting  or  working  the  said  minerals 
and  mines  thereby  expressed  or  intended  to  be  sold  and  conveyed, 
or  in  exercising  any  of  the  powers  or  authorities  thereby  given, 
or  otherwise  relating  thereto,  in  case  they  should  agree  with  the 
tenant  for  leave  to  search,  dig  for,  get  and  work  the  said  mine- 
rals and  mines  before  the  said  day,  and  would  save  harmless  and 
keep  indemnified  HiU  and  Eothwell,  their  heirs,  executors,  ad- 
ministrators and  assigns,  fi*om  all  claims  and  demands  whatso- 
ever, for  or  in  respect  of  such  entry,  damages  or  trespasses. 
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And  also  that  Fereday  and  Wilkmson,  their  executors,  ad- 
ministrators or  assigns,  would,  fix)m  and  after  the  25th  day  of 
March,  1808,  during  the  aforesaid  term  of  ninety-nine  years  from 
thenceforth,  and  for  so  long  time  as  they  should  continue  tenant 
or  tenants  of  the  said  buildings  and  lands,  and  until  the  aald 
lands  should  be  levelled  and  restored  in  manner  thereinafter 
mentioned  and  the  possession  thereof  relinquished  to  Hill  and 
Eothwell,  their  respectives  heirs  or  assigns,  yearly  and  every 
year,  pay  or  cause  to  be  jpaid  to  Hill  and  RothweU,  their  heirs  or 
assigns,  the  clear  annual  sum  of  llOZ.,  in  equal  moieties,  (being 
the  amount  of  the  then  present  surface  rent  for  the  said  lands  and 
premises,)  by  equal  half-yearly  payments,  the  first  payment 
thereof  to  be  made  on  the  29th  day  of  September,  1808 ;  and 
further  that  Fereday  and  Wilkinson,  their  executors,  administra- 
tors or  assigns,  would  keep  and  leave  the  house  and  buildings  on 
the  said  premises  in  good  repair ;  and,  at  the  end  or  sooner  de- 
termination of  the  demise,  would  deliver  up  peaceable  possession 
of  the  said  house,  buildings  and  premises,  to  Hill  and  Bothwell, 
their  heirs  and  assigns. 

[*605]  *And  it  was  provided  that,  in  case  defiiult  should  be 
made  in  payment  of  the  said  yearly  sum  of  llOZ.  in  the 
proportions  and  in  manner  aforesaid,  to  Hill  and  Eothwell,  their 
respective  heirs  and  assigns,  for  thirty  days  next  sSter  any  of  the 
days  on  which  the  said  half-yearly  payments  should  become  due, 
then,  although  no  actual  demand  should  have  been  made,  it 
should  be  lawful  for  Hill  and  Eothwell,  and  their  respective 
heirs  or  assigns,  from  time  to  time  to  enter  into  and  upon  the 
said  messuage  and  lands  or  any  part  thereof,  or  into  or  upon  the 
mines  in  or  on  the  same  lands,  and  to  distrain  for  the  said  half- 
yearly  payments  and  all  arrears  thereof,  and  all  the  gins,  tack- 
ling, ropes,  cords,  winds,  engines,  effects  and  other  property- 
there  being,  and  the  coal,  iron,  ironstone,  stone  and  clay  then 
gotten  and  there  being,  to  take,  seize,  sell  and  dispose  o^  in  such 
manner  as  distresses  for  rent  in  arrear  might  be,  by  law,  taken, 
seized,  sold  and  disposed  of,  until  the  said  half-yearly  payments 
and  aU  arrears  thereof  and  all  costs,  charges  and  expenses  at- 
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tending  sucli  entry  and  distress  and  sale,  should  be  ftilly  satisfied 
and  paid. 

*  Robert  Hill  made  bis  will,  dated  the  14tb  of  January,  1808, 
which  was  in  part  as  follows :  "  I  give  and  devise  unto  William 
Mott,  his  heirs  and  assigns,  all  that  my  undivided  part  and  share 
of  and  in  all  that  messuage  or  tenement,  lands,  hereditaments 
and  appurtenances  thereto  belonging,  situate  in  the  parish  of 
Sedgley,  in  the  county  of  Stafford,  now  in  the  occupation  of  Ben- 
jamin Brazier,  and  which  messuage,  lands,  and  the  mines  under 
the  same,  are  leased  to  Messrs.  Fereday  and  Wilkinson  for  the 
term  of  ninety-nine  years :  also  I  give  and  bequeath  unto  the 
said  William  Mott,  three  of  the  instalments  to  be  paid 
and  payable  *by  the  said  Messrs.  Fereday  and  Wilkin-  [*606] 
son,  or  the  amount  thereof  in  case  they  or  any  of  them  shall 
be  paid  in  my  lifetime :  I  also  give  to  my  friend,  Charles  Allport, 
the  sum  of  lOOZ. :  I  also  give  to  the  Rev.  Thomas  Bradbume, 
the  sum  of  400?. :  also  I  give  and  bequeath,  out  of  the  remainder 
of  the  instalments  for  the  said  mines  when  paid,  the  sum  of  500Z. 
towards  building  and  consecrating  a  chapel  at  Wall  aforesaid : 
and  aU  the  rest,  residue  and  remainder  of  the  instalments  for  the 
said  mines,  to  be  paid  by  the  said  Messrs.  Fereday  and  Wilkinson, 
and  of  my  personal  estate  whatsoever,  I  give  and  bequeath  to 
the  said  William  Mott  and  Samuel  Bradburne,  to  be  equally 
divided  between  them :  and  lastly,  I  nominate  and  appoint  the 
said  William  Mott  and  Samuel  Bradburne  joint  executors  of  this 
my  last  will  and  testament" 

The  testator  died  on  the  19th  of  August,  1812,  having  re- 
ceived the  four  first  instalments  of  666Z.  10^.  each,  which  became 
payable  to  him  under  the  deed  of  July,  1807.  After  his  death, 
William  Mott  received  the  four  next  instalments  and  converted 
three  of  them  to  his  own  use,  in  satisfiustion  of  the  bequest  made 
to  him  as  before  stated. 

By  the  settlement  on  the  marriage  of  John,  the  only  son  of 
William  Mott,  with  Henrietta  Oakley,  dated  in  May,  1814,  Wil- 
liam Mott  conveyed  to  the  plaintiff  his  undivided  moiety  of  and 
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in  the  messuage  or  tenement,  bam,  stables,  gardens,  &rms,  lands, 
hereditaments  and  appurtenances,  and  of  the  several  pieces  and 
parcels  of  arable,  meadow  and  pasture  land  thereto  belonging, 
called  the  house  and  homestead,  Crofts  Leasow,  &c.,  &c.,  situate* 

in  the  parish  of  Sedgley  and  ooimty  of  StaflEbrd,  contain- 
[*607]    ing  fifty-seven  acres,  *theretofore  in  the  possession  of 

Benjamin  Brazier,  and  then  of  Messrs.  Fereday  and  the- 
executors  or  assigns  of  John  Wilkinson,  deceased,  and  then  in 
leasey  for  a  long  time  to  come,  to  Messrs.  Fereday  and  Wilkinson 
to  get  the  mines  and  minerals  in  and  under  the  same  which  had 
been  theretofore  sold  to  them ;  and  the  reversion,  rents,  issues 
and  profits  thereof;  and  all  the  estate,  &c.,  of  the  said  William 
Mott :  to  hold  the  same  to  the  plaintiff  in  fee,  to  the  use  of  John 
Mott  for  his  life,  with  remainder  to  the  use  of  the  plaintiffe, 
during  his  life,  in  trust  to  preserve,  &c.,  with  remainder  to  the 
nse  of  Henrietta  Oakley  for  life,  with  remainder  to  the  use  of  the 
plaintiffs  during  her  life,  in  trust  to  preserve,  &c.,  with  remain- 
ders to  the  use  of  the  sons  of  the  marriage,  successively,  in  tail 
male. 

William  Mott,  by  his  will  dated  the  19th  of  February,  1825, 
devised  all  his  real  estates  to  the  plaintiflfe  and  the  Rev.  T.  C. 
Fell  and  A.  Blandy  since  deceased,  in  trust  for  and  to  the  use  of 
his  son,  John  Mott,  for  life,  remainder  in  trust  for  and  to  the  use 
of  his  grandson  William  Mott,  the  son  of  John  Mott,  for  life, 
remainder  in  trust  for  and  to  the  use  of  the  sons  of  William 
Mott,  the  grandson,  successively,  in  tail  male :  and  he  bequeathed 
his  residuary  personal  estate  to  the  plaintifls  and  Fell  and  Blan- 
dy, in  trust  to  invest  the  same  in  the  purchase  of  freehold  lands 
to  be  conveyed  to  them  in  fee,  in  trust  for  John  Mott,  for  life, 
with  remainder  in  trust  for  William  Mott^  the  grandson,  for  life, 
with  remainders  in  trust  for  the  sons  of  William  Mott,  the  grand- 
son, successively,  in  tail  male ;  and  he  directed  that,  until  the 
trust  fund  should  be  invested  in  land,  it  should  be  laid  out  on 
the  usual  securities  in  the  names  of  the  trustees,  and  the  income 

be  paid  to  the  persons  who  would  have  been  entitled  to 
[*608]    the  rents  of  *the  lauds  if  purchased :  and  he  appointed 

his  son  sole  executor  of  his  will. 
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On  the  12th  of  April,  1825,  William  Mott,  the  testator,  re* 
executed  hia  will,  and,  on  the  12th  of  September  following,  he 
made  a  codicil,  bj  which  he  bequeathed  to  his  son  John  Mott, 
such  book  dfbts  as  should  be  owing  to  him  at  his  death,  and 
then  ratified  and  confirmed  his  wilL  He  died  on  the  6th  of 
Maj,  1826. 

In  September,  1880,  the  four  last  instalments  payable  to  Hill 
under  the  deed  of  July,  1807,  were  paid,  with  interest,  to  Samuel 
Bradbume  as  his  surviving  executor ;  and  Bradbume  retained 
one  moiety  of  the  amount,  for  his  own  use,  and  invested  the 
other  moiety  in  consols.  He  died  in  February,  1888,  having 
appointed  his  sons,  Thomas  and  Handle,  his  executors,  but  the 
latter  alone  proved  his  will,  and  thereby  became  the  personal 
representative  of  his  fitther  and  also  of  Robert  Hill. 

The  bill,  after  stating  as  above,  alleged  that  the  debts,  Mineral 
and  testamentary  expenses  of  Bobert  Hill,  and  all  the  legacies 
given  by  his  will,  other  than  the  share  in  the  four  last  instal- 
ments bequeathed  to  William  Mott,  the  grandfather,  had  been 
long  since  paid ;  and  that  the  consols  in  which  a  moiety  of  the 
amount  of  those  instalments  had  been  invested  as  before  men- 
tioned, and  the  ctividends  accrued  due  thereon,  constituted  clear 
funds  in  the  hands  of  Randle  Bradbume,  subject  to  no  liability 
whatever  except  the  obligation  to  transfer  and  pay  the  same  to 
the  parties  claiming  under  William  Mott,  the  grandfather,  who 
should  appear  to  be  entitled  thereto  :  that  the  plaintiff 
as  well  as  Bandle  Blackbume  had  been  advised  *by  [*609] 
counsel  that  the  late  William  Mott's  moiety  of  the  four 
last  instalments,  passed  to  them  by  the  conveyance  made  by  the 
settiement  of  May,  1814;  but  R.  Bradbume  refused  to  transfer 
the  consols  in  which  that  moiety  had  been  invested,  or  to  pay 
the  dividends  accrued  due  thereon,  to  the  plaintiffs,  unless  he 
should  be  directed  so  to  do  by  the  decree  of  the  court:  that  John 
Mott  and  Henrietta,  his  wife,  and  their  son  William  Mott^  the 
tenant  in  tail  male  under  the  settlement,  and  William  Kynaston 
Mott,  the  only  son  of  the  latter  and  the  tenant  in  tail  male  of  the 
landsr  devised  and  directed  to  be  purchased  by  the  will  of  the 
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late  William  Mott,  and  T.  C.  Fell,  also  claimed  interests  in  the 
consols  and  dividends. 

The  bill  prayed  for  a  declaration  that  the  late  William  Mottf 8 
moiety  in  the  four  last  instalments,  passed  by  the  conveyance 
made  by  the  settlement  of  May,  1814,  and  that  Handle  Brad- 
bnme  might  be  ordered  to  transfer  and  pay  the  capital  and  div- 
idends of  the  consols  to  the  plaintiff  upon  the  tnists  of  the 
settlement,  and  that  the  rights  and  interests  of  all  parties  in 
and  to  the  same  might  be  ascertained  and  declared  by  lihe 
court 

Bandle  Bradbume  stated,  in  his  answer,  that  four  eminent 
counsel  had  been  consulted  upon  the  question  raised  by  the  bill ; 
that  three  of  them  (one  being  the  late  Mr.  Bell)  thought  that  the 
four  last  instalments  payable  to  Hill,  passed  by  the  settlement  of 
May,  1814 ;  but  the  other  learned  counsel  thought  that  all  those 
instalments  passed  by  William  Mott's  will. 

The  cause  now  came  on  to  be  heard. 

[*610]  Mr.  Bethdl  and  Mr.  Oraig  for  the  plaintiffl,  the  ♦trus- 
tees of  the  settlement^  said  that  the  question  which  arose 
on  the  deed  of  July,  1807,  was,  whether  the  instalments  which 
were  unpaid  at  the  date  of  the  settlement,  were  rent  reserved  in 
respect  of  the  premises  therein  comprised,  or  whether  they  were 
unpaid  purchase  money ;  that,  if  they  were  the  former,  they 
would  pass  by  the  settlement,  under  which  William  Mott,  the 
grandson  of  the  late  William  Mott,  was  entitled  to  the  first  es- 
tate of  inheritance;  but,  if  they  were  the  latter,  they  would  pass 
by  the  late  William  Mott's  will,  under  which  his  great-grand- 
son, William  Kynaston  Mott,  was  entitled  to  the  first  estate  of 
inheritance, 

Mr.  PuTvia  and  Mr,  Oreene  appeared,  for  Eandle  Bradbume, 
the  personal  representative  of  Eobert  Hill,  but  took  no  part  in 
the  argument. 

Mr.  Wakefield  and  Mr.  Shadwdl  for  John  Mott  and  Henriettai 


CASES  IN  CHANCERY.  610 

1843. — ^Lord  Hatherton  y.  Bradbnrne. 

his  wife,  and  their  son  William  Mott,  said  that  the  deed  of  July, 
1807,  was  a  demise  of  the  mines  for  ninety-nine  years ;  for  it 
contained  powers  of  distress  and  entry,  and  covenants  similar  to 
those  usually  inserted  in  leases ;  that  it  was  of  no  importance 
that  the  parties  had  used  the  word ''  instalment"  instead  of  "  rent;" 
that  it  was  competent  to  them  to  reserve  a  very  high  rent  during 
the  first  years  of  the  term  and  none  afterwards ;  that,  though 
the  rent  and  the  powers  of  distress  and  entry,  were  reserved  to 
the  executors  of  the  lessors,  their  heirs  would  be  entitled  to  re- 
ceive the  rent  and  to  exercise  the  powers ;  that  the  provision  in 
the  deed,  that,  in  case  the  grant  should  be  determined  by  the 
entry  of  the  lessors,  they,  their  heirs^  executors,  &c.,  should  not 
be  compellable  to  refund  any  of  the  instalments  that  they  might 
have  received,  further  showed  that  the  parties  intended  not  to 
sell,  but  to  lease  the  mines.    litt.  sect.  229. 

*Mr.  Koe  and  Mr.  Freeling  for  William  Kynaston  [*611] 
Mott,  the  great-grandson  of  William  Mott,  the  testator, 
contended  that  the  mines  were  not  demised  but  sold  to  Fereday 
and  Wilkinson,  for  ninety-nine  years ;  and  that  the  sum  made 
payable  to  Hill,  by  the  deed  of  July,  1807,  was  to  be  considered 
not  as  rent,  but  as  purchase  money ;  and  that  the  four  last  in- 
stalments of  it  constituted  part  of  William  Mott's  residuary  per- 
sonal estate,  and  were  subject  to  the  trusts  thereof  declared  by 
his  wilL 

Mr.  Ckandiess  appeared  for  T.  0.  Fell,  one  of  the  trustees  of 
W.  Mott's  will. 

The  Vicb-Chancellob  : — ^It  seems  to  me  that  the  parties  them- 
selves have  made  the  strongest  possible  distinction  between  rent 
and  instalments :  for,  towards  the  end  of  the  deed.  Hill  and  Eoth- 
well,  in  consideration  of  the  premises,  covenant,  for  themselves  and 
their  respective  heirs,  executors  and  administrators,  with  Fereday 
and  WiUdnson,  their  executors,  administrators  and  assigns,  that 
it  shall  be  lawftil  for  Fereday  and  Wilkinson,  their  executors, 
administrators  and  assigns,  upon  the  25th  of  March,  1808,  to  enter 
into  and  upon  the  buildings  and  lands  as  tenant  or  tenants  of  the 
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same  buildings,  and  of  the  sur&ce  of  the  same  lands,  and  take 
the  rents,  issues  and  profits  thereof  for  the  term  of  ninety-nine 
years  from  thenceforth,  under  the  rent  thereinafter  mentioned, 
without  the  let,  suit,  trouble  or  interruption  of  HiU  and  Both- 
well,  their  or  either  of  their  heirs  or  assigns,  or  any  person  or 
persons  claiming  or  to  claim  by,  from,  through  or  under  them,  or 
any  or  either  of  them.  That  shows  that  the  meaning  of  the  par- 
ties was  to  draw  a  distinction  between  rent  and  a  gross  sum  of 
money  to  be  paid  by  instalments.  Besides,  in  that  part 
[*612]  of  the  deed  which  *relates  to  the  mines,  there  is  no  re- 
servation at  all  of  rent;  it  is  not  even  said  that  the  in- 
stahnents  are  to  issue  out  of  the  land.  And,  if  the  parties  have 
not  chosen  to  reserve  any  rent,  I  cannot  say  that  rent  is  reserved 
so  as  to  be  necessarily  incident  to  the  reversion.  It  being  then 
my  opinion  that  no  rent  has  arisen,  I  am  not  called  upon  to  de- 
cide any  question  raised,  on  the  subsequent  instruments,  with 
respect  to  rent 

The  deed  of  July,  1807,  is  a  most  inartificial  instrument^  and 
full  of  blunders  from  the  beginning  to  the  end.  If  the  parties 
had  merely  agreed  to  execute  such  a  deed,  and  the  Court  of 
Chancery  had  been  called  upon  to  carry  the  agreement  into  effect^ 
it  would  not  have  reserved  any  rent  so  far  as  the  mines  are  con- 
cerned. My  notion  is  that  the  true  effect  of  the  deed  is  to  make 
the  instalments  nothing  more  than  personal  debts  due  from  the 
grantees  '     '^  grantors.(a) 

(a)  The  Yl  Hor  said,  In  the  coarse  of  the  argament,  that  the  questioii  in 

the  Btdt  was  purely  a  legal  one,  and  that,  if  the  parties  desired  it,  he  would  send  a 
case  for  the  opinion  of  a  oourt  of  law.  The  counsel  replied  that  their  olientB  woold 
be  satisfled  with  his  Honor's  decision. 
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♦Urquhart  v.  Urquhabt.  [*618] 

Will — Chnstniction. — ^^  Nearest  ofKin^ 

1843 :  6th  and  ITth  December.    1844:  20th  Febroaiy. 

Testator  directed  one-half  of  the  mtereet  of  his  residue  to  be  paid  to  his  daughter 
and  only  child,  and  the  other  half  to  his  wife,  during  their  joint  Uvee;  and  thati 
if  his  daughter  survived  her  mother,  or  married  and  left  issue,  then  that  the 
whole  of  the  capital  should  be  paid  to  her,  after  his  wife's  death ;  but  if  she 
died  first,  without  marrying  or  leaving  issue,  then  that  the  trustees  tthoM  acewrm' 
kUe  the  interest  of  the  residue  so  far  as  it  was  not  directed  to  be  psdd  to  his  wife ; 
and  that,  on  her  decUhj  one-half  of  the  capital  should  be  divided  amongst  ?ii8  near' 
est  of  kin,  and  the  other  half  amongst  his  wife's  nearest  of  kin.  The  daughter 
was  the  testator's  nearest  of  kin  at  his  death.  She  died  a  spinster,  before  her 
mother.    At  the  mother's  death  the  testator's  sister  was  his  nearest  of  kin.[l] 

Held,  that  by  "  my  nearest  of  kin,"  the  testator  meant  his  nearest  otlssnaiJua  own 
death,  and  not  at  the  death  of  liia  wife ;  and,  consequently,  that  the  personal  rep- 
resentative of  his  daughter,  and  not  his  sister,  was  entitled  to  one  moiety  of  the 

residue. 

Pteadkig^—Partiea.—lfeai  of  Kin, 

Hinan  administration  suit  instituted  by  the  next  of  kin  of  a  testator  at  his  death, 
the  question  is  whether  the  testator,  by  the  words  "  my  next  of  kin,"  meant  his 
next  of  kin  at  his  death  or  at  a  future  period,  not  only  the  executor,  but  also  the 
person  or  persons  who  may,  by  possibility,  be  the  next  of  kin  at  that  period, 
on^t  to  be  made  defendants 

MuBDOCK  Urquhart,  by  his  will  dated  the  24th  of  December, 
1827,  gave  all  his  estate,  property  and  eflfects,  both  real  and  per- 
sonal, to  T.  Leggett  and  Bobert  Hutchinson,  and  then  expressed 
himself  as  follows : — 

"  I  hereby  declare  my  will  to  be,  in  the  first  place,  that  my 
said  trustees  and  executors  shall,  as  soon  after  my  decease  as  may 
be  convenient,  sell  and  dispose  of  the  lease  of  my  house  in  Pul- 
teney  street,  stock  in  trade  and  the  good  will  of  the  business  car- 
ried on  by  me,  and  shall  collect  the  outstanding  debts  of  every 
description  due  to  me,  and  convert  the  whole  property 
and  effects  *into  money ;  and,  after  paying  all  my  just  [*614] 
debts,  funeral  charges  and  expenses,  shall  invest  the  firee 
residue  of  my  said  means  and  estates  in  government  security  or 

[1]  See  Ckmdry  v.  PMnigerf  1  De  G.  KcEL  &  Gard.  602. 
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otherwise  as  they  shall  judge  most  proper,  to  be  applied  as  after 
mentioned :  Secondly,  I  hereby  appoint  my  said  trustees  to  pay 
my  wife,  Mrs.  Mary  Giles  or  Urquhart,  after  my  decease,  during 
her  lifetime  and  remaining  my  widow,  and  so  long  as  our  only 
child  and  daughter,  Mary  Amelia  Urquhart,  still  remaining  un- 
married and  lives  in  family  with  her  mother,  the  interest  arising 
from  the  said  free  residue  or  capital :  Thirdly,  in  the  event  of 
the  said  Mary  Amelia  Urquhart  marrjdng  during  her  mother's 
life  and  widowhood,  the  sum  or  annuity  to  be  paid  to  my  said 
wife,  shall  be  restricted  to  the  interest  of  one  half  of  the  said  cap- 
ital or  free  residue,  and  my  said  trustees  shall  pay  the  interest  of 
my  remaining  hal^  to  my  said  daughter ;  or,  if  it  shall  appear 
to  them  more  advisable  and  for  her  advantage,  they  are  hereby 
empowered,  at  her  marriage,  to  pay  the  half  of  the  said  capital 
itself  or  such  part  thereof  as  they  should  think  proper :  Fourthly, 
in  the  event  of  my  said  wife  entering  into  a  second  marriage,  then 
that  the  sum  or  annuity  to  be  paid  to  her  by  my  said  trustees, 
shall  be  restricted  to  the  interest  of  one  third  part  of  the  said  free 
residue,  the  remaining  two-thirds,  or  the  interest  thereof  to  be 
paid  to  my  said  daughter  or  her  lawful  issue  ;  or,  in  case  of  her 
dying  without  issue,  that  the  trustees  should  continue  to  hold  the 
remainder  of  the  said  capital :  Fifthly,  in  the  event  of  my  said 
daughter  surviving  her  mother,  or  being  married  and  leaving 
issue,  then,  on  the  decease  of  my  said  wife,  that  the  whole  residue 
or  capital,  or  the  interest  thereof  as  the  trustees  shall  think  fit, 
shall  be  paid  to  or  be  applied  for  the  behoof  of  my  said  daughter 
or  her  issue :  Sixthly,  in  the  event  of  my  said  daughter 
[*615]  predeceasing  my  said  *wife  without  marrying  or  leav- 
ing issue,  then,  during  Hie  life  of  my  said  wife^  my  said 
trustees  shall  accumulate  the  interest  of  the  said  capital  or  residue  so 
fer  as  not  directed  to  be  paid  to  her ;  and,  on  the  decease  of  my 
said  wife^  the  whole  residue  or  capital  shall  be  divided  into  two 
equal  parts  or  shares,  one  of  which  shall  belong  to  and  be  divided 
amongst  the  nearest  of  kin  of  me,  the  said  Murdoch  Urquhart^  and 
the  other  half  of  the  said  capital  shall  be  divided  amongst  the 
nearest  of  kin  of  my  said  wife,  who  shall  have  power  to  apportion 
the  division  of  the  said  half  as  she  shall  think  proper,  by  any 
writing  to  be  executed  by  her  during  her  lifetime :  Lastly,  it  is 
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my  will  that  my  said  wife,  during  her  life  and  remaining  my 
widow,  shall  enjoy  the  use  of  the  whole  household  furniture, 
.plate,  bed  and  table  linen  in  my  said  house,  and  that,  on  her 
death  or  second  marriage,  the  same  shall  be  delivered  to  my  said 
daughter." 

The  testator  died  on  the  24th  of  December,  1827,  leaving  his 
wife  and  daughter  surviving.  The  daughter  died  in  January, 
1829,  intestate  and  without  having  been  married;  and  letters  of 
administration  of  her  .estate  were  granted  to  her  mother. 

In  February,  1829,  Mrs.  Urquhart  filed  a  bill  in  this  court 
against  Leggett,  (who  was  the  only  acting  executor  and  trustee 
of  her  husband's  will,)  stating  that  she  was  advised  that,  accord- 
ing to  the  true  construction  of  the  will,  that  moiety  of  the  clear 
residue  of  the  testator's  estate,  the  interest  whereof  was  given  to 
Mary  Amelia  Urquhart  during  the  life  of  Mrs.  Urquhart,  vested 
in  Mary  Amelia  Urquhart  absolutely,  as  the  only  next  of  kin  of 
the  testator  living  cU  the  time  of  his  decease,  and  that  the  same  then 
belonged  to  &&s.  Urquhart^  as  the  legal  personal  repre- 
sentative of  Mary  *  Amelia  Urquhart,  and  that  she  was  [*616] 
entitled  to  receive  the  same,  with  the  accumulations 
thereon  since  the  death  of  Mary  Amelia  Urquhart,  notwithstand- 
ing the  direction  contained  in  the  will  for  accumulating  the  inter- 
est thereof  during  the  life  of  Mrs.  Urquhart :  and  the  bill  prayed 
for  a  declaration  to  that  effect;  and  that  it  might  be  also  declared 
that  Mrs.  Urquhart  was  entitled  to  the  interest  of  the  other 
moiety  of  the  residue,  during  her  life  or  widowhood. 

The  cause  of  Urquhart  v,  Leggett  was  heard  in  April,  1880; 
and  the  court  then  declared  that,  according  to  the  true  construc- 
tion of  the  will,  Mrs.  Urquhart,  in  the  events  which  had  hap- 
pened, was  entitled  to  one  moiety  of  the  clear  residue  of  the  tes- 
tator's personal  estate,  as  the  legal  personal  representative  of 
Mary  Amelia  Urquhart,  the  daughter  and  only  child  of  the  tes- 
tator; and  ordered  that  such  moiety  should  be  transferred  and 
paid  to  her  by  Leggett;  and  the  court  also  declared  that  Mrs. 
Urquhart  was  entitled,  during  her  widowhood,  to  the  interest 
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and  dividends  which  should  accrue  in  respect  of  the  remaining 
moiety  of  the  testator's  estate. 

Mrs.  ITrquhart  caused  the  decree  to  be  enrolled  shortly  after 
it  was  pronounced,  and  died  in  February,  1841,  having  appoint- 
ed William  ITrquhart,  one  of  the  defendants,  her  executor. 

Leggett  died  in  November,  1886,  having  appointed  the  de- 
fendant Runcy  his  executor.  Hutchinson  survived  him,  but 
refused  to  prove  the  testator's  wDl ;  whereupon  administration 
de  bonis  non,  to  the  testator,  was  granted  to  the  defendant  Han- 
nah Bailey. 

The  bill  in  Vrquhart  v.  Urquhart  was  filed  by  the  tes-  * 
[*617]  tator's  sister,  and,  after  stating  as  above,  alleged  *that, 
upon  the  death  of  Mary  Urquhart,  the  residuary  estate 
of  the  testator  became  divisible,  in  equal  moieties,  between  &e 
nearest  of  kin  of  the  testator  and  the  nearest  of  kin  of  Maiy  Ur- 
quhart^ according  to  the  directions  contained  in  his  will ;  and 
that  the  plaintiff  was  advised  and  charged  that,  according  to  the 
true  construction  of  the  will,  Mary  Amelia  Urquhart  did  not  ac- 
quire a  vested  interest  in  any  part  of  the  testator's  residuary 
estate ;  for  that  the  moiety  of  the  residue,  the  interest  whereof 
was  given  to  her  during  the  life  of  her  mother,  did  not  vest  in 
her  by  reason  of  the  interest  thereof  being  given  for  her  support 
and  maintenance,  or  by  reason  of  any  other  expression  in  the 
will ;  and,  further,  that  it  did  not  vest  in  her  as  the  next  of  kin 
of  the  testator  Uving  at  the  time  of  his  death^  as  the  defendants 
alleged,  but  that,  on  her  death,  it  ought  to  have  been  set  apart 
and  invested,  and  the  interest  thereof  accumidated  during  the 
life  of  Mary  Urquhart ;  and  that  such  moiety,  with  the  accumu- 
lations thereof,  ought,  on  the  death  of  Mary  Urquhart,  to  have 
been  added  to  the  moiety  of  which  she  received  the  interest 
during  her  life,  so  as  to  form  one  aggregate  residuary  fund,  and 
that  one-half  of  such  aggregate  fhnd  ought  then  to  have  been 
paid  to  the  plaiitiff,  as  the  sister  and  sole  next  of  kin  of  the  tes- 
tator living  at  the  time  of  the  death  of  his  widow,  for  her  own  abso- 
lute use  and  benefit :  and  that  the  plaintiff  was  advised  that  the  de- 
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cree  in  Urquhari  v.  LeggeU  was  erroneous,  for  tljp  reasons  before 
mentioned,  and  that  the  same  ought  to  be  reversed :  and  that  the 
plaintiff  was  farther  advised  that,  inasmuch  as  she  was  not  made 
a  party  to  thai  suit^  she  was  not  bound  by  the  decree,  and  that 
she  could  not  obtain  the  relief  to  which  she  was  entitled  by  ap- 
pealing from  it,  nor  except  by  exhibiting  her  bill  for  relief  in 
this  court 

*The  bai  then  prayed  that  the  decree  might  be  de-  [*618] 
clared  erroneous  and  might  be  reversed:  and  that  it 
might  be  declared  that  Mary  Amelia  Urquhart  did  not  take  a 
vested  interest  in  a  moiety  of  the  residue  of  the  testator's  estate, 
either  by  virtue  of  the  third  clause  in  his  will,  or  as  his  next  of  kin 
living  at  the  time  of  his  death ;  but  that  the  said  moiety  ought^ 
after  her  death,  to  have  been  accumulated  during  the  lifetime  of 
Mary  Urquhart,  upon  the  trusts  declared  in  the  will ;  and  that 
the  plaintiff  might  be  declared  to  be  entitled  to  one  moiety 
thereoi^  and  also  to  one  moiety  of  the  other  moiety  gf  the  testa- 
tor's residuary  estate,  as  the  sole  nearest  of  kin  of  the  testator 
living  at  the  time  of  the  death  of  his  widow  :  or,  if  the  court  should 
be  of  opinion  that  Mary  Amelia  Urquhart  took  a  vested  interest 
in  one  moiety  of  the  testator's  residuary  estate,  by  virtue  of  the 
third  clause,  or  any  expression  in  his  will  other  than  the  bequest 
to  his  nearest  of  kin,  then  that  it  might  be  declared  that  the 
plaintiff  was  entitled  to  one  moiety  of  the  other  moiety,  as  the 
only  nearest  a£  kin  of  the  testator  living  at  the  time  of  the  death  of 
his  widow,  and  that  the  same  might  be  decreed  to  be  psud  to  her. 

Mr.  Stuart  and  Mr.  Dick^  for  the  plaintiff,  said  that  it  was 
manifest,  fix>m  the  context  of  the  will,  that  the  testator,  by  the 
words :  *'  the  nearest  of  kin  of  me,  the  said  Murdock  Urquhart," 
did  not  mean  his  nearest  of  kin  at  his  own  death,  but  his  nearest 
of  kin  at  the  death  of  his  wife :  for,  first,  he  had  previously  pro- 
vided for  his  daughter  (who  was  his  nearest  of  kin  at  his  death) 
and  for  her  issue :  secondly,  he  had  directed  that,  in  the  event 
of  her  dying  in  the  lifetime  of  his  wife,  without  marry- 
ing or  leaving  issue,  the  interest  of  *her  moiety  should  [*619] 
be  accumulated  during  the  life  of  his  wife ;  which  was 
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a  most  importyit  circmnstance  to  show  that,  by  the  words  on 
which  the  question  arose,  he  did  not  mean  his  nearest  of  kin  at 
his  own  death ;  and,  thirdly,  he  had  directed  that,  an  the  decease 
of  his  wife,  the  whole  of  the  residue  should  be  divided  into  two 
equal  parts,  and  that  one  of  those  parts  should  belong  to  and  be 
divided  amongst  his  nearest  of  kin  (an  expression  applicable  to  a 
plurality  of  persons,  and  not  to  a  singular  individual)  and  the 
nearest  of  kin  of  his  wife :  that,  as  the  testator  had  said  that,  on 
the  happening  of  a  certain  event,  his  residuary  estate  should  be 
divided  amongst  persons  answering  a  particular  description,  he 
must  have  meant  those  persons  who  should  answer  ihsA  descrip- 
tion when  the  event  happened :  that  the  nearest  of  kin  of  his 
wife,  who  were  to  take  one  moiety,  must  be  ascertained  at  her 
death ;  and  his  own  nearest  of  kin,  who  were  to  take  the  other 
moiety,  must  be  ascertained  at  the  same  time ;  and,  consequently, 
the  plaintiff,  who  was  his  nearest  of  kin  at  his  wife's  death,  was 
entitled  to  a  moiety  of  the  residue.  ffoUoivay  v.  HoUoway^{f£) 
Jones  V.  0(ilb€ck,{b)  Bird  v.  Wbod^{c)  Briden  v.  HewkU^{d)  Builer 
V.  Bushnellj{e)  Elmsky  v.  Young,{g) 

Mr.  BetheU  and  Mr.  Shapter,  for  Hannah  Bailey,  the  personal 
representative  of  the  testator,  said  that  the  bill  sought  to  set 
aside  the  decree  in  Urgyhart  v.  Leggetl^  and,  therefore,  it  was,  in 
&ct,  a  bill  of  review ;  and,  as  it  had  been  filed  without  the  leave 
of  the  court,  it  ought  to  be  dismissed  with  costs:  that  the  snit 
in  which  that  decree  was  made,  was  properly  consti* 
[*620]  tuted  with  respect  *to  parties;  for  Leggett,  the  execu- 
tor of  the  testator,  represented  every  person  who  migh^ 
by  possibility,  claim  the  residue ;  and,  ther^ore,  the  plaintifi^ 
though  not  a  party  to  that  suit,  was  bound  by  the  decree;  and, 
if  any  of  the  next  kin  had  filed  a  bill  against  Le^ett,  he  might 
have  pleaded  that  decree. 

TheViCE-CHANCELLOR:— At  the  death  of  the  testator,  his 
sister  might,  by  posisibility,  be  clothed  with  the  character  of  his 

(a)  6  Ves.  399.  (d)  3  M7I  k  Keea  90. 

(5)  8  Ve&  36.  (e)  3  MjL  k  Keen,  232. 

(c)  2  Sim.  k  Sta.  400.  (^)  2  Myl  k  Keen,  82. 
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next  <^  kinjat  tbe  death  of  his  widow ;  and,  on  account  of  that 
poesibility,  I  think  that  she  ought  to  have  been  made  a  party  to 
the  suit  instituted  bj  the  widow^  If  the  widow  had  been  out 
of  the  jurisdiction,  and  the  sister  had  been  aware  that  the  execu* 
tor  was  wasting  the  assets,  might  she  not  have  filed  a  bill  against 
him? 

Mr.  BetheU: — ^If  a  bequest  is  made  to  an  individual  answer^ 
ing  a  particular  description,  and  there  is  a  person  who  answers 
that  description,  he  is  entitled  to  have  his  right  decided  in  a 
suit  brought  bj  him  against  the  executor  alone ;  for  the  execu- 
tor represents  all  persons  whose  interests  have  not  come  into 

€886. 

Mr.  WiUcocky  for  William  TJrquhart,  the  executor  of  the  tes- 
tator's widow,  relied  on  the  decree  in  Urquhart  v.  LeggeU  as 
being  conclu^ye  against  the  claim  of  the  plaintiff;  and  added 
that  there  was  no  evidence  of  any  firaud  or  concealment  having 
been  practiced,  by  Mrs.  Urquhart,  in  that  suit,  or  of  any  collusion 
between  her  and  Leggett :  that  the  general  rule  was  that  a  gift  to 
the  next  of  kin  of  a  testator,  meant  his  next  of  kin  at  his  death ; 
and  that  the  cases  cited  for  the  plaintiff)  were  exceptions  to  that 
*rule :  he  cited  Clapton  v.  Bulmer^{g)  and  2  Jannan  on  WiUs, 
page  52. 

*Mr.  Anderson  appeared  for  Runcy,  the  personal  re-  [*621] 
presentative  of  Leggett 

The  Vicb-Chancellob: — ^I  shall  take  time  to  consider  this 
case. 


The  y icb-Chancbllor  : — ^The  question  in  this  case,  sub- 
stantially, is^  what  is  the  true  construction  of  the  will  of  the  tes* 
tatoi. 

It  is  apparent,  on  the  &ce  of  the  instrument,  that  the  testator, 
himself  was  a  Scotch  gentleman ;  and  the  attestation  of  it^  states 

(a)  Ante,  Vol  Z,  pw  42(k 
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that  it  waa  prepared  by  a  practitioner  in  the  supreme  cotuts  of 
Scotland.  1  mention  that,  because  the  language  of  the  will  it 
»o  inaccurate  that  one  cannot  but  think  that  the  person  who  pre^ 
pared  it,  did  not  exactlj  understand  the  meaning  of  die  temid 
he  used*  • 

The  will  begins  in  this  manner :  The  testator,  in  very  copious 
language,  gives  all  his  property  to  certain  persona  named.  The 
terms  which  he  uses  are  as  follows :  "All  my  estate,  ptop^ty 
and  effects,  both  real  and  personal,  of  eveiy  description,  where* 
soever  situated,  belonging  to  me,  and,  particularly,  the  stock  in 
trade,  goods,  debts  and  effects,  and  sums  of  money  presently  be* 
longing,  or  that  shall  belong  and  be  vesting  or  owing  to  me  at 
my  decease,  whether  by  contract,  bonds,  bill,  open  account  or 
otherwise ;  as  also  the  lease  of  the  house  presently  occupied  by 
me  in  Pulteney  street :  and  I  hereby  nominate  and  appoint  the 
said  T.  Leggett  and  E.  Hutchinson,  or  the  survivor  of  them,  to 

be  my  sole  executors  or  executor,  and  that  for  the  pur- 
i*622]    poses  following,  *namely:  In  the  first  place,  it  is  my 

will  that  my  said  trustees  and  executors,  as  soon  after 
my  decease  as  may  be  convenient,  shall  sell  and  dispose  of  the 
lease  of  my  house  in  Pulteney  street,  the  stock  in  trade,  and  the 
good  will  of  the  business  carried  on  by  me ;  and  shall  collect 
the  outstanding  debts  of  every  description  due  to  me,  and  con- 
vert the  whole  property  and  effects  into  money."  Now,  it  is 
perfectly  apparent  on  the  face  of  the  wiU,  that  that  direction  to 
convert  the  whole  property  and  effects,  does  not  mean  the  whole 
property  and  effects ;  because,  after  a  very  laborious  set  of  sen- 
tences which  affect  to  dispose  of  the  residue,  the  last  is  this; 
"Lastly,  it  is  my  will  that  my  said  wife,  during  her  life  and  re- 
maining my  widow,  shall  enjoy  the  use  of  the  whole  household 
furniture,  plate,  bed  and  table  linen  in  my  said  house,  and  that, 
on  her  death  or  second  marriage,  the  same  shall  be  delivered  to 
my  said  daughter."  One  would  have  thought  that  he  took  it  for 
granted,  when  he  used  the  expression:  "delivered  to  my  said 
daughter,"  that  his  daughter  would  survive  his  wife :  but,  when 
you  come  to  look  at  the  clauses  which  precede,  you  will  see  that 
he  has,  in  the  most  laborious  manner,  provided  for  the  contin- 
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^ncy,  not  only  of  his  daughter  surviving  Ijis  wife,  but  of  the 
daughter  dying  in  her  lifetime.  I  mention  this  for  the  purpose 
only  of  showing  the  inaccuracy  of  the  language,  and  not  because 
the  expression  creates  a  doubt;  because  no  one  has  contended 
that  by  the  words:  "shall  be  delivered  to  my  said  daughter," 
the  daughter  lost  the  right  to  have  the  furniture,  &c.,  after  her 
mother^s  death,  merely  because  she  died  in  her  mother's  life- 
time. 

Then  the  facts  appear  to  be  that  the  testator,  at  the  time  of  his 
death,  had  a  sister  who  is  now  the  plaintiff.  His  wife 
survived  him,  and  his  daughter  attained  *twenty-one  [*628] 
on  the  31st  of  March,  1826;  and  on  the  10th  of  Janu- 
aiy,  1829,  she  died  intestate  and  unmarried,  and  her  mother  ad- 
ministered to  her.  After  her  death,  a  bill  was  filed  by  the 
modier,  against  the  acting  executor ;  and,  upon  that  the  decree 
was  made,  which,  in  effect,  decided  that  the  mother,  in  her  own 
right  and  as  the  administratrix  of  her  daughter,  was  entitled  to 
the  w^hole  of  the  property,  except  one  moiety  of  the  capital  and 
the  fbiniture,  &c.,  about  which  no  question  was  raised. 

That  took  place  nearly  fourteen  years  ago.  In  February,  1841, 
the  mother  died ;  and,  since  her  death,  a  bill  has  been  filed  by 
the  testator's  sister,  which,  in  some  parts  of  it,  is  not,  perhaps, 
quite  in  the  form  in  which  it  ought  to  have  been ;  for  it  led  me 
at  first  to  imagine  that  it  was  a  bill  of  review  to  have  the  de« 
cree  reversed  and  so  on.  But  that  goes  for  nothing ;  because, 
whatever  took  place  in  the  former  suit,  took  place  in  the  ab- 
sence of  the  party  who  is  the  plaintiff  in  the  present  suit ;  and, 
therefore,  would  not  bind  her.  Consequently,  I  conceive,  not- 
withstanding some  of  the  expressions  in  the  present  bUl,  that  it 
is  quite  open  to  the  present  plaintiff,  to  have  the  question,  what 
is  the  true  construction  of  the  wUl,  reconsidered  and  determined. 

The  will  is  oeHainlj  a  most  singular  one.  The  bill  does  not 
set  forth  the  whole  of  it:  but,  whenever  I  am  required  to  con 
strue  such  an  instrument,  I  read  through  the  whole  of  it,  in  or- 
der to  be  more  certain  of  ascertaining  the  meaning. 
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The  will,  after  directing  the  conversion,  directs  that 
[*624]    the  executors :  "  after  paying  all  my  just  debts,  ♦funeral 

charges  and  expenses,  shall  invest  the  free  residue  of  my 
said  means  and  estate  in  government  securities  or  otherwise,  as 
they  shall  judge  most  proper,  to  be  applied  as  after  mentioned : 
Secondly,  I  hereby  appoint  my  trustees  to  pay  to  my  wife,  Mrs. 
Mary  Giles  or  Urquhart,  after  my  decease,  during  her  lifetime 
and  remaining  my  widow,  and .  so  long  as  our  only  child  and 
daughter,  Mary  Amelia  Urquhart,  shall  remain  unmarried  and 
live  in  family  with  her  mother,  the  interest  arising  from  the  said 
free  residue  or  capital."  I  mark  that,  because  I  find  that  thia 
very  same  thing  is  seven  times  mentioned ;  and  I  think  that  six 
times  the  descriptions  are  different.  I  mark  it  for  the  purpose 
of  showing  the  extreme  inaccuracy  of  the  language  used  by  the 
gentleman  who  fiumed  the  will.  First,  it  is  called  free  residue :" 
next  it  is  called,  "  free  residue  or  capital."  Now  this  is  the  case 
in  which  the  whole  income  is  directed  to  be  paid  to  the  wife  in 
the  event  (as  it  appears  aft;erwards)  of  her  remaining  unmarried, 
and  the  daughter  not  being  married  and  living  in  family  with 
her.  "  Thirdly,  in  the  event  of  the  said  Mary  Amelia  Urquhart 
marrying  during  her  mother's  life  and  widowhood,  the  sum  or 
annuity  to  be  paid  to  my  said  wife,  shall  be  restricted  to  the  in- 
terest of  one-half  of  the  said  capital  or  free  residue."  But  that 
event  has  never  happened :  "and  my  said  trusteea shall  pay  the 
interest  of  the  remaining  half  to  my  said  daughter ;  or,  if  it  shall 
appear  to  them  more  advisable  and  for  her  advantage,  they  are 
empowered,  at  her  marriage,  to  pay  her  the  half  of  the  said 
capital  itself  or  such  part  thereof  as  they  shall  think  proper." 
Neither  did  that  event  happen.  "  Fourthly,  in  the  event  of  my 
said  wife  entering  into  a  second  marriage,  then  the  sum  or  an- 
nuity to  be  paid  to  her  by  my  said  trustees,  shall  be  restricted 

to  one-third  of  the  said  free  residue ;" — ^there  the  expres- 
[*625]     sion  *is  again  changed — "  the  remaining  two-thirds,  or 

the  interest  thereof,  to  be  paid  to  my  said  daughter  or 
her  lawfiil  issue ;  or,  in  case  of  her  dying  without  issue,  the 
trustees  shall  continue  to  hold  the  remainder  of  the  said  capital : 
Fifthly^  in  the  event  of  my  said  daughter  surviving  her  mother. 
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or  being  married  and  leaving  issue," — neither  of  which  events 
happened — ^**  then,  on  the  decease  of  my  said  wife,  the  whole 
residue  or  capital,  or  the  interest  thereof,  as  the  trustees  shall 
think  fit,  shall  be  paid  to  or  applied  for  the  behoof  of  my  said 
daughter  or  her  issue."  Then  he  provides  for  an  event  which 
did  happen-  "  Sixthly,  in  the  event  of  my  said  daughter  pre- 
deceasing my  said  wife  without  marrying  or  leaving  issue,  then, 
during  the  life  of  my  said  wife,  my  said  trustees  shall  accumu- 
late the  interest  of  the  said  capital  or  residue,  so  far  as  not  di- 
rected to  be  paid  to  her."  Now,  just  consider  the  true  meaning 
of  these  words  as  they  stand.  He  is  speaking  of  the  event  of 
his  daughter  being  dead ;  and  it  seems  to  me  that,  in  the  event 
of  the  daughter  being  dead,  there  is  no  direction  whatever  that 
anything  shall  be  paid  to  the  mother.  The  direction  to  pay  to 
the  mother,  has  been  provided  for  by  the  clauses  which  I  have 
mentioned.  But  the  first  clause,  where  the  direction  is  that  the 
whole  shall  be  paid  to  the  mother,  contemplates  the  case  where 
the  daughter  is  living  in  family  with  the  mother ;  and  the  sub- 
sequent clauses  are  not  clauses  which  provide  that  anything 
shall  be  paid  to  the*  mother  in  the  event  of  the  daughter  being 
dead.     . 

Then  the  sixth  clause  proceeds  thus :  "  and,  on  the  decease  of 
my  said  wife,  the  whole  residue  or  capital  shall  be  divided  into 
two  equal  parts  or  shares,  one  of  which  shall  belong  to  and  be  di- 
vided amongst  the  nearest  of  kin  of  me,  the  said  Murdock 
Urquhart,  and  *the  other  half  of  the  said  capital  shall  [*626] 
be  divided  amongst  the  nearest  of  kin  of  my  said  wife, 
who  shall  have  power  to  apportion  the  division  of  the  said  half 
as  she  may  think  proper,  by  any  writing  to  be  executed  by  her 
during  her  lifetime."  It  seems  to  me,  upon  the  words  as  they 
stand,  that  if  it  be  taken  that  there  is  a  direction  to  accumulate, 
and  nothing  is  given  to  the  wife,  the  direction  to  accumulate 
would  extend  to  the  whole  of  the  interest:  but,  in  the  bequest 
which  is  to  take  eflfect  on  the  death  of  the  wife,  there  are  no 
words  which  comprehend  the  accumulated  fund.  The  only 
words  that  are  used  are  these ;  "  and,  on  the  decease  of  my  said 
wife,  the  whole  residue  or  capital  shall  be  divided  into  two  equal 
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parts  or  shares;"  and  he  has,  before,  in  the  different  sentences 
where  he  speaks  of  residue,  firee  residue  and  capital,  or  residue 
or  capital  and  so  on,  shown  that  he  was  speaking  of  the  original 
corpus  of  the  fund,  produced  by  the  sale  and  conversion,  which 
would  remain  after  payment  of  his  debts  and  funeral  charges 
and  expenses;  and  tibe  consequence  is,  that  the  wife  would  be 
left  penniless  in  the  event  of  the  daughter  dying  in  her  lifetime. 
That,  however,  could  hardly  have  been  intended  by  the  testator; 
although  the  words  which  he  has  used  in  this  sixth  clause,  would, 
if  they  were  literally  and  strictly  construed,  lead  to  that  result 

Then,  with  respect  to  the  capital  as  separate  from  the  accumu- 
lations, it  is  contended,  on  the  part  of  the  plaintiff,  that  the 
words :  "  shall  belong  to  and  be  divided  amongst  the  nearest  of 
kin,  of  me,  the  said  Murdock  Urquhart,"  mean  those  nearest  of 
kin  of  the  testator  who  should  be  living  at  the  death  of  his  wife. 
But  the  words,  of  themselves,  do  not  express  that:  they 
[*627]  express  the  nearest  of  kin  of  the  testator,  simply ;  ♦and 
would  comprehend  the  daughter  if  she  were  living  at 
his  death,  or  any  subsequently  bom  children  that  he  might  hap- 
pen to  have  living  at  the  time  of  his  death.  • 

In  support  of  the  claim  made  by  the  plaintiff,  reference  has 
been  made  to  Jones  v.  Colbech  before  Sir  W.  Grant,  and  also  to 
Bird  V.  Wood^  and  the  two  other  cases  of  Briden  v.  HewleU,  and 
Butler  V.  BushneU,  before  Sir  John  Leach. 

With  respect  to  the  case  of  Jones  v.  Oolbeck,  it  seems  to  me  to 
be  directly  at  variance  with  the  decision,  by  Lord  Alvanley,  in 
Holhway  v.  Hoihway. 

With  respect  to  the  case  of  Bird  v.  Woorf,  which  was  decided 
by  Sir  J.  Leach,  my  opinion  is  that,  having  regard  to  that  case 
as  it  is  stated  in  the  report,  the  decision  was  perfectly  right;  al- 
though as  he  says  when  he  speaks  of  that  case  in  Elmsley  v. 
Toung^  the  judgment  is  too  shortiy  reported.(a)   Sir  John  Leach 


(a)  Se«  on^  Vol  Xn,  p.  321,  wOe  {h). 
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says,  ia Bird  v.  Wood:  "The  persons  who,  at  the  testatrix's 
death,  would  have  been  her  next  of  kin  if  her  daughter  had  been 
then  dead  without  children,  are  plainly  intended  here.''  That 
was  not  so ;  because  the  language  of  the  will  was :  "  to  be  con- 
sidered as  a  vested  interest  from  the  time  of  the  testatrix's  death, 
except  as  to  any  child  who  might  afterwards  be  born  of  her 
daughter."  So  that  the  exception  shows  what  was  the  class  of 
persons  out  of  whom  the  exception  was  made ;  and  the  exception 
was :  "  any  child  that  might  be  afterwards  bom  of  her  daughter ;" 
and,  therefore,  it  was  quite  plain  that  the  next  of  Idn  at  the 
death  of  the  daughter,  were  the  persons  entitled. 

*The  cases  of  Briden  v,  EswleU  and  Butler  v.  Bushndl^  [*628] 
also  were,  as  I  think,  rightly  decided;  because  the  fu- 
turity or  contingency  of  character  in  the  persons  designated  by 
the  general  words,  was  sufficiently  pointed  out  by  the  expres 
fiion :  "  would  be,"  in  the  one  case,  and :  *'  should  happen  to  be," 
in  the  other. 

It  seems  to  me  that  the  point  which  was  decided  in  Holhway 
V.  HoUoyxty^  was  rightly  decided  according  to  the  decisions  of 
Sir  John  Leach,  himself  on  the  first  of  the  two  points  in  Elmsley 
V.  Young;  in  which  case,  the  provision  having  been  made  so  as 
to  give  Alexander  Elmsley  a  life  estate  in  the  fund,  the  ultimate 
words  were :  "  to  such  person  or  persons  as  should,  at  the  time 
of  the  decease  of  Peter  Elmsley,  be  the  next  of  kin  of  him  the 
said  Peter  Elmsley."  A  question  was  raised  whether  Alexander 
was  excluded  or  included ;  and  it  was  held  that  he  was  included. 
And  Sir  John  Leach,  in  giving  judgment  in  that  case,  uses  this 
language :  "  In  cases  of  this  nature,  the  inquiry  necessarily  is 
whether  the  next  of  kin  who  are  to  take  upon  the  &alure  of  a 
particular  gift  to  one  for  life  with  remainder  over,  are  the  next 
of  kin  of  the  testator  or  settier  livi&g  at  his  death,  or  the  next 
of  kin  of  the  testator  or  settler  living  at  the  death  of  the  tenant 
of  the  particular  estate,  K  the  persons  who  are  to  answer  that 
description,  are  to  be  the  next  of  kin  at  the  death  of  the  testator 
or  settler,  and  the  tenant  of  the  particular  estate  be  then  living 
and  be  himself  one  of  the  next  of  kin  at  that  period,  he  cannot 
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be  excluded  from  the  benefit  which  is  annexed  to  that  character. 
If  the  next  of  kin  who  are  to  take  upon  failure  of  the  gift  to  the 
particular  legatee  or  donee,  are  meant  to  be  the  next  of  kin  liv- 
ing at  the  death  of  the  legatee  or  donee,  it  is  plain  that 
[*629]  such  legatee  or  *donee  could  not  be  intended  to  be  in- 
cluded under  that  description."  That  is  perfectly  true : 
i^  by  the  tenns  in  which  the  description  is  couched,  the  persons 
who  are  to  answer  the  description  are  to  be  the  next  of  kin  at 
the  death  of  the  testator  or  settler,  those  very  next  of  kin  must 
take :  and  so  with  respect  to  the  second  proposition. 

But  what,  I  apprehend,  is  really  the  rule,  is  that  the  persons 
who  are  designated  by  any  description,  must  be  the  persons  who 
answer"  that  description  according  to  the  legal  sense  of  those 
words,  unless,  on  the  fece  of  the  instrument,  you  find  that  the 
testator  himself  has  put  a  construction  on  those  words,  and  shown 
that  he  does  not  mean  them  to  be  used  in  their  natural,  ordinary 
and  legal  sense.  That  I  apprehend  to  be  the  rule ;  and  I  find, 
in  this  case,  nothing  whatever  to  control  or  confine  the  eflTect  of 
the  words:  "the  nearest  of  kin  of  me,"  except  the  mere  surmise 
which  arises  from  the  circumstance  that  the  testator  had,  befi)re, 
in  some  sort  or  other,  made  a  bequest  to  his  daughter.  That  is 
the  only  circumstance ;  and  my  opinion  is  that,  upon  this  will, 
there  is  not  enough  to  show  that,  by  the  terms :  "  the  nearest 
of  kin  of  me,"  the  testator  did  not  mean  those  who  should  be  his 
nearest  of  kin  at  the  time  of  his  death. 

Considering  the  obvious  inaccuracy  in  the  language  of  this 
will  from  the  beginning  to  the  end  of  it,  it  seems  to  be  quite  im- 
possible to  construe  it  safely,  unless  you  adhere  to  the  literal 
meaning  of  the  words  in  every  case  where  the  testator  has  not 
himself  put  a  construction  on  those  very  words.    I  pointed  out 

that,  in  the  very  firrt  clause,  he  gives  a  general  direction 
[*630]     for  the  conversion  ♦into  money  of  all  his  effects ;  but> 

when  you  come  to  the  latter  part  of  the  will,  you  find 
that  the  testator  intended  to  put  a  restriction  on  that  general  di- 
rection, and  that  he  did  not  mean  aU  his  effects  to  be  converted. 
But  I  find  nothing  whatever  which  authorizes  me  to  put  a 
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restricted  or  limited  construction  on  the  words  which  describe 
the  nearest  of  his  kin ;  and,  therefore,  my  opinion  is  that  the 
present  plaintiff  is  not  entitled  to  an  j  portion  of  the  residue. 

With  respect  to  the  accumulations  arising  from  the  interest  of 
that  moiety  of  the  residue  which  the  plaintiff  claims,  I  observe 
that  the  will  is  silent  as  to  them ;  and,  therefore,  the  daughter 
was  entitled  to  two-thirds  of  them,  and  the  widow  was  entitled 
to  the  other  third,  under  the  Statute  of  Distributions ;  and  she 
became  entitled  to  the  other  two-thirds  as  representing  her  daugh- 
ter ;  so  that  eventually  she  was  entitled  to  the  whole ;  as  the  de- 
cree in  Urqvhari  v.  Leggett,  declares. 


*ZuLUETA  V.  Ardouin.  [*631] 

Practiee. — EoccepHons. 

1843:  14th  Deoember. 

An  order  for  setting  down  exceptiona  to  a  report  of  insuffidencj  in  an  answer,  if 
MTved  after,  though  on  the  same  day  as  an  order  to  amend,  and  for  defendant  to 
answer  the  amendments  and  exceptions  together,  is  irregular. 

Exceptions  to  the  answer  for  insufficiency  having  Joeen 
allowed,  the  plaintiff  obtained  an  order  to  amend  and  for  the  de- 
fendant to  answer  the  amendments  and  exceptions  at  the  same 
time.  The  defendant  then  excepted  to  the  master's  report,  and 
obtained  an  order  for  setting  down  the  exceptions  for  argument. 
After  that  order  had  been  obtained,  the  plaintiff  served  his  order ; 
and  afterwards^  but  on  the  same  day,  the  defendant's  order  was 
served. 

•  Mr.  Wakefield^  Mr.  Beilidl  and  Mr.  Rogers  for  the  plaintiff, 
now  moved  that  the  exceptions  to  the  report  might  be  taken  off 
the  file,  and  that  the  order  for  setting  them  down,  might  be  dis- 
charged for  irregularity.    They  cited  Farqyharam  v.  Balfimr.{a) 

(a)  Jacob's  Eep.  681.  ^        - 
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Mr.  StvjcLTi  and  Mr.  Oiffard  for  the  defendant,  contended  that 
the  order  for  Betting  down  the  exceptions,  took  eflfect  fix)m  the 
earliest  hour  of  the  day  on  which  it  was  served ;  and  cited 
Whitehouse  v.  HicJc7nan,{a)  and  Ihbotson  v.  Boo(h.{b) 

The  Vice-Chancellob  : — This  case  is  precisely  like  Farquf 
harson  v.  Balfour^ 

The  practice  of  the  court  sometimes  allows  a  race  to  be 
[*632]    run,  in  which  the  quickest  always  wins.    As  the  *de- 
fendant  did  not  serve  his  order  for  seting  down  the  ex- 
ceptions before  the  plaintiff  had  served  his  order,  the  exceptions 
go  for  nothing.     The  maxim:  ^^ qm  prior  est  in  tempore^' potior 

est  in  jure^^'*  applies,(c) 

Motion  granted. 

(a)  1  Sim.  &  Sta.  102.  (c)  See  1  Phillifis'  Bep.  368. 

(3   Ibid.  p.  103,  note. 


Edwabds  and  Wife  v,  Jones  and  WiFB.(a) 
Affidavit — Projctice. — Motion, 

1843 :  13th  Deoember.     1844:  2d  Ma7. 

The  plaintiff's  title  to  the  relief  prayed  depended  upon  A.  (whose  administrator  he 
was,)  having  survived  B.  The  answer  stated  that  the  defendant  did  not  know  and 
could  not  set  forth,  whether  A.  did  survive  B.  or  whether  A.  was  living  or  dead. 
The  plaintiff,  in  support  of  a  motion  for  a  receiver  and  for  payment  into  court  of 
money  in  the  defendant's  hands,  produced  an  affidavit  to  prove  that  A.  died  after 
B.,  and  to  prove  also  a  letter  alleged  to  have  been  written  by  the  defendant  to 
the  plaintiff's  solicitor,  and  to  contam  an  admission  of  the  ^ct  The  answer  de- 
nied that  the  defendant  wrote  the  letter,  but  added  that  it  might  have  been 
written  by  some  person  in  the  habit  of  being  about  him:  Held,  that  the  affidavit 
was  not  admissible. 

FracUce,-^Produetim  of  Doeimenia.'-Ifotum. 
A  defendant,  in  his  answer,  admitted  the  possession  of  documents  relating  to  ^le 
matters  in  the  bill,  except  the  question  whether  A.  survived  B.,  which  was  the 


(a)  1  Ph.  601 
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({aestioii  upon  trfaicfa  the  plaintiff's  title  depended:  Held,  that  he  was  not  entitled 
to  haye  the  docmnents  prodnoed 

The  plaintiff  Margaret  Edwards  and  the  defendant  Ellen  Jones, 
were,  respectively,  the.personal  representatives  of  Howell  Powell 
and  John  Owen.  The  bill  alleged  that  Owen  died,  intestate,  in 
1885,  leaving  Howell  Powell,  his  nephew,  and  the  defendant 
Ellen  Jones,  his  niece,  his  sole  next  of  kin :  that,  at  Owen's 
death,  Powell  was  residing  at  New  York  in  America,  in  conse- 
quence of  which  letters  of  administration  to  Owen's  estate  were 
granted  to  Ellen  Jones :  that  Powell  died  on  the  12th  of 
December,  1839,  and  that  Margaret  *Edwards,  as  his  [*683] 
personal  representative,  was  entitled  to  a  moiety  of 
Owenis  residuary  personal  estate. 

The  defendants  Pierce  Jones  and  Ellen  his  wife,  in  their  an- 
swer, said  that  Owen  left  Mrs.  Jones  his  next  of  km  him  survi- 
ving, and  that  he  did  not  leave  any  other  next  of  kin :  "  unless  his 
nqpkew  SaweU  Powell  was  living  cU  the  time  of  his  decease:  but 
whether  or  not  the  said  John  Owen  did  leave  the  said  Howell 
Powell  one  of  his  next  of  kin  him  surviving,  these  defendants  do 
not  know  and  cannot  set  forth  as  to  their  belief  or  otherwise,  inas- 
much as  they  do  not  know' and  cannot  setjbrth,  as  to  their  belief  or 
Otherwise,  whether  or  not  the  said  H.  Powell  tuas  living  ai  the  time 
of  the  death  of  the  said  John  Owen^  or  whether  or  not  he  is  now 
living ;  but  if  the  said  H.  Powell  was  then  living,  this  defeiTdant 
Ellen  Jones  and  the  said  H.  Powell  were  the  only  next  of  kin  of 
Ae  said  John  Owen  at  the  time  of  his  decease ;  and,  if  the  said 
H.  Powell  is  now  living,  this  defendant  Ellen  Jones  and  the  said 
H.  Powell  are  now  the  only  next  of  kin  of  the  said  John  Owen." 
The  defendants  further  said  that  they  were  unable  to  set  forth 
whether  letters  of  administration  to  H.  Powell's  estate  had  been 
granted  to  Mrs.  Edwards ;  and  that  they  had,  in  their  possession 
the  documents  mentioned  in  the  third  schedule  to  their  answer, 
which  they  prayed  might  be  taken  as  part  thereof;  and  they  ad- 
mitted that  those  documents  related  to  the  matters  in  the*  bill, 
except  the  question  of  H.  PowelVs  death. 

The  plaintifb  then  amended  their  bill  by  inserting  in  it  a  let- 
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ter  of  the  27th  of  August,  1841,  written  by  their  solicitor,  Mr. 

Roberts,  to  the  defendants,  and  applying  for  an  account  of  Owen's 
estate :  and  the  amended  bill  charged  that^  in  answer 

[*634]  to  that  letter,  the  defendant,  *Pi^rce  Jones,  wrote  a  let- 
ter to  Mr.  Eoberts,  dated  the  81st  of  August,  1841,  which 

commenced  thus :  "  This  is  to  inform  you  that  I  had  a  letter,  on 

the  same  subject,  about  two  years  before  Howell  Powell's  death, 

by  his  son-in-law." 

The  defendants,  in  their  answer  to  the  amended  bill,  said  that 
they  were  of  Very  advanced  age ;  that  neither  of  them  had  any 
recollection  of  having  received  the  alleged  or  any  other  letter, 
from  Roberts;  and  that,  at  the  time  when  that  letter  waft  stated 
to  have  been  answered,  P.  Jones  was  nearly  blind :  and  he  and 
his  wife  denied,  according  to  the  best  of  their  recollection  and 
belief,  that  P.  Jones  ever  wrote  such  a  letter  as  in  the  bill  stated, 
or  any  other  letter,  to  Roberta  They  said,  however,  that  such 
a  letter  might  have  been  written  and  sent  by  some  person  who 
was  in  the  habit  of  being  about  them ;  but  they  denied  that, 
either  at  the  date  of  that  letter  or  at  any  other  time,  they  knew 
or  had  any  reason  to  believe  or  suspect  that  Powell  survived 
Owen  and  was  then  dead,  or  that  they  had  ever  received  any 
such  letter  as  was  referred  to  in  their  alleged  answer  to  Roberts. 
They  added  that  the  documents  admitted,  by  their  answer  to  the 
original  bill,  to  be  in  their  possession,  related,  but  that  no  other 
documents  in  their  possession,  related  to  Owen's  estate ;  and  that 
such  documents  did,  in  the  manner  appearing  in  the  original  and 
amended  bill,  and  in  their  answer  to  the  original  bill  and  the 
schedules  thereto,  and  in  their  answer  to  the  amended  bill,  exclu- 
sively relate  to  or  evidence  their  title ;  unless  the  plaintifib  should 
prove  that  Powell  survived  Owen,  and  that  Mrs.  Edwards  was 
his  personal  representative;  and  that,  unless  the  plaintiffi  should 

prove  those  facts,  the  documents  in  their  possession, 
{*635]    would  not  relate  to  property  or  matters  *to  which  the 

plaintiff  and  defendants  had  a  common  tide. 

A  motion  was  now  made,  on  behalf  of  the  plaintiff  for  pay- 
ment, into  court,  of  a  sum  of  money  belonging  to  Owen's  estate 
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and  admitted  by  the  defendants  to  be  in  their  hands;  for  the 
production  of  the  documents  mentioned  in  the  schedule,  and  for 
a  receiver  of  Owen's  estate. 

Mr.  BetheU  and  Mr.  Benshaw  in  support  of  the  motion,  pro- 
duced an  aflBdavit  made  by  the  plaintiff  G.  Edwards  and  by 
Roberts  and  his  clerk,  in  which  Edwards  verified  the  signature 
of  the  clerk  to  a  hospital  at  New  York,  to  a  certificate  that  Powell 
died,  in  the  hospital,  on  the  12th  of  December,  1839 ;  and  in 
which  Roberts  and  his  clerk  proved  the  writing  and  sending  of 
the  letter  of  the  27th  of  August,  1841,  and  the  receipt  of  the  an- 
swer, and  that  it  was  in  Pierce  Jones-  handwriting. 

"^  Mr.  Stuart  and  Mr.  Oraig  for  the  defendants,  objected  to  the 
affidavit  being  read,  on  the  ground  that  the  object  of  it  was  to 
prove  hjbict,  namely,  the  death  of  Powell,  which  was  neither  ad- 
mitted nor  denied  by  the  answer.  They  cited  OasteUain  v.  Blu- 
menihalj{a)  and  Dublesa  v.  FliniSJ)) 

Mr.  BetheU  and  Mr.  Benshaw,  in  answer  to  the  objection,  said 
that  Oastellain  v.  Blumenihal  decided  nothing  more  than  that,  if 
a  plaintiff  was  showing  cause  against  dissolving  the  common  in- 
junction on  merits  confessed  in  the  answer,  he  must  find 
the  merits  in  the  answer ;  that  *Lord  Langdale,  however,  [*686] 
had  expressed  an  opinion,  in  Ord  v.  White,{c)  that,  even 
in  that  case,  affidavits  were  admissible  to  prove  allegations  in  the 
bill  which  the  answer  neither  admitted  nor  denied :  and  they 
cited  Morgan  v.  Ooode,{J)  Farrer  v.  Hutchin3(m,{e)  Jefferys  v. 
Smithj{g)  Addis  v.  OampbeU^Qi)  Barrett  v.  7HckeU,{t) 

The  Vicb-Chancellob  decided  that  the  affidavit  was  not  ad- 
missible to  prove  the  death  of  H.  Powell. 


May  2d. — ^The  motion  was  not  mentioned  again  until  this 
day,  when 

(a)  AfUe,  Vol  XII,  p.  47.  (e)  3  Yonn.  ft  OolL  692. 

(d)  4  Ujl  k  Cr.  502.  {g)  1  Jaci  k  Walk.  298. 

(c)  3  Bear.  367.  (h)  1  BeaT.  258. 

(ci)  8  Mer.  610.  (»)  Jac  Bep.  169.  ^ 
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Mr.  Bethell  and  Mr.  JRenshaw  proposed  to  read  the  affidavit  to 
prore  Roberts'  letter  to  the  defendants  and  the  answer  to  it;  the 
latter  of  which,  they  said,  contained  a  statement  which  went  very 
fex  to  prove  that  Powell  survived  Owen,  They  added  that  a 
plaintiff  was  always  at  liberty  to  prove,  by  affidavit,  documents 
which  the  answer  neither  denied  nor  admitted ;  and  that,  under 
the  43d  general  order  of  August,  1841,  exhibits  might  be  proved, 
by  affidavit,  even  at  the  hearing  of  a  cause. — [The  Vice-Chak- 
CELLOR : — The  question  is  whether  the  43d  order  authorizes  a 
document  to  be  proved  by  affidavit,  in  any  stage  of  a  cause 
except  the  hearing.] — ^Neither  the  answer  to  Roberts'  letter,  nor 
the  fact  which  it  tends  to  prove,  is  positively  denied  by  the  an- 
swer :  and  the  defendants  admit  that  it  may  have  been 
[*687]  written  by  some  person  in  the  habit  of  being  *about 
them ;  therefore  it  may  have  been  written  by  some  per- 
son, by  their  authority.  Jeffert/s  v.  Smith,  Ordr,  While,  Barrdt 
V.  TidceU,  and  Hodgson  v.  Dean.(a) 

The  Vice-Chancellor  : — ^I  entertain  a  veiy  dear  opinion 
upon  the  present  question :  and,  if  the  discussion  had  terminated 
when  the  motion  was  first  brought  before  me,  I  should  have  ex- 
pressed the  same  opinion  upon  it  as  I  now  do,  and  that  is,  that 
I  am  net  authorized,  by  the  practice  of  the  court,  to  admit  the 
affidavit. 

The  bUl  is  filed  by  persons  claiming  under  Howell  Powdl, 
whom  they  represent  to  have  been  one  of  the  two  next  of  kin 
of  John  Owen,  the  intestate  in  the  cause,  and  to  hiave  been  enti- 
tled, as  such,  to  a  moiety  of  the  intestate's  residuary  personal 
estate.  To  that  bill  an  answer  is  put  in,  in  which  the  title  of  the 
plaintiffs  is  not  admitted,  or,  at  the  utmost,  is  admitted  hypo- 
thetically  only,  that  is,  provided  the  allegations  in  the  bill  with 
respect  to  the  title  of  the  plaintiffs,  are  true.  Then  the  plaintiffii 
amend  their  bill,  and  an  answer  is  put  in  to  the  amended  bill, 
which  leaves  it  uncertain  whether  a  particular  letter  was  ever 
written  or  not,  and,  if  it  was  written,  whether  it  was  written 
under  such  circumstances  as  to  make  it  binding  on  the  defend- 

(a)  2  Sim.  &  Sto.  221. 
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ants:  for,  in  my  opinion,  the  statement  that  it  might  have  been 
written  by  some  person  in  the  habit  of  being  about  the  defend* 
ants,  does  not  amount  to  an  admission  that  it  was  written  by 
some  person  authorized  by  the  defendants.  And  my  notion  is 
that,  on  an  interlocutory  application  Uke  the  present, 
where  the  subject  of  the  application  is  *not  an  injunction  [*688] 
to  restrain  waste,  the  plaintiff  cannot  make  his  title  bet- 
ter than  he  finds  it  on  the  answer. 

I  am,  therefore,  of  opinion  that  the  afSidavit  cannot  be  admitted 
in  support  of  the  motion,  so  &r  as  it  asks  either  for  payment  into 
court,  of  the  sum  admitted  by  the  defendants  to  be  in  their  hands, 
or  for  the  appointment  of  a  receiver.  But  I  will  hear  anything 
that  can  be  said  in  support  of  that  part  of  the  motion  which  re* 
lates  to  the  production  of  documents. 

Mr.  BetheU  and  Mr.  Benshaw  then  said  that,  where  a  defend- 
ant submitted  to  answer,  and  admitted  that  he  had  documents  in 
his  possession  relating  to  the  matters  contained  in  the  bill,  the 
doctmients  were  part  of  the  discovery  which  he  had  submitted 
to  give ;  and,  consequently,  the  plaintiff  was  entitled  to  have 
ihem  produced  for  his  inspection :  that,  if  the  plaintiff  in  this 
case  had  amended  their  bill  and  required  the  defendants  to  set 
forth  the  contents  of  the  documents,  word  for  word,  the  defend- 
ants could  not  have  refused  so  to  do.  They  cited  Hardman  v. 
I!Uame8,{a)  Tyler  v.  Drayton,{b)  Smith  v.  TheDukeof  Beai^ort,{c) 
and  Wigram  on  Discovery,  p.  210. 

The  Vice-Chanoellor  :— It  is  perfectly  plain,  in  such  a  case 
as  this,  where  a  party  sues  as  representing  one  of  the  next  of 
kin  of  an  intestate,  and  his  title  is  not  admitted  by  the  defendant^ 
that  he  is  not  entitled  to  a  production  of  the  documents  which 
the  defendant  merely  admits  to  be  in  his  possession  and  to  relate 
to  the  affairs  of  the  intestate. 

*This  case  is  not  at  all  like  ffardmanr.  JEUames;  for    [*6S9] 

(a)  2  MyL  k  Keen,  732.  (c)  1  Haro,  607 

(&)  2  Sim.  ft  Sto.  309. 

Vol.  Xm.  84 
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in  that  case,  the  defendant  referred  to  the  doeoments  as  sdbstaa- 
tiating  the  statements  in  his  answer. 

In  the  passage  which  Mr.  BetheU  read  from  Tice-Chancellor 
Wigram's  work  on  discovery,  the  learned  author  seems  to  me 
to  take  it  for  granted  that  the  party  had  a  title:  nnless  that  is  sa 
I  cannot  accede  to  the  proposition  there  stated.(ci) 

Motion  refused  with  costs. 

(a)  See  1  Phittipe  Bep.  501. 


COHAH  V.  COHAM. 
Infant — Ghmrdian, 


1843:  23d  December. 

The  court  will  refer  it  to  the  master,  to  approve  of  a  guardian  for  an  infinit,  ootwiUi* 

standing  the  infiint,  being  fourteen  years  of  age  and  entitled  to  real  estate,  bas^ 

by  deed,  appointed  a  guardian  for  himselt 

A  P£TITI0N  presented  in  this  cause,  in  the  name  of  an  infimt, 
for  a  reference  to  the  master  to  approve  of  a  guardian,  was  o^ 
posed  on  the  ground  that  the  in&nt,  who  was  fifteen  years  of 
age  and  tenant  for  life  of  real  estate  under  his  feither's  will,  had, 
by  deed,  appointed  a  gentleman  named  Basset^  his  maternal 
unde,  to  be  his  guardian. 

Mr.  BetheU  and  Mr.  Nichols,  in  support  of  the  petition,  said 
that  an  infant  had  no  power  to  appoint  his  own  gucu^dian,  unless 
he  was  seised  df  socage  lands  by  descent.  Ex  parts  WatidM  ;{h) 
Quadring  v.  Dovms  ;(c)  Curtis  v.  Rippon.{d) 

[*640]        *Mr.  FolleU  supported  the  petition  on  behalf  of  the 
infant's  paternal  relations. 

Mr.  Shmri  and  Mr.  WiOoock,  for  Mr.  Basset^  said  ibat^  where 

(6)  2  Yez.  470.  (<i)  4  Madd.  46S. 

(c)  2  Kod.  Rep.  17*7 
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401  in&nt  of  tlie  age  of  fourteen  was  entitled  to  real  estate,  he 
was  entitled  by  law  to  nomina,te  his  guardian.  Co.  Litt.  78  b, 
and  Hargrave's  note  (16),  88  b ;  and  Chambers  on  In&ncy,  516. 

The  Vicb-Chancsllor  said  that  no  imputation  was  cast  upon 
lihe  eharaoter  of  Mr.  Bassett,  either  by  the  petition  or  by  the 
affidavits  in  support  of  it^  but  that  it  appeared  that  some  ani* 
mosity  existed  between  the  infant's  relations  on  his  fiatther's  side^ 
and  his  relations  on  his  mother's  side,  in  consequence  of  which 
the  petition  had  been  presented ;  and  that,  as  the  parties  could 
xiot  agree  among  themselves,  he  considered  it  to  be  a  matter  of 
•course  to  direct  a  reference^  to  the  master,  to  approve  of  a 
guardian. 

His  Honor  added  that  he  had  referred  to  the  entry  of  Ourti$ 
▼.  Sippetij  in  Beg.  lib.  A.  1819,  fo.  222,  from  which  it  might 
be  collected  that  the  in&nt^  in  that  case^  was  entitled  to  real 
estate ;  and  he  made  an  order  according  to  the  prayer  of  the 
petition* 


*Sr.  Victor  v.  DBVBRBUx.(a)  [*Q41] 

Practice. — Fund  in  Court — Paymeni  of  Moiiey  into  CburL 

t844:  ISthJwiuiyanddtbPebnuHy, 

The  oourt  will  not  order  money  into  court  if  the  title  of  the  party  applying  ia  at  all 
doubtibL  Neither  will  it  order  a  Amd  standing  to  the  credit  of  a  cause  between 
A.  and  B.  to  be  transferred  to  the  joiat  credit  of  that  and  another  cause,  in  which  it 
is  claimed  by  C,  adversely  to  both  A.  and  B^  unless  C  has  a  perfectly  dear  title 
totheftud. 

A  FUND  was  standing  in  the  name  of  the  Accountant-General 
to  the  credit  of  a  cause  intituled :  "  The  Commissioners  of  Cha* 
ritable  Donations  and  Bequests  m  Ireland  v.  Devereuxy  The 
plaintiff  in  the  present  case,  who  was  not  a  party  to  that  cause, 
sought,  by  his  bill,  to  establish  an  equity  on  the  fund,  adversely 
both  to  the  plaintiffs  and  the  defendants  in  that  cause ;  and  he 

(ft)  EttrMioM, 
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now  moved,  before  any  answer  had  been  put  in  to  his  bill,  thai 
the  fund  might  be  transferred  to  the  credit  of  both  the  causes, 

Mr.  Cooper^  Mr.  Lee  and  Mr.  Wilson^  for  the  motion,  read  affi- 
davits in  support  of  the  claim  which  the  plaintiff  sought  to  es- 
tablish by  his  bill,  and  said  that  the  plaintiff  was  not  asking 
that  money  which  was  in  the  pockets  of  defendants,  might  be 
paid  into  court ;  but  that  money,  which  was  already  in  caurt^ 
might  be  transferred  from  the  credit  of  the  cause  in  which  it  had 
been  paid  in,  to  the  credit  of  that  and  another  cause  ia  which  a 
separate  and  distinct  claim  was  made  to  it ;  and  which  was  so 
intricate  that  it  could  not  be  properly  determined  before  the 
cause  was, heard;  and,  therefore,  the  court  would  protect  the 
fund  in  the  meantime. 

Mr.  Wakefield,  Mr.  BetheU,  Mr.  Wilcock,  Mr.  F(Jber  and  Mr.  BdOr 
van  appeared  to  oppose  the  motion ;  but 

The  Vice-Chancellor,  without  hearing  them,  said: — ^The 
question  is  whether  it  is  the  practice  of  this  courts 
[*642]  *before  answer,  before  the  title  of  the  plaintiff  is  ad- 
mitted, and  where,  as  the  counsel  in  support  of  the  ap- 
plication have  admitted,  the  question  is  too  difficult  to  be  decided 
on  motion,  to  interfere  and  say  that  a  fund  in  a  given  position, 
shall  be  displaced  merely  because  a  case  has  been  brought  for- 
ward which  may  or  may  not  be  decided  in  the  applicant's  &vor. 

The  rule  is  that  a  party  asking  that  money  may  be  ordered 
into  court,  should  have,  not  a  doubtful,  but  a  clear  case.  Ihaye 
discussed  the  point  with  Lord  Cottenham ;  and  his  Lordship 
agreed  with  me  that  applications  of  such  a  nature  ought  not  to 
be  granted,  unless  the  party  applying  has  a  clear  right. 

In  the  case  now  before  me,  affidavits  have  been  filed  in  sup- 
port of  the  plaintiflTs  title,  but  no  answer  has  been  put  in ;  and 
it  has  been  admitted  that  the  claim  made  by  the  plaintiff  is  too 
intricate  to  be  decided  on  motion :  and,  under  these  circumstan- 
ces, I  am  of  opinion  that  the  rule  of  the  court  must  prevail : 
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and,  therefore,  without  giving  any  opinion  on  the  merits  of  the 
plaintiff's  case,  I  refuse  his  motion  with  costs.(a) 

(a)  See  Bkhardton  y.  The  Bank  of  England,  4  Myl.  k  Cr.  165. 


*Bebesford  V  The  Archbishop  of  Armagh.    [♦WS] 
Husband  and  Wife. — Separate  Property. — Acquiescenoe.  . 

1844:  nth  and  20«h  Jaatuiy. 

A  married  lady  became  entitled  to  an  estate  for  her  separate  use,  under  her  grand- 
fiither's  will;  and  she  and  her  husband  joined  in  appointing  a  person  to  reoeiye 
the  rents,  as  their  agent ;  who,  by  the  husband's  direction,  paid  them  to  an  ac- 
count opened  by  him  with  H.  ft  Co.,  the  bankers  of  his  wife's  fkmily ;  and  he  drew 
checks  on  H.  &  Co.  for  sums,  some  of  which  he  applied  for  his  own  purposes,  and 
the  rest  to  keep  down  the  interest  of  incumbrances  on  the  estate.  At  the  hus- 
band's death  a  large  balance  remained  in  the  hands  of  H.  ft  Ca,  which  they  trans- 
fened  to  the  account  of  his  executors;  and  his  wife,  who  was  his  sole  executrix, 
drew  on  H.  ft  Co.  in  that  character,  and  died  about  ten  months  after  her  husband; 
Held,  that  the  balance  belonged,  not  to  her,  but  to  her  husband's  estate. 

Under  the  will  of  John  Lord  Delaval,  the  late  Marchioness 
of  Waterford,  his  granddaughter,  was  tenant  for  life,  for  her 
separate  use,  of  an  estate  called  the  Fordcastle  estate,  in  remain- 
der expectant  on  the  decease  of  Lady  Delaval,  her  mother. 
During  Lady  Delaval's  lifetime,  the  rents  of  the  estate  were  re- 
ceived by  a  gentleman  named  Carr,  as  her  agent ;  and,  on  her 
death,  which  took  place  in  1822,  the  Marquis  and  Marchioness 
of  Waterford  appointed  the  same  gentleman  to  receive  the  rents 
as  their  agent  From  that  time  until  the  marquis'  death,  Carr, 
by  the  direction  of  the  marquis,  paid  the  rents,  not  to  Drum- 
mond  k  Co.,  who  were  his  bankers,  but  to  Hoare  k  Co^  who 
were  the  bankers  of  the  marchioness'  family ;  and  they  placed 
the  same  to  the  credit  of  the  marquis.  The  sums  so  paid  during 
the  marquis'  lifetime,  amounted  in  the  whole  to  80,0002. :  and 
the  marquis,  at  different  times,  drew  checks  on  Hoare  k  Co« 
for  sums  amouniing  to  19,0002.^  which  he  applied  to  keep  down 


e44  CASES  IN  CHANCERY. 

1844.— BereflCbrd  ▼.  The  AxchbislM^  (^Aiaa^ 

the  interest  of  incumbrances  on  the  Fordcastle  eslat^(a) 
[*644]  to  pay  for  the  fnmiture  at  *Fordcastle  which  he  pur- 
chased after  Lady  Delaval's  death,  and  to  dischai^ 
debts  due  from  him  to  his  physician,  solicitor  and  other  persons. 
The  marquis  died  in  July,  1826 :  and  the  marchioness  was  his 
sole  acting  executrix,  Ailer  his  death,  Hoare  &  Co.  transferred 
11,000/.,  the  balance  of  the  80,000?.  remaining  in  their  hands, 
from  the  marquis'  account  to  an  account  intituled :  "  The  Execu- 
tors of  the  late  Marquis  of  Waterford :"  but  it  did  not  appear 
whether  they  made  that  transfer  of  their  own  accord,  or  by  the 
direction  of  the  marchioness.  The  marchioness,  however,  as  the 
executrix  of  the  marquis,  drew  several  checks  on  Hoare  &  Co.^ 
which  were  paid  out  of  the  balance,  partly  on  account  <rf  the  in- 
terest of  the  sums  charged  on  the  Fordcastle  estate,  and  partly 
on  account  of  the  marquis'  funeral  expenses. 

The  marchioness  died  in  June,  1827. 

After  her  death  the  suit  was  instituted  for  the  administration 
of  the  marquis*  estate.  One  question  in  the  cause  was,  whether 
the  balance  in  the  hands  of  Hoare  &  Co.,  at  the  death  of  the 
marquis,  belonged  to  the  marchioness,  or  formed  part  of  the  mar- 
quis' estate. 

The  decree  at  the  hearing  directed  the  master  to  inquire  and 
state  what  was  the  annual  amount  of  the  rents  of  the  Fordcastle 
estate  from  Lady  Delaval's  death  until  the  death  of  the  marquis^ 
and  when  and  by  whom  and  by  whose  authority  the  same  were 
received  and  paid,  and  what  charges  were  payable  thereout;  and 
whether  there  was  any  agreement  or  consent  hy  the  mwthio'nessy 
with  any  person  and  whom,  as  to  the  receipt^  payment  or  appli- 
cation of  the  surplus  rents ;  and  the  master  was  directed 
[*645]  to  state  all  the  circumstances  *as  to  the  receipt,  payment 
and  application  thereof 

(a)  The  mArquis  himself  vras  entitled  to  the  interest  of  63,0002.  and  to  an  annoitjr 
cf  4292.,  part  of  the  chai^gpes  on  the  estate,  out  of  which  1,000/.  a  year  waa  payabla 
to  the  marahiooesB  under  her  marriage  aettlement. 
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The  master  reported  that  no  direct  eyidenoe  had  been  laid  be* 
fere  him  of  any  agreement  having  been  entered  into  or  of  any 
consent  having  been  given,  by  the  marchioness,  as  to  the  receipt, 
payment  or  application  of  the  surplus  rents :  but,  as  it  appeared, 
fix>m  the  evidence  before  him,  that  the  marquis  was  permitted 
to  deal  with  the  cash  standing  to  his  accoimt  firom  time  to  time 
at  Hoare's  bank,  as  if  the  same  belonged  to  him,  without  any 
interference  by  the  marchioness  or  any  person  on  her  behalf; 
and  as  it  further  appeared  that,  after  the  marquis'  death,  the 
marchioness,  as  his  executrix,  treated  the  balance  remaining  at 
Hoare^s  to  his  account,  as  part  of  his  personal  estate,  the  master 
conceived  it  to  be  but  reasonable  to  infer  (particularly  as  there 
was  no  satisfactory  evidence  to  the  contrary)  that  the  marchio- 
ness had  privately  agreed  with  or  given  her  consent  to  the  mar- 
quis, that  the  moneys  arisen  fix)m  the  rents  of  the  Fordcastle 
estate,  which  from  time  to  time  should  be  placed  to  his  accoimt 
with  Hoare  &  Co.,  should  be  applied,  by  him,  as  if  the  same  were 
his  own  proper  moneys :  and  the  master,  therefore,  foimd  that 
there  was  an  agreement  or  consent^  by  the  marchioness  with  the 
marquis,  that  the  surplus  of  the  rents  shoidd  be  applied  by  him 
for  his  own  use  and  benefit 

Lady  Ingestrie,  who  was  the  marchioness'  personal  represen- 
tative, excepted  to  the  report,  alleging  that  the  master  ought  not 
to  have  inferred  that  the  marchioness  made  such  agreement  or 
gave  such  consent  as  was  mentioned  in  the  report,  but  ought  to 
have  found  that  the  surplus  rents  were  part  of  the  marchioness' 
estate. 

The  SolicUor-Oenercd,  Mr.  Lowndes  and  Mr.  Elmsley, 
*in  support  of  the  exception,  said  that  the  property  in  [*646] 
question  was  not  pin  money,  with  respect  to  which  ac- 
quiescence on  the  part  of  the  wife,  in  the  non-payment  of  it  by 
her  husband,  was  sufficient  to  discharge  the  husband ;  but  the 
property  in  dispute  was  the  wife's  separate  property,  which  she 
derived,  not  from  her  husband,  but  fix)m  her  own  relations ;  and, 
that  being  the  case,  mere  acquiescence  on  her  part,  was  not  sufli 
dent  to  entitle  her  husband  to  it,  but  there  must  be  evidence  of 
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her  having  done  some  act  amounting  to  a  gift  of  it  to  her  hus- 
band. Pawlet  V.  l)elav(d;{a)  Milnes  v.  Bu8k;{b)  SmUh  v.  Lard 
Camel/ord ;{c)  PoweU  v.  Hankey  ;{d)  AUcrnty-Oeneral  v. /Vim- 

In  Lord  Dighy  v.  H6ward{g)  the  property  in  dispute  was  not 
the  separate  property  of  the  Duchess  of  Norfolk,  but  her  pin 
money :  your  Honor,  however,  held  that  the  estate  of  her  hus- 
band was  accountable  for  the  arrears  of  it.  It  is  true  that  the 
House  of  Lords  reversed  your  Honor's  decree ;  but  the  judgment 
of  their  Lordships  turned  entirely  on  the  property  being  pin 
money  and  pin  money  only  .(A) 

The  evidence  in  this  case  not  only  does  not  prove  that  any 
gift  of  the  rents  was  made  by  the  marchioness  to  the  marquis, 
but  it  proves  the  contrary :  for,  if  there  had  been  any  gift  made 
of  them,  the  marquis  would  have  directed  Carr  to  pay  them,  not 
to  the  bankers  of  his  wife's  family,  but  to  Drummond  &  Co., 
who  were  his  own  bankers  and  on  whom  he  invariably  drew  for 
his  general  purposes.    The  transfer  of  the  balance,  after 
[*647]     *Lord  Waterford's  death,  from  his  account  to  the  ac- 
count of  his  executors,  was  the  act,  not  of  Lady  Water- 
ford,  but  of  Hoare  &  Co. :  and  the  checks  which  she  drew  on 
them  were  for  the  purpose  of  paying  the  interest  of  the  sums 
charged  on  the  Fordcastle  estate.    If  any  of  those  checks  were 
given  to  pay  Lord  Waterford's  debts,  Lady  Waterford  did  not 
draw  them  until  after  she  had  exhausted  the  balance  at  Drum- 
mond's ;  and  then,  having  no  other  fund  to  resort  to,  she  had 
recourse  to  the  balance  at  Hoare's.    Surely,  the  fact  of  her  hav- 
ing drawn  on  Hoare,  under  those  circumstances,  cannot  be  con- 
sidered as  evidence  that  she  had  given  the  rents  to  her  husband. 
All  that  she  intended  by  so  doing,  was  to  make  a  loan  of  a  por- 
tion of  her  own  property,  to  her  husband's  estate. 

We  submit  that  the  whole  of  the  evidence  in  this  case,  shows 

(a)  2  Yez.  663.  (e)  4  Bro.  G.  G.  409. 

(h)  2  Yea.  jun.  488.  (g)  Ante,  YoL  lY,  p.  588. 

(c)  Ibid.  698.  {h)  8  Bligh,  (N.  S^)  224. 
(<0  2  P.  W.  82. 
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nothing  more  than,  that  Lady  Waterford,  haying  a  landed  estate 
which  was  very  heavily  incnmbered,  wished  (as  it  was  very 
natural  for  her  to  do)  to  relieve  herself  from  a  duty  for  which  she 
was  not  qualified,  and  to  leave  the  application  of  the  rents  and 
the  general  managemeiit  of  the  estate  to  her  husband. 

Mr.  Stuart  and  Mr.  JSrwce,  and  Mr.  James  RusseU  and  Mr. 
Vansitlart  ^eale,  in  support  of  the  report : — ^It  has  been  said  that 
property  settled  on  a  married  woman  for  her  separate  use,  con- 
tinues her  property,  imless  there  is  evidence  of  her  having  made 
an  actual  gift  of  it  to  her  husband.  But  we  assert  the  law  to  be 
that,  if  a  wife  sees  her  husband  receive  her  separate  property, 
and  does  not  make  any  claim  to  it  during  his  lifetime,  a  gift  of 
it  will  be  presumed;  that  is,  her  acquiescence  in  the 
receipt  of  it  by  her  husband,  amounts  *to  a  gift  by  her.  [*648] 
Besides,  there  is  evidence  in  this  case  that  Lady  Water- 
ford  did  make  an  actual  gift  of  her  separate  property,  to  Lord 
Waterford:  for  she  joined  in  directing  Carr  to  pay  the  rents  to 
which  she  was  entitled,  to  Hoare  &  Co.,  to  the  separate  account  of 
Lord  Waterford:  the  consequence  of  which  was  that  she  re- 
nounced her  right  to  the  rents,  and  they  were  placed  at  his  ab- 
solute, uncontrolled  disposal.  After  Lord  Waterford's  death, 
the  balance  of  the  rents  was  transferred  to  the  accoimt  of  his 
executors.  Whether  that  act  was  done  by  her  direction  or  not, 
is  immaterial ;  for  she  suffered  the  balance  to  remain  to  that  ac- 
count, and  she  dealt  with  it  as  part  of  her  husband's  assets.  In 
addition  to  that,  it  appears,  firom  the  evidence  before  the  master, 
that  she  paid  to  Hoare  &  Co.,  the  sum  of  615Z. ;  which  had 
nothing  to  do  with  the  rents  of  the  Fordcastle  estate,  but  which 
she  had  received  in  respect  of  the  dividends  of  a  sum  of  stock, 
the  property  of  her  late  husband.  Whistler  v.  Netvman;(a) 
DaUnac  v.  Dalbiac  ,ib)  Squire  v.  Deaji  ;{c)  Ridoui  v.  Lewis  ,id)  and 
the  observations  made  by  the  Lord  Chancellor  on  Powell  v.  nan- 
key  and  Smith  v.  Lord  Camelford,  in  his  judgment  in  Digby  v. 
Howard.{e) 

(a)  4  Ves.  129.  (<l)  1  Atk.  269. 

(d)  16  Ves.  116.  (e)  AfiU,  Vol  lY,  pp.  601  ft  603. 

(c)  4  Bro.  C.  C.  326. 
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The  Soliciior-Oenerdlj  in  reply,  commented  on  Lord  Waterford 
b&ving  left  at  his  death,  so  large  a  balance  as  11,000?.  in  the 
hands  of  Hoare  &  Co.,  when  he  had  a  balance  of  900Z.  onljr  in 
the  hands  of  his  own  bankers ;  and  on  Lady  Waterford  having 
joined  with  him  in  signing  an  authority  to  Carr,  to  distrain  on  one 

of  the  tenants  of  the  Fordcastle  estate  whose  rent  was 
[*649]    in  arrear ;  *and  he  referred  to  Parker  v.  Brook^(a)  and 

2  Roper  on  Husb.  and  Wife,  220  &  221. 

The  Vice-Chanoellob: — ^I  do  not  feel  any  difficulty  on  the 
point ;  because  it  seems  to  me  that  there  is  sufficient  eyidenoe  of 
an  actual  agreement,  by  Lady  Waterford,  that  her  husband 
should  have  the  complete  and  absolute  dominion  over  all  the 
rents  of  the  Fordcastle  estate  to  which  she  was  entitled. 

Under  the  ♦ill  of  Lord  Delaval,  she  was  tenant  for  life,  for 
her  separate  use,  of  the  surplus  rents  after  keeping  down  the  in- 
terest of  the  incumbrances:  and  the  effect  of  the  transaction 
which  took  place  at  the  time  when  she  married  Lord  Beresford, 
was  that  she  herself  was  the  owner  of  1,000/.  a  year,  payable  out 
of  the  interest  of  the  incumbrances:  so  that,  at  the  time  when 
her  life  estate  came  into  possession,  she  was  the  beneficial  owner 
of  the  Fordcastle  estate,  to  the  amount  of  l,000t  a  year  more 
than  she  would  have  been  if  that  transaction  had  not  taken  place. 

Having  regard  to  the  evidence  on  which  the  master's  report 
is  grounded,  it  is  manifest  that  Lady  Waterford  did  mean  that 
Lord  Waterford  should  have  the  absolute  dominion  over  all  the 
rents  of  the  estate ;  and,  in  point  of  fact,  he  had  the  absolute  do- 
minion over  them ;  and  there  was  nothing  like  a  restitution  by 
him  to  her,  or  a  payment  by  him  to  her,  which  at  all  derogated 
fix)m  that  absolute  dominion. 

It  was  said  that  all  the  payments  which  he  made,  frere  merely 

for  keeping  down  the  interest  of  the  incumbrances.  But 

[*660]     that  is  not  strictly  accurate.    For  *instance,  the  sum  of 

8,0512.  was  paid  for  the  furniture  sold  to  him  but  not  to 

(a)  9  Yea  683. 
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liier.  It  was  his  iiimituTe ;  and  though,  as  between  husband  and 
wife,  it  might  have  been  immaterial  who  became  the  purchaser ; 
he  was  the  j)urchaser  in  fiict,  and  the  money  was  paid  by  him. 
Then  there  was  a  further  sum  of  1,072/.  7^.,  a  considerable  por- 
tion of  which  was  paid  for  the  personal  expenses  and  debts  of 
the  marquis.  In  addition  to  which  it  is  quite  clear  that  no  pay- 
ment was  made  to  the  marchioness,  during  her  husband's  life- 
time ;  and  it  is  indisputable  that  that  oould  not  have  taken  place 
without  her  knowledge.  So  that  there  was  an  acquiescence  by 
her,  during  the  whole  of  her  husband's  lifetime,  in  the  conse- 
quences of  that  very  act  which  took  place  immediately  after  her 
mother's  death ;  and  the  fund  remained,  completely,  under  the 
dominion  of  the  marquis  down  to  the  day  of  his  death.  Any- 
thing that  took  place  afterwards  cannot  i^ect  the  case.  It  was 
said,  indeed,  that  the  marchioness  claimed  the  balance  which  re- 
mained at  Hoare's :  but  she  sustained  the  character  of  the  sole 
proving  executrix  of  her  husband's  will ;  and  nothing  that  she 
did  in  the  way  of  claim,  after  the  marquis'  death,  could  affect 
the  case ;  the  question  being  whether,  ai  the  death  of  the  marquis^ 
the  fund  was  not  his. 

With  reference  to  an  observation  which  the  Solicitor- GeTierat 
made,  namely,  that  it  was  extraordinary  that  there  should  be  so 
large  a  balance  standing  to  the  Marquis'  account  at  Hoare's,  at 
his  death,  I  must  say,  that  it  does  not  appear  to  me  to  be  at  all 
extraordinary :  for  it  is  not  by  any  means  unusual  for  noblemen 
and  great  landed  proprietors  to  keep  large  balancesat  their  banker's 
to  answer  any  sudden  emergencies  that  may  arise.  Be- 
sides, there  is  a  passage  in  one  of  the  affidavits  *men-  [*651] 
tioned  in  the  report,  which  accounts  for  the  magnitude 
of  the  balance.  I  allude  to  the  affidavit  of  Mr.  O'Meara,  an 
Irish  gentleman,  who  states  that  he  was  the  agent  of  the  marquis 
in  respect  of  his  estates  in  Ireland,  and  lived  in  habits  of  great 
intimacy  with  him :  that,  on  two  or  three  occasions,  the  marquis, 
in  conversation  with  the  deponent,  adverted  to  his  English  prop- 
erty, and  expressed  his  anxiety  to  comply  with  the  marchioness' 
wish  that  the  proceeds  of  the  Fordcastle  estate,  should  be  al- 
lowed to  accumulate  for  the  benefit  of  his  younger  children. 


651  CASES  IN  CHANCERY. 

1844. — ^Inderwick  t.  Inderwick. 

Now  that  wish  shows  that  the  marchioness  had  no  intention  of 
claiming  the  balance  as  belonging  to  herself.  And  the  marqnisy 
very  prgbably,  intended  to  reserve  it  for  the  purpose  of  aug- 
menting the  fortunes  of  his  yoimger  children,  without  malring 
any  investment  of  it  in  the  names  of  trustees,  which  would  have 
deprived  him  of  the  dominion  which  he  had  over  it  as  a  floating 
balance.  In  my  opinion,  however,  the  fact  that  he  had  so  laige 
a  balance  under  his  control,  is  no  evidence  whatever  that  he  ac- 
knowledged any  right  in  it  as  belonging  to  his  wife.  The  con- 
sequence is  that  the  exception  must  be  overruled. 


[*662]  *lNDEawiCK  V.  Inderwick, 

WilL —  Construction. 

1844:  19th  Janufkiy. 

Testatrix  concluded  her  will  as  follows:  '' Uy  house  in  Trevor  square  I  give  to  mj 
brother,  as  residuary  legatee  of  my  remaining  property,  for  the  benefit  of  his  chil- 
dren:" Held,  that  the  brother  took  the  residue  as  well  as  the  house,  in  trust  for 
his  children. 

The  testatrix  in  this  cause,  after  giving  some  pecuniaiy  lega- 
cies, concluded  her  will  in  the  following  terms : — 

"My  house  in  Trevor  square,  I  give  to  my  brother  John,  as 
residuary  legatee  of  my  remaining  property,  for  the  benefit  of  his 
children :"  and  she  appointed  her  brother  and  another  person, 
the  executors  of  her  will. 

Mr.  Stuart  and  Mr.  Malins  for  the  children,  said  that,  under 
the  above  bequest,  the  testatrix's  brother  was  a  trustee,  of  both 
the  house  and  residue,  for  hi^  children. 

Mr.  Walker  and  Mr.  OockereU  for  the  brother,  said  that  there 
could  be  no  doubt  that  he  took  the  residue  as  well  as  the  house; 
but  that  he  took  the  former  for  his  own  benefit,  and  the  latter,  for 
tHe  benefit  of  his  children,  that  is,  that  the  bequest  ought  to  be  con- 
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Btrued  as  if  it  had  stood  thus:  "  My  hoiise  in  Trevor  square  I  give 
to  my  brother  John  (who  is  my  residuary  legatee)  for  the  benefit 
of  his  children  f  that,  by  mentioning  the  house,  the  testatrix 
showed  that  she  intended  to  make  a  distinction  between  it  and 
the  residue. 

Mr.  BetheU  and  Mr.  Brigga  for  the  testatrix's  next  of  kin,  con- 
tended that  the  bequest  on  which*  the  question  arose,  was  unin- 
telligible with  respect  to  its  subject  as  well  as  its  objects,  and 
that,  therefore,  it  was  void  for  uncertainty. 

*Thb  Vicb-Chancellor  :— The  testatrix  has  ex-    [*658] 
pressed  herself  very  laconically,  throughout  her  will. 
But  it  seems  to  me  that  she  has  constructed  the  final  sentence  of 
it,  so  as  to  make  her  brother  John  a  trustee,  of  both  the  house 
and  residue,  for  his  children. 

As  she  speaks  of  her  brother  as  her  residuary  legatee,  it  is 
manifest  that  he  is  legatee  of  the  residue* 


Cboft  v.  WATSseroix  and  Othkbs.— Watbrton  v.  Croft  and 

Othebs. 

AdministrcUicm  ad  liiem. — Pleading. — Parties. 

1844:  22d  Jannaor. 

The  ooort  will  not  decree  a  general  acooont  and  administration  of  aaaeta,  in  a  suit  In 
which  the  deceased  is  represented  bj  an  administrator  ad  Htem  merely. 

James  and  Thomas  Croft  were  parties  to  the  above  mentioned 
suits  as  creditors  of  Ann  Waterton,  deceased,  and  also  as  repre- 
senting her  by  virtue  of  letters  of  administration  ad  liiem,  ob- 
tained by  them  on  the  death  of  Edward  Birmingham,  to  whom 
general  letters  of  administration  of  her  estate  had  been  granted. 

Mr.  levari  and  Mr.  Fleming  for  Charles  Waterton,  one  of  the  de- 
fendants, objected,  at  the  hearing,  that,  on  account  of  the  limited 
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1 844.— Croft  V.  Waterton. 

nature  of  the  letters  of  administration  granted  to  the  Messrs.  CroU^ 
the  court  ought  not  to  decree  and,  indeed,  could  not  decree  asA 
account  and  administration  of  the  general  assets  of  Ann  Water^ 
ton.    They  cited  Cbugh  v.  Dixon,{a) 

The  Vice-Cha2^cellor: — ^I  do  not  see  how  the  de- 
[*654]     feet  occasioned  by  the  death  *of  the  general  administra* 
tor,  is  supplied    If  there  is  to  be  an  administration  of 
the  deceased's  general  personal  estate,  can  the  suit  proceed  with- 
out having  a  general  administrator  before  the  court  ? 

Mr.  Betkdl  and  Mr.  Bagshawe  for  the  Messrs.  Croft : — ^Letters  of 
administration  ad  litenij  are  commonly  granted  where  the  soft 
relates  to  part  only  of  the  deceased's  estate ;  but,  by  the  letters 
of  administration  which  have  been  granted  to  the  Messrs.  Cioft, 
authority  is  given  to  them  to  the  full  extent  of  the  administration 
of  Ann  Waterton's  estate ;  for  ihey  were  granted  to  them  for  the 
purpose  to  become  and  be  made  parties  to  the  suit,  and  to  attend, 
supply,  substantiate  and  confirm  the  proceedings  already  had,  or 
that  should  or  might  be  thereafter  had,  in  the  suitor  in  any  other 
cause  or  suit  which  might  be,  or  might  have  been  commenced, 
in  this  or  any  other  court,  between  the  parties  to  the  suit  or  any 
other  parties,  touching  or  concerning  the  matters  at  issue  in  ^ 
suit,  and  until  a  final  decree  should  be  made  therein  and  the  de- 
cree carried  into  execution  and  the  execution  thereof  fully  com- 
pleted. So  that  the  dimensions  of  the  suit  and  of  the  letters  of 
administration,  are  precisely  the  same. 

This  case  is  distinguishable  £rom  Chij^h  v.  Diaxm  ;  for,  in  that 
case,  the  limited  letters  of  administration  were  granted,  not  of  the 
estate  of  Ann  Dixon,  the  original  intestate,  but  of  the  estate  of 
T.  R  Dixon,  who  had  been  one  of  her  administrators;  and,  cofr 
sequently,  the  limited  administrator  did  not  at  all  represent  Ann 

Dixon,  and  could  render  no  account,  whatever,  of  her 
[*855]    assets,  which  it  was  the  principal  object  of  the  suit  to  *ob- 

tain.    In  the  present  case,  the  letters  of  administration 

(ft)  Ante,  Vol.  X,  p.  5«4. 
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1844.— Ooft  V.  Walerton. 

obtained  by  the  Messrs.  Croft,  are  letters  of  administration  of  the 
estate  of  Ann  "Waterton,  the  original  deceased  party ;  and  they 
are  granted  for  every  purpose  sought  to  be  obtained  in  the  suit. 

Mr.  Lhyd^  Mr.  Cooker  Mr.  Bajocm  and  Mr.  BoU  appeared  for 
other  parties. 

The  Vicb-Chancellor: — In  my  opinion,  the  objection 
foimded  on  the  limited  nature  of  the  letters  of  administration 
which  have  been  granted  to  the  Messrs.  Croft,  must  be  allowed : 
for  i^  at  any  future  period,  general  letters  of  administration  to 
Ann  Waterton,  are  taken  out,  the  person  to  whom  they  are 
granted,  will  not  be  bound  by  any  of  the  proceedings  in  this 
suit  Now  one  of  the  objects  which  the  Messrs.  Croft  seek  to 
obtain,  is  to  have  certain  property  which  is  in  the  possession  of 
Bobert  Waterton,  one  of  the  defendants  in  the  first  suit  and  the 
plaintiff  in  the  second  suit,  accounted  for  and  applied  as  part  of 
the  assets  of  Ann  Waterton.  Eobert  Waterton,  however,  con- 
tends, as  I  undeiBtand,  that  that  property  does  not  form  part  of 
the  assets  of  Ann  Waterton,  but  belongs  to  himself:  and,  if  I 
should  so  decide  and  the  general  administrator  should  be  dissat* 
iafied  with  my  decision,  there  would  be  nothing  to  prevent  him 
&om  instituting  a  new  suit  for  the  purpose  of  having  the  ques- 
tion determined  a  second  time.  On  the  other  hand,  if  I  were  to 
hold  that  the  property  formed  part  of  the  assets  of  Ann  Water- 
ton,  and  were  to  direct  an  account  to  be  taken  of  it,  the  general 
administrator  might,  if  he  pleased,  file  a  new  bill  for  the  ptirpose 
of  having  the  account  taken  over  again. 

*For  these  reasons  I  think  that  the  causes  now  before    [*666} 
me,  are  defective ;  and  I  shall  order  them  to  stand  over, 
with  liberty  to  the  plaintiff  to  add  parties  as  they  may  be 
advised. 
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PRINCIPAL    MATTERS. 


A 

ACCOUNT. 
See  Maintenance,  2. 

ACKNOWLEDGMENT  OF  TITLE. 

A,  mortgaged  an  estate  to  B.  for  1,000 
years.  B.  died,  having  bequeathed  the 
mortgage  to  his  widow.  She  also  died ; 
and,  in  1822,  her  personal  representatives 
entered  mto  and  continued  in  possession  of 
the  estate  until  1838,  when  they  sold  and 
assigned  the  mortgage  to  C,  who  entered 
and  continued  in  possession  until  1843, 
when  A.'s  heir  filed  a  bill  to  redeem,  on 
the  ground  that  the  deed  of  assignment 
recited  the  mortgage  and  conveyed  the 
term  to  C,  subject  expressly  to  the  equity 
of  redemption  of  A.  or  his  legal  represent- 
atives: Held,  that  the  deed  was  not  such 
an  acknowledgment  of  the  mortgagor's 
title  as  to  make  the  estate  redeemable. 
Luccu  V.  Jknniaony  694 

ACQUIESCENCE. 
See  Husband  and  Wife. 

ADEMPTION. 

See  CONTEBSION. 

ADMINISTRATION. 


I.  A.,  the  executor  of  B.,  dealt  with 
canal  shares,  which  had  belonged  to  B., 

Vol.  XIII.  85 


as  his  own  property,  and  ultimately  be- 
queathed them  specifically  to  C. ;  and  he 
gave  certain  other  chattels,  which  alwajrs 
had  been  his  own  property,  to  D.,  and 
di4l  possessed  of  but  very  little  other 
property,  leaving  some  of  B.'s  debts  un- 
paid, and  a  bahince  due  fit>m  him  in  re- 
spect of  his  receipts  and  payments  on 
account  of  B.'s  estate.  At  his  death,  the 
canal  shares  remained  standing  in  B.'s 
name :  Held,  that  those  shares  were  not 
exclusively  applicable  to  pay  B.'s  unsatis- 
fied debts;  but  that  A.'s  general  personal 
estate  must  be  applied  first,  and  that  C. 
and  D.  must  contribute  to  make  up  the 
deficiency,  in  proportion  to  the  value  of 
the  articles  bequeathed  to  them  respect- 
ively.    Ibbetson  v.  Ibbetsorij  544 

2.  The  court  will  not  decree  a  general 
account  and  administration  of  assets,  in 
a  suit  in  which  the  deceased  is  represent- 
ed by  an  administrator  ad  lilem  merely. 
Croft  y,  Waterton,  653 

jSSstf  Assets. 


AFFIDAVIT. 

The  plamtiflf 's  title  to  the  relief  prayed 
depended  upon  A.  (whose  administrator 
he  was)  having  survived  B.  The  answer 
stated  that  the  defendant  did  not  know 
and  could  not  set  forth,  whether  A.  did 
survive  B.  or  whether  A.  was  living  or 
dead.  The  plaintiff,  in  support  of  a  mo- 
tion for  a  receiver  and  for  payment  into 
court  of  money  in  the  defendant's  hands, 
produced  an  affidavit  to  prove  that  A. 
died  after  B.,  and  to  prove  also  a  letter 
alleged  to  have  been  written  by  the  de- 
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fendant  to  the  plaintiff  *8  Bolicitor,  and  to 
contain  an  admission  of  the  fact  The 
answer  denied  that  the  defendant  wrote 
the  letter,  but  added  that  it  might  have 
been  written  by  some  person  in  the  habit 
of  being  about  hun:  Held,  that  the  affi- 
davit wafl  not  admissible.    Edwards  v. 


Jonea^ 


632 


that  the  annuity  was  a  eubsisdiig  chai^ge 
on  his  estates,  and  the  decree  and  pro- 
ceedings m  the  suit  had  treated  the  annu- 
ity as  valid.  Under  those  drcumstanoefl, 
the  grantor's  devisee  was  restrained  from 
proceeding  at  law,  to  set  aside  the  annu- 
ity for  want  of  a  memorial.    Roberts  r. 


Madocks, 


649 


AGREEMENT. 


A.  being  tenant  for  life  of  an  estate, 
with  remainder  to  his  sons,  successively, 
in  tail  male,  entered  into  an  agreement 
with  B.,  by  which  it  was  stipulated  that 
A.  should  procure  an  act  of  Parliament  to 
>  enable  him  to  sell  the  estate  to  B. ;  and 
that  B.  should  bear  all  the  expenses  inci- 
dent to  and  consequent  upon  his  proposal 
to  purchase  the  estate,  together  with  the 
expense  of  obtaining  the  act,  of  preparing 
the  abstract  and  showing  a  title  to  the 
estate,  and  of  and  about  making  and 
completing  the  sale  and  conveyance  to 
him,  together  with  the  expense  of  the 
agreement,  and  all  other  expenses  what- 
soever of  A.,  in  consequence  of  the  sale,  or 
arising  auiofor  in  any  tiay  rdcUing  Ihereio, 
or  to  the  proposal  of  B.  A.  accordingly 
obtained  an  act  for  tlie  sale  of  the  estate 
to  B.,  which  directed  the  purchase  money 
to  be  invested  in  lands  to  be  settled  to 
the  same  uses  as  the  estate  stood  limited 
to :  Held,  that  B.  was  not  bound  to  pay 
the  expenses  of  the  investment  In  re 
London  Bridge  Ads,  180 

See  CoTENAirr,  1,  2. 

Specific  PEEFOBiiANCB. 


APPEARANCE. 
See  New  ObdsbB)  ^  6. 


ALLOTMENT. 
See  Imtebest,  1. 

AMENDED  BILL. 
See  Deuubree. 

AMENDMENT. 

An  order  to  amend  as  the  plaintiffs  may 
be  advised,  does  not  authorize  the  names 
of  co-plainUfis  to  be  struck  out  Sloggdt 
Y.  CoHins,  466 


ANNUITY. 

The  grantor  of  an  annuity  had  admit- 
ted, in  his  anflwer  to  a  bill  in  Chanceiy, 


APPOINTMENT. 

1.  Testator  gave  7,0002.  stock  to  tnu- 
tees,  in  trust  to  pay  the  dividends  to  his 
son  for  life,  and  alter  his  death,  to  x)ay  the 
capital  and  dividends  to  and  amongst  all 
his  children,  at  such  time  or  times,  age  or 
ages,  and  in  such  proportions,  manner 
and  form,  and  for  such  intents  and  pur- 
poses in  all  respects,  as  the  son  should 
appoint ;  and,  in  default  of  appointment, 
to  pay  and  divide  the  same  unto  and 
equally  amongst  all  the  children,  as  they 
should  severally  attain  twenty-one,  and, 
in-  the  meantime,  to  apply  the  dividends 
for  their  maintenance  as  the  tmstees 
should  think  fit.  The  son,  by  hia  will, 
directed  that  the  stock  should  not  be 
divided  amongst  his  children  until  their 
mother^s  death,  and  thai  she  should  receiot 
the  dividends  during  her  life^  and  apply  (he 
same,  in  (he  exercise  of  tier  sound  discreUott, 
for  the  best  inlerebi  and  advarUage  of  his 
children,  and  that,  on  her  death,  the  c^ 
ital  should  be  divided  amongst  the  chil- 
dren in  certain  proportiona  The  son  left 
eleven  children,  some  of  whom  were 
adult :  Held,  tliat  the  son's  will  was  not 
a  good  execution  of  the  power,  so  &r  as 
it  directed  the  dividends  of  the  stock  to 
be  paid  to  his  wife  during  her  li&,  Chsh 
tery.  Chadwick,  102 

2.  Under  a  marriage  settlement,  the 
husband  and  wiib,  having  power  to  ap- 
point 10,000/.  amongsC  aU  their  younger 
clilldren,  but  in  such  shares  as  they  should 
think  fit,  i^pointed  the  whole,  in  different 
sums  and  at  different  times,  to  four  of  the 
younger  children,  to  the  exclusion  of  the 
rest:  Held,  that  the  three  first  appoint- 
ments were  good,  and  only  the  last^  void. 
Yomg  V.  Lord  Waterpark,  202 

3.  A  married  lady  having  power,  imder 
her  settlement,  to  dispose  of  real  and  per- 
sonal property,  to  which  her  husband  was 
entitled  for  his  life;  and  her  husband 
having  agreed,  subsequently  to  the  m^ 
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liage>  ^t  oertoin  other  penotul  property 
ahoold  be  disposed  of  by  ber,  in  such 
numaer  as  she  thought  proper,  made  a 
will  commendBg  as  follows:  ** I,  Ann  B., 
the  wife  of  W.  K,  by  ^  autkcrity  of  my 
marriage  arUdes^  do  make  this  my  last 
will  and  testament  Whereas  my  hus- 
band is  entitled  to  the  whole  of  the  rents 
and  profits  of  my  estates,  both  real  and 
personal,  during  his  life ;  from  and  after 
the  decease  of  myself  and  my  husband,  I 
do  hereby  give,  Ac."  The  testatrix  then 
proceeded  to  dispose  of  the  property  com- 
prised in  her  settlement :  and,  after  ap- 
pointing executors,  she  gave  xiU  the  rest^ 
residue  and  remainder  of  her  property^ 
both  real  and  personal,  to  G.  H. :  Held, 
that  the  will  was  an  appointment  of  the 
property  comprised  in  the  post-nuptial 
•agreement,  as  well  as  of  that  comprised 
in  the  settlement  Harrington  v.  Har^ 
ringion,  318 

4.  A.  had  power  to  appoint  a  fhnd 
amongst  all  the  children  of  B.,  begotten 
and  to  be  begotten^  and  their  issue,  and,  in 
default  of  app<Nntment,  the  fluid  was 
given  to  the  children  equally.  E  had 
only  six  childron,  all  of  whom  wero  living 
when  the  power  was  created.  A.  direct- 
ed by  his  will  that  the  share  which  every 
child  of  B.  begotten  or  to  be  begotterk,  was 
entitled  to  in  defitult  of  appointment, 
flhould  be  held  in  trust  for  that  child  for 
life,  and,  after  its  death,  for  its  children 
Held,  that  the  appointment  was  not  void 
for  remotenesa     GrigUh  v.  FownaU,   393 

6.  Testatrix  having  a  testamentary 
power  of  appointment  in  favor  of  her  chil- 
dren, over  certain  sums  of  stock  standing 
in  the  names  of  A.  and  B.,  as  trustees, 
gave  and  bequeaUied,  and,  by  virtue  of 
every  power  enabling  Iker  in  thai  behalf, 
appointed  all  the  property  of  or  to  which 
she  was  thexi,  or,  at  the  time  of  her  death, 
should  or  might  be  poflseased  or  entitled 
or  have  power  to  dispose^  to  A.  and  B., 
Upon  trust,  after  payment  (fher  debts  <xnd 
fitnercd  and  iettameniary  expenses,  to  in- 
vest the  residue  thereof  in  their  names, 
in  the  funds,  or  upon  government  or  real 
security ;  and  she  then  declared  trusts  in 
lavor  of  her  children.  She  died  possessed 
of  personal  estate  more  than  suliicioht  to 
pay  her  debts  and  funeral  and  testaments 
ary  expenses:  Held,  that  her  will  was 
not  an  exercise  of  the  power.  Clogstaun 
v.  WaJcoU,  623 

ASSETa 

A^  the  executor  of  B.,  dealt  with  canal 
shares^  which  had  belonged  to  E,  as  his 


own  property,  and  ultimately  bequeathed 
them  specifically  to  C. ;  and  he  gave  cer- 
tain other  (battels,  which  always  had 
been  his  o^ii  property,  to  D.,  and  died 
possessed  of  but  very  little  other  prop- 
erty, leaving  some  of  B.'s  debts  unpaid, 
and  a  balance  due  fhom  him  in  respect  of 
his  receipts  and  payments  on  aooount  of 
B.'b  estatew  At  his  death,  the  canal  shares 
remained  standing  in  B.'s  name:  Held, 
that  those  shares  were  not  exclusively 
applicable  to  pay  B.'s  unsatisfied  debts; 
but  that  A.'s  general  personal  estate  must 
be  applied  first,  and  that  C.  and  D.  must 
contribute  to  make  up  the  deficiency  in 
proportion  to  the  value  of  the  articles  he- 
queathed  to  them.    Ibbetson  v.  Jbbeieony 

644 


ASSIGNEE  OF  BANKRUPT. 

A  married  lady  filed  a  bUl  agamst  her 
husband  (who  had  become  bankrupt)  and 
his  assignee,  alleging  that  a  sum  of  stock 
which  had  fallen  mto  possession  after  the 
bankruptcy,  was  subject,  under  the  cir- 
cumstances stated  m  the  bill,  to  the  trusts 
of  her  settlement,  and  did  not  belong  to 
the  assignee.  The  assignee  submitted 
the  question  to  tiie  court  The  court  de- 
cided that  the  fund  was  subject  to  the 
trusts  of  the  settlement,  and  refused  to 
give  the  assignee  his  costs,  as  he  ought  to 
have  disclaimed.    Blythev,  GranviUe,  190 


ASSIGNMENT. 

The  interest  of  a  sum,  secured  by  a 
mortgage  of  tithes,  being  in  arrear,  the 
mortgagor  wrote  and  gave  to  the  mort- 
gagee, a  letter  to  the  lessee  of  the  tithes, 
desiring  him  to  pay  the  sum  in  arrear,  to 
the  mortgagee,  and  to  charge  it  to  the 
mortgagor,  in  settling  for  the  tithes  of  the 
current  year.  The  mortgagor  sent  the 
letter  to  the  lessee,  who  undertook  to  pay 
the  amount  within  a  certain  time.  The 
payment,  however,  was  never  made: 
Held,  that  the  letter  was  not  an  assign- 
ment in  equity,  to  the  mortgagee,  of  a 
debt  due  firom  the  lessee  to  the  mortga- 
gor, but  was  an  order  for  payment  of  mo- 
ney, which  could  not  be  enforced,  because 
it  was  not  stamped.  Lord  Braybrooke 
V.  Meredithf  271 


ASSIGNMENT  PENDENTE  LITE. 

Some  of  the  plaintiffs,  who  had  an  equi- 
table interest  only  in  the  property  in  ques- 
tion, mortgaged  their  interests  pending 
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the  suit:  Held,  at  the  hearing,  that  the 
mortgagee  was  a  necessary  party.  SoUh 
mony.  S<^omon,  616 

AUCTIONEER. 
See  Coxi>XTioNS  of  Sali. 

B 

BANKRUPT. 

1.  Bill  by  a  cestui  que  trusty  against  the 
assignees  of  the  trustee  who  had  become 
bankrupt,  for  an  account  and  payment  of 
what  was  due  in  respect  of  a  breach  of 
trust  committed  by  the  bankrupt,  and  to 
restrain  the  assignees  from  distributing 
his  estate  amongst  his  creditors.  The 
court  ref\ised  the  injunction ;  because  it 
had  no  jurisdiction  to  interfere  with  the 
administration  of  a  bankrupt's  estate  at 
the  suit  of  a  person  claiming  as  a  general 
creditor.    BcUfbrdY,  CfiUoWf  44 


2.  The  court  of  bankruptcy  has  exclu- 
sive jurisdiction  to  deal  with  what  is  ad- 
mitted to  be  the  bankrupt's  estate;  but 
a  court  of  equity  or  a  court  of  law  (as  the 
case  may  be)  has  jurisdiction  to  determine 
what  is  or  is  not  the  property  of  the  bank- 
rupt Ibid. 

See  Order  axd  Disposition,  1,  2. 

BIDDINGS  (OPENING  OF.) 

Biddings  opened  on  an  advance  of  60^. 
on  430i.    Bourn  v.  Baur%  189 

BILL  OP  DISCOVERY. 

The  discretion  given  to  the  court,  by 
the  41st  order  of  August,  1841,  as  to  the 
costs  of  a  cross  bill  of  discovery,  cannot 
be  exercised  before  the  hearing  of  the 
original  suit,  although  the  plaintifif  in  it 
dismisses  his  bill  immediately  after  put- 
ting in  his  answer  to  the  cross  bill  Skip- 
worth  y,  Westfidi,  265 


"CASH  OR  MONEYS  SO  CALLED." 
Set  Will,  18. 


CHARGING  ORDER. 

On  a  petition^  by  a  judgment  creditor  of 
a  party  to  a  suit,  who  had  obtained  a 


chai^g  order  on  a  fond  in  oourt,  to 
whidi  tiie  party  was  entitled,  the  court 
refused  to  order  the  fund  to  be  paid  to  the 
petitioner,  without  the  party's  consent 
WhUfidd  V.  Priehett,  269 


CHARITY. 

1.  Testator  gave  to  T.  R.  15,000L,  to 
be  by  him  appUed  for  the  use  of  Roman 
Catholic  priests,  in  and  near  London,  at 
his  absolute  discretioa  T.  R.  died  in  the 
testator's  lifetime:  Held,  that  the  legacy 
was  not  void  for  uncertainty,  and  did  not 
lapse  by  T.  R.'8  death  in  the  testator's 
lifetime,  but  was  good  as  a  charitable  leg- 
acy ;  and  that  it  must  be  appUed  for  the 
benefit  of  persons  filling  the  character  of 
Roman  Catholic  priests  in  and  near  Lon- 
don,  at  the  testator's  death,  and  after- 
wards, according  to  a  scheme  to  be  ap- 
proved by  the  master.  The  Attorney' 
General  y,  Gladstone^  7 

2.  Testator  gave  his  residuary  estate 
(which  amounted  to  13,0001)  to  his  ex- 
ecutors, to  be  by  them  appropriated  to 
the  education  of  the  children  of  the  poor 
in  Ireland,  principally  those  in  or  about 
Limerick:  Held,  that  legacy  duty  waa 
payable  on  the  residue.  The  Attomey- 
Gmeral  y.  FUzgeraid,  83 


CHOSE  IN  ACTION 

By  articles  entered  into  on  the  marriage 
of  a  female  infant,  she  and  her  intended 
husband  agreed  to  assign,  on  her  attain- 
ing twenty-one,  a  share  of  her  deceased 
grandfather's  residuary  e^te  to  whidi 
she  was  entitled  under  tne  trusts  of  his 
will,  to  trustees,  in  trust  for  themselves 
and  their  children ;  and,  after  the  lady  had 
attained  twenty-one,  a  settlement  was 
made  in  pursuance  of  the  articles;  but 
before  the  settled  property  was  transferrsd 
to  the  trustees,  the  husband  died :  Held, 
that  the  wife's  right  to  the  property  by 
survivorship,  was  not  barred.  Eiuion  v. 
^  30d 


CIVIL  AND  CANON  LAW. 
See  NBAREErr  of  Blo02\  1,  3. 

COLLATERALS. 
See  YOLUKTABT  Settleusiit. 
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COMMISSION. 

If  an  executor  in  India  collects  part  of 
the  aaaets  there,  and  then  comes  to  Eng- 
land, and  has  the  remainder  remitted  to 
him,  by  his  a^nt,  he  is  entitled  to  oom« 
mission  on  that  part  only  which  he  col- 
ledbed  in  India.    CampbeU  v.  CampbeU, 

168 

COMMISSION  OF  LUNACY. 

After  decree  a  oomznission  of  lunacy 
issued  against  the  plaintiff,  who,  being  a 
married  woman,  waa  suing  by  her  next 
friend.  The  court,  on  the  application  of 
her  husband,  a  defendant,  stayed  the  pro- 
oeedings  in  the  suit  until  the  result  of  the 
proceedings  under  the  commission  was 
known.    Hartley  v.  GUbert^  596 


COMPOUNDING  A  MISDEMEANOR. 

Securities  given  by  the  plaintiff,  to  pre- 
vent a  prosecution  for  cheating  at  cards, 
decreed  to  be  delivered  up.  Osbaidiston 
y.  Simpson  and^  others^  513 


CONDITIONS  OF  SALE. 

1.  Conditions  of  sale  stipulated  that 
the  sale  should  be  completed  on  a  certain 
day ;  and  that  objections  to  the  title  not 
made  within  twenty-one  days  from  the 
delivery  of  the  abstract,  should  be  consid- 
ered as  waived  \  and  that,  if  the  purchaser 
sliould  not  comply  with  the  conditions, 
his  deposit  should  be  forfeited,  and  the 
vendor  be  at  liberty  to. resell  the  prop- 
erty. The  purchaser  did  not  deliver  his 
objections  until  several  weeks  after  the 
expiration  of  the  twenty-one  days,  and 
after  the  day  appointed  for  completing 
the  purchase :  the  vendor's  solicitor,  how- 
ever, received  them,  and  entered  into  a 
long  correspondence  with  the  purchaser 
on  the  subject  of  them,  but  without  oom- 
ing  to  a  satisfiictory  conclusion.  Finally, 
the  vendor  resold  the  property,  (but  at  a 
less  price,)  notwithstandiDg  the  purchaser 
protested  against  the  resale,  and  gave 
notice  to  the  vendor  of  his  intention  to 
file  a  bill  to  enforce  the  contract.  About 
six  months  afterwards  he  filed  his  bill, 
making  the  auctioneer  and  the  purchaser 
at  the  resale,  to  whom  he  had,  some 
months  before,  given  notice  of  his  prior 
contract,  co-defendants  to  it  The  court 
held  that  the  benefit  of  the  conditions 
had  been  waived  by  the  vendor's  solicit- 
or, and  decreed  a  specific  performance, 
vilih  a  reference  to  the  master  as  to  title ; 


and  dismissed  the  bill  with  costs,  as 
against  the  auctioneer,  because  he  denied 
that  he  had  ever  intended  to  part  with 
the  deposit)  and  without  costs  as  against 
the  purchaser  at  the  resale,  who  claimed 
the  benefit  of  his  contract,  if  the  court 
should  think  that  the  plaintiff's  ought  not 
to  be  performed.     CuUa  v.  Thodey,     206 

2.  Where  objections  to  title  are  to  be 
considered  as  waived,  unless  made  within 
a  certain  time  after  the  delivery  of  the 
abstract:  Qu,  whether  that  condition  can 
be  insisted  on,  if  the  abstract  is  very  de- 
fective? Ibid. 


CONSANGUINITY. 
See  Nearest  of  Blood. 

CONSTRUCTION. 

1.  Pending  a  suit  for  tithes,  between  a 
rector  and  occupier,  (in  which  the  latter 
set  up  a  modus,)  the  tithe  commutation 
act  passed ;  and,  in  the  course  of  the  pro- 
eeedings  under  it,  an  action  was  brought, 
in  pursuance  of  one  of  Us  enactments^  by 
the  rector  against  the  land  owner j  in  order 
to  try  the  validity  of  the  modus.  At  the 
trial  a  verdict  was  found  against  the  mo- 
dus: Held,  that  the  verdict  was  admissi- 
ble as  evidence  against  the  occupier^  and, 
consequently,  that  the  rector  was  entitled 
to  file  a  supplemental  bill  for  the  purpose 
of  putting  the  proceedings  at  law  in  issue 
in  his  suit  against  the  occupier;  and  that, 
too,  notwithstanding  the  act  enacts  that 
nothing  therein  contained  shall  effect  the 
riglit  to  any  tithes  become  due  before  the 
commutation.    Morris  v.  EUiSy  I 

2.  Testatrix  gave  to  the  eldest  son  of 
her  daughter  who  should  be  living  at  her 
own  decease,  ten  guineas,  and  added  that 
she  left  him  no  larger  sum,  because  he 
would  have  a  handsome  provision  from 
the  estate  of  her  late  husband  and  the 
estate  of  his  own  fitther,  (who  was  still 
alive,)  and  she  gave  the  residue  of  her 
property  to  all  the  children  of  her  daugh- 
ter, exc^t  the  daughter's  eldest  son,  or 
such  of  her  sons  as,  by  the  death  of  an 
elder  brother,  should  become  an  eldest 
SOD,  equally  to  be  divided  amongst  them 
when  the  youngest  should  attain  twenty- 
one.  The  daughter's  eldest  son  was  pro- 
vided for  in  the  manner  mentioned,  but 
he  died  before  the  yoimgest  child  attained 
twenty-one,  and  the  provision  did  not  de- 
volve upon  the  daughter's  second  son: 
Held,  nevertheless,  that  the  latter  was 
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excludkl  &om  participating  in  the  residue. 
JUvesey  v.  Liimey^  33 

3.  Testator  directed  his  trosteee  to  sell 
his  real  and  personal  estate,  and  to  pay 
^e  interest  of  the  proceeds  to  his  daugh- 
ter for  life,  and,  after  her  death,  to  assign 
the  principal  and  the  parts  of  his  real  and 
personal  estate  remaining  unsold  (if  any) 
to  her  children^  when  they  should  attain 
twenty-one ;  and,  if  his  daughter  should 
die  without  leaving  issue,  or  leaying  issue, 
all  of  them  should  die  under  twenty-one 
and  without  issue,  theh  to  assign  the  pro- 
ceeds and  the  parts  of  his  real  and  per^ 
sonal  estate  remaining  unsold  (if  any)  to 
hia  personal  representatives^  his,  her  or 
their  heirs,  executors,  administrators  and 
assigns  The  daughter,  who  was  the  tes- 
tator's next  of  kin,  at  his  death,  died 
without  having  had  a  child :  Held,  that 
by  '*  issue,"  the  testator  meuit "  children ;" 
and  that  the  persona  who  were  his  next 
of  kin  €U  his  daughier''s  death,  were  enti- 
tled under  the  ultimate  trust  Minter  v. 
Wraiih,  62 

4.  Testator  bequeathed  his  residuary 
estate  to  trustees  in  trust,  to  pay  the  in- 
terest to  his  niece  for  life,  and  directed, 
that,  after  her  death,  the  trustees  should 
pay,  apply,  transfer  and  dispose  of  tlie 
residue  amongst  her  children,  equally  to 
be  divided  between  them,  share  and  share 
aUke,  to  be  paid  to  sons  at  twenty-one, 
and  to  daughters  at  that  age  or  on  their 
marriage:  and  he  empowered  the  trus- 
tees, after  his  niece's  decease  or  in  her 
lifetime  with  her  consent,  to  raise,  pay 
and  apply,  for  the  prefimnent  and  advance- 
ment of  any  of  her  children,  all  or  any 
part  of  their  presumptive  portions  under 
the  trusts  aforesaid :  Held,  that  there  was 
no  gift  to  the  children,  except  in  the  di- 
rection to  pay  to  them;  and,  therefore, 
their  portions  did  not  vest  in  them  until 
such  of  them  as  were  sons  attained  twenty- 
one,  and  such  of  them  as  were  daughters 
either  attained  that  age  or  married.  Che- 
fKMx  V.  Aislabie^  11 

6.  Testator  devised  his  estates  to  trus- 
tees, in  trust  to  settle  and  oonvey  the 
same  to  the  use  of  or  in  trust  for  G.  R. 
(who  had  then  no  issue)  for  life,  without 
impeachment  of  waste,  with  remainder  to 
hift  issue  in  tail  male,  in  strict  settlement: 
Held,  that  the  words  ''  In  tail  male  "  were 
descriptive,  not  of  the  issue,  but  of  the  in- 
terest that  they  were  to  have;  and  that 
the  estates  ought  to  be  settled  on  G.  R. 
for  life,  without  impeadiment,  &c.,  with 
remainder  to  his  sons,  successively,  in 
tail  male,  with  remainder  to  his  daughters 


as  tenants  in  oonmon  in  tail  male,  with 
cross  remaindera  in  tail  male,  ^evor  v. 
TWtwr,  lOS 

6.  Testator  directed  a  settlement  to  be 
made  of  his  estates,  and  a  ponrer  to  be 
inserted  in  it,  enabling  the  tenant  for  life 
to  jdnture  any  wife  or  wimes,  at  one  or 
several  times,  to  the  extent  of  one-fifth 
part  of  the  then  ordinary  annual  rental 
of  the  estates:  Held,  that  the  settlement 
ought  to  authorize  the  tenant  for  life  to 
charge  the  estates  with  a  clear  yearly  rent 
charge,  not  exceeding  one-tith  of  the  ' 
yearly  rent  of  the  estates  payable  at  the 
time  of  creating  the  charge.  Ibid. 

*l.  Testator  made  two  wills,  one  of  bia 
estates  in  Sussex,  and  the  other  of  his  es- 
tates in  Bedfordshire.  By  the  latter,  he 
devised  those  estates  to  trustees,  in  trust 
to  settle  them  on  G.  R.,  who  was  heir  to 
the  barony  of  D.,  for  life,  with  remainder 
to  his  issue  in  taH  nude,  in  strict  settle- 
ment: ''  Upon  the  like  condition  to  that 
I  have  made  in  my  will  of  my  Sussex  es- 
tates, so  far  as  the  change  of  circumstan- 
ces will  permit,  that  the  said  estates  shall 
go  over  to  the  party  next  entitled,  on  the 
person  for  the  time  being  possessed,  be- 
coming entitled  to  the  barony  of  D:'* 
Held,  regard  being  had  to  the  will  of  the 
Sussex  estates,  that  the  succession  of  a 
child  or  any  male  issue  of  a  child  of  G.  K 
to  the  barony,  ought  not  to  exclude  that 
child,  or  his  issue  male,  from  the  ei^oy- 
ment  of  the  Bedfordshire  ^estates,  unless 
some  other  child,  or  the' issue  male  of 
some  other  child  of  G.  R.  were  in  exist- 
ence, to  whom  those  estates  might  go 
over.  Ibid. 

8.  Testator  directed  his  estates  to  be 
settled  on  G.  R.  for  life,  with  remainder 
to  his  issue  in  tail  male,  in  strict  settle- 
ment; upon  condition  that  all  persons 
fh>m  time  to  time  to  come  into  posseasioa 
of  the  estates,  should  take  and  use  his 
name  and  arm^  Held,  that  the  estates 
ought  to  be  settled  on  G.  R.  for  life,  with 
remainder  to  his  sons,  sucoessively,  in  tail 
male,  with  remaindw  to  his  daughters  aa 
tenants  in  common  in  tail  male,  with  cross 
remainders  in  tail  male;  and  that  the 
proviso  to  be  mserted  in  the  settiement^ 
as  to  taking  the  name  and  arms,  and  for 
giving  over  the  estates  on  default,  ought 
to  be  so  expressed,  as  to  take  away  the 
estates  from  the  dofeulting  party  and  his 
descendants  only;  that  is,  if  a  grandson 
of  G.  R.  were  the  defeulting  party,  the 
consequence  ought  not  to  extend  to  his 
younger  brother^  Ibid» 
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9.  Testator  bequeathed  his  refiidQe  to 
Mft  first  coadnB,  the  children  of  his  fkther^s 
broUteTf  of  the  name  of  G.  The  testator's 
(father  had  tivo  brothers  of  the  name  of 
0. ;  both  of  whom  had  left  children :  Held, 
that  the  bequest  was  not  roid  for  unoer- 
tafntjr ;  but  that  the  children  of  both  the 
brothers  were  entitled  to  share  in  the  resi- 
due.   Barer.  Cartridge^  165 

10.  A.  being  tenant  for  life  of  an  estate, 
with  remainder  to  bis  sons^  sucoessively, 
in  tail  male,  entered  into  an  agreement 
with  B.,  by  which  it  was  stipulated  that 
A.  should  procure  an  act  of  Parliament  to 
enable  him  to  sell  the  .estate  to  B. ;  and 
that  B.  should  bear  all  the  expenses  inci- 
dent to  and  consequent  upon  his  proposal 
to  purchase  the  estate,  together  with  the 
expense  of  obtaining  the  act,  of  preparing 
the  abstract  and  showing  a  title  to  tiie 
estate,  and  of  and  about  making  and 
completing  the  sale  and  conveyance  to 
him,  together  with  the  expense  of  tlie 
agreement,  and  all  other  expenses  what- 
soever of  A.,  in  consequence  of  the  sak^  or 
arising  out  of  or  in  any  wise  relating  thereto, 
or  to  the  proposal  of  B.  A.  accordingly 
obtained  an  act  for  the  sale  of  the  estate 
to  B.,  which  directed  the  purchase  money 
to  be  invested  in  lands  to  be  settled  to 
the  same  uses  as  the  estate  stood  limited 
to:  Heldf  that  B.  was  not  bound  to  pay 
the  expenses  of  the  investment  Jn  re 
London  Bridge  Acia^  180 

11.  By  a  marriage  settlement,  1,5001 
and  2,7002.  stock,  of  which  the  lady  was 
possessed,  were  settled  in  trust  for  her 
separate  use  for  life,  remainder  in  trust 
for  her  intended  husband  for  life,  and  af- 
ter his  death,  as  the  wife  should  appoint 
by  will :  and  the  intended  husband  cove- 
nanted that,  if  the  marriage  should  take 
effect,  he  would,  as  often  as  occasion 
should  require,  join  with  his.wife,  in  doing 
all  necessary  acts  for  assigning  to  the 
trustees  all  the  property  to  which  his  wife 
shodld  become  entitled  during  the  cover- 
ture, upon  the  trusta  declarod  of  the 
1,600L  and  2,700^  stock.  At  the  date  of 
the  settlement,  the  wift  had  an  absolute 
vested  interest  in  1,936L  stock,  expectant 
on  her  fiatther's  death,  but  it  was  not  men- 
tioned in  the  settlement  During  the 
marriage,  the  husband  became  bankrupt 
and  then  the  wife's  father  died :  Held,  that 
the  1,9352.  stock  -did  not  belong  to  the 
husband's  assignee  as  part  of  his  estate, 
but  was  bound  by  his  covenant,  as  being 
property  to  which  the  wife  would  become 
entitled  during  the  coverture.  BlyOie  v. 
Oranvitie  and  others,  190 


^  12.  Where  the  tenant  for  life  is  a  mar- 
ried woman,  whose  husband  has  been 
convicted  of  felony,  the  Court  of  Chancery 
is  the  protector  of  the  settlement,  though 
the  life  estate  is  not  her  separate  property. 
In  re  Wainewright^  ■    260 

13.  The  discretion  given  to  the  court,  by 
the  41st  order  of  August,  1841,  as  to  the 
costs  of  a  cross  bill  of  discovery,  cannot 
be  exercised  before  the  hearing  of  the 
original  suit,  although  the  plamtiff  in  it 
dismisses  his  bill  immediately  after  put- 
tang  m  his  answer  to  the  cross  bill  Shijh 
worthy,  WestfieU  265 

14.  Testatrix  bequeathed  the  residue 
of  her  funded  property,  in  trust  fbr  her 
niece  for  life,  and,  after  her  death,  to  be 
etptaUy  dioided  amongst  aU  her  ehildiren^ 
whether  sons  or  daughters,  share  and 
share  alike;  in  case  it  should  happen 
that  there  was  hut  one  chUd  at  the  niece's 
death,  then  to  go  to  that  one  only  child ; 
and  in  case  of  failure  of  issue,  to  go  as 
the  niece  should  appoint  by  her  wilL  The 
niece  had  eleven  children ;  three  of  whom 
died  in  her  lifetime:  Held,  that  all  the 
children  took  vested  interests,  and,  as 
more  than  one  survived  their  mother, 
there  was  no  divesting  of  interests.  Tern- 
pieman  v.  Warrington^  267 

15.  Testatrix  bequeathed  a  leasehold 
house  and  3,0002.  stock  to  trustees,  in  trust 
to  permit  her  daughter  to  receive  the 
rente  and  interest  for  life,  far  her  separate 
use ;  and,  from  and  immediately  after  her 
daughter's  decease,  she  gave  the  rente 
and  interest  to  the  heirs  of  the  body  of  her 
daughter  lawfully  begotten ;  but,  in  case 
her  daughter  should  happen  to  die  wOhr 
out  leaving  any  lawful  issue  living  at  the 
time  of  her  decease^  she  gave  the  house  and 
the  stock  over:  Held,  that  the  daughter 
took  the  property  absolutely.  The  Earl 
of  Vendam  v.  Bathurst^  374 

16.  Testator  devised  all  his  real  estates 
to  trustees ;  as  to  his  freehold  messuage, 
farm,  lands  and  hereditamenta  in  the 
county  of  B.,  in  trust  for  C.  The  testator 
had  a  farm  in  that  county,  consisting  of 
a  messuage  and  116  acres  of  )and,  of 
which  the  messuage  and  the  greater  part 
of  the  land  were  freehold,  and  the  other 
parts  leasehold  for  long  terms  of  years  at 
pepperoom  rente;  and  they  were  inters 
Bpersed  with  and  undistingnishable  from 
the  freehold  part«  and  had  been  demised 
therewith  as  one  &rm,  at  one  entire  rent, 
and  the  testator  had  always  treated  and 
dealt  with  them  as  freehold:  Held,  nev< 
ertheiess,  that  the  leasehold  parte  were 
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not  comprUcd  in  the  trust. 
Oreeningf 


Stone  V. 
390 


17.  Testator  bequeathed  his  residue  to 
trustees,  in  trust  for  J.  F.,  for  life,  and, 
after  her  death,  for  her  children ;  but  in 
case  J.  F.  should  survive  her  motiier,  and 
die  without  having  had  lawful  issue,  then 
in  trust  for  the  brothers  and  sisters  of 
J.  C.  But  in  case  J.  F.  should  die  in  the 
lifetime  of  her  mother  toiihotU  lawful  issue, 
then  the  testator  directed  the  trustees  to 
retain,  out  of  the  residue,  sufficient  to  pro- 
duce 15QL  a  year,  and  to  pay  the  annual 
produce  to  the  mother  for  life ;  and,  after 
her  deqease,  he  gave  Ihe  principal  so  to  he 
retained  to  the  person  or  persons  who  would 
he  entitled  thereto  in  case  J.  F,  had  sur- 
vived her  mother  and  died  wUhoul  lawful 
issue.  J.  F.  died  without  issue  in  her 
mother's  lifetime:  Held,  that  the  whole 
ofthe  residue,  except  the  fund  for  paying 
the  annuity,  was  undisposed  of  Clarke 
v.  Butter,  401 

18.  A  testator  having  three  and  a  half 
per  cents.,  East  India  stock,  Danish  bonds, 
and  other  property,  bequeathed  to  his 
wife,  during  her  widowhood,  the  interest 
of  all  the  money  ho  had  or  might  possess 
in  the  funds  or  other  securities:  "And  I 
further  bequeath,  to  my  wife,  the  interest 
of  any  other  property  I  do  or  may  possess, 
to  be  cz^'oyed  by  her  so  long  as  she  re- 
mains single:"  Held,  that  the  testator's 
widow  was  entitled,  as  against  the  re- 
siduary legatees,  to  enjoy,  in  specie,  every 
portion  of  her  husband's  property  which 
came  within  the  description  of  money  in 
the  funds  or  other  securities,  and,  conse- 
quently, his  three  and  a  half  per  cents., 
East  India  stock  and  Danish  bonds. 
Oakes  v.  Stradiey,  414 

•19.  Testator  bequeathed  10,000t  in 
trust  for  his  son,  J.  L.  J.,  for  life,  remain- 
der in  trust  for  the  children  of  J.  L.  J., 
when  and  as  they  should  attain  twenty- 
one,  as  tenants  in  common ;  and,  if  any 
of  them  should  die  before  their  shares  he- 
came  payable,  leaving  issue,  their  shares 
to  be  paid  to  their  issue ;  but  if  any  of 
them  should  die  before  their  shares  6eca7ne 
payahU,  leaving  no  issue,  their  shares  to 
be  paid  to  the  survivors  at  the  same  time 
as  their  original  shares  should  hecome  pay- 
able; and  if  J.  L.  J.  should  have  no 
child,  or,  having  such,  they  should  all  die 
Wider  age  and  without  issue,  then  the  trust 
fund  to  sink  into  the  residue,  which  the 
testator  gave  to  two  of  his  other  children. 
J.  L.  J.  had  four  chUdren,  all  of  whom 
attained  twenty-one.  One  of  them  died, 
in  his  lifetime^  without  issue :  Held,  that 


"payable*^  meant  "attain  twenty-one," 
and,  consequently,  that  one-fourth  of  tlie 
fund  vested  in  the  deoeased  child.  Jonea 
V.  JoTies,  661 

20.  A  testatrix,  in  her  will,  used  the 
following  expression:  "Observing  th«t 
F.  Beales  and  his  Deunily  are  my  residuaiy 
legatees  for  all  but  c»sh  or  moneys  so 
(^ed."  F.  Beales  had  nine  children  liv- 
ing at  the  date  of  the  will  and  at  the  tes- 
tatrix's death,  and  the  testatrix  died  pos- 
sessed of  a  promissory  note  payable  to 
herself  or  order,  some  long  annuities,  Co- 
lumbian bonds  and  money  in  her  house 
and  at  her  banker's :  Held,  that  by  "  Fran- 
cis Beales  and  his  family,"  the  testatrix 
meant  Francis  Beales  and  his  childrei], 
and  that  they  took  the  note,  annuities  and 
bonds,  as  joint  tenants,  those  articles  be- 
ing neither  cash  nor  moneys  so  called. 
Beales  v.  Crisford,  '    693 

21.  Testator  directed  one-half  of  the  in- 
erest  of  his  residue  to  be  paid  to  his 
daughter  and  only  child,  and  the  other 
half  to  his  wife,  during  their  joint  lives; 
and  that,  if*  his  daughter  survived  her 
mother,  or  married  and  left  issue,  then 
that  the  whole  of  the  capital  should  be 
paid  to  her,  after  his  wife'd  death;  bat 
if  she  died  first,  witliout  marrying  or  leav- 
ing issue,  then  that  the  trustees  shendd 
accumidaie  the  interest  of  the  residue  so  far 
as  it  was  not  directed  to  be  paid  to  his 
wife ;  and  that,  on  her  death,  one-half  of 
the  capital  should  be  divided  amongst  his 
nearest  of  kin,  and  the  oiher  half  amongst 
his  wife's  nearest  of  kin.  The  daughter 
was  the  testator's  nearest  of  kin  at  his 
death.  She  died  a  spinster,  before  her 
mother.  At  the  mother's  death  the  testa- 
tor's sister  was  his  nearest  of  kin :  Held, 
that  by  "  my  nearest  of  kin,"  the  testatw 
meant  his  nearest  of  kin  ai  his  awn  death, 
and  not  at  the  death  of  his  wife ;  and, 
consequently,  that  the  personal  represent- 
ative of  his  daughter,  and  not  his  sister, 
was  entitled  to  one  moiety  of  the  residue. 
Urquhart  v.  Urquhart,  613 

22.  Testatrix  concluded  her  will  as  fol- 
lows :  "  My  house  in  Trevor  square  I  give- 
to  my  brother,  as  residuary  legatee,  for 
the  benefit  of  his  children:"  Held,  that 
the  brother  took  the  residue,  as  well  as 
the  house,  in  trust  for  his  children,  /n- 
dtrwick  v.  Inderwick,  652 

See  Chamtt,  2. 
Deed. 

exoneratiok  of  personal  estats, 
Intbeest. 
Leqaot,  2,  4,  6,  7,  10, 
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Keabest  of  Blood. 
Parent  and  Child. 
Will,  19 


CONSTRUCTION  OF  3  A  4  WILL.  IV, 
0.74. 

1.  Where  the  tenant  for  life  is  a  mar- 
ried woman,  whose  husband  has  been 
convicted  of  felonj,  the  Court  of  Chancery 
is  the  protector  of  the  settlement,  though 
the  life  estate  is  not  her  separate  property. 
In  re  Wainewright^  260 

CONSTRUCTION  OP  3  44  VICT.,  a  56. 

2.  The  court  is  fimdua  offido  when  it 
has  confirmed  the  master^s  report  sanc- 
tioning the  draining  of  a  settled  estate, 
imder  3  and  4  Vict  c  66.  What  re- 
mains to  be  done  under  the  act  is  to  be 
done  by  the  master  and  not  by  the  court. 
Ex  parte  MiUs,  591 


CONSTRUCTION  OF  6  A  6  W.  IV, 
0.  76,  AND  7  W.  IV,  AND  1  VICT,  a  26, 
ssa  27. 

iSbeDBBT. 
FOWBB,  1. 


CONTEMPT. 


1.  A  habeaa  corpus  issued  to  bring  up 
the  body  of  a  ward  of  court  who  had  been 
taken  in  execution  in  an  action  by  a 
tradesman,  for  necessaries,  and  the  trades- 
man was  ordered  to  attend  at  the  bar  of|  which 
the  court  at  the  same  time.  Boytd  v.  Rob- 
erta, 400 


2.  It  is  a  breach  of  an  injunction  to 
stay  trial,  to  obtain  an  order  to  change 
the  venue  in  the  action.  Farienie  v.  Ben- 
wsarif  522 

CONVERSION. 

The  Common  Council  of  London,  being 
empowered,  by  a  local  act  of  Parliament, 
to  take  a  freehold  house  belonging  to  A. 
for  the  purposes  of  the  act,  at  the  expira- 
tion of  six  montlis  after  notide  given  of 
their  intention  to  take  the  same,  served 
A.  with  the  required  notice  in  September, 
1840.  The  amount  of  the  purchase  mo- 
ney was  afterwards  agreed  upon,  and  an 
abstract  of  A.*s  title  was  sent  to  the  com- 
mon council.  In  April,  1841,  he  died, 
having,  by  his  will,  dated  in  1837,  de- 
vised his  real  estate  to  B.  and  his  residu- 
ary personal  estate  to  C. :  Held,  that  the 


purchase  money  (which,  after  A.*s  death, 
was  paid  into  court  under  the  act)  was  to 
be  considered  not  as  part  of  his  real,  but 
as  part  of  his  personal  estate;  and  that, 
all  his  debts,  Ac.,  having  been  paid,  it  be- 
longed to  his  residuary  legatee.    Ex  parte 


See  RsvoOATiON,  2. 

CORPORATION. 
See  Debt. 

COSTa 

1.  If  an  estate  is  devised  to  A.  and  his 
heirs  upon  certain  trusts;  A.  ought  not 
to  devise  the  estate,  but  ought  to  let  it 
descend  to  his  heir.  If  he  (Revises  it,  his 
assets  ought  to  bear  the  costs  of  the  get- 
ting the  legal  estate  out  of  his  devisee. 
Cooke  V.  Oraw/ord,  91 

2.  A.  filed  an  original  bill  against  B.,  and 
B.  filed  a  cross  biU  against  A.  and  others. 
They  all  moved  tliat  B.  might  give  securi- 
ty for  the  costs  of  the  cross  suit  Motion 
refused.  But  leave  was  given  to  the  co- 
defendants  with  A.,  who  were  not  parties 
to  the  original  suit,  to  move  that  B.  might 
give  security  for  the  costs  of  the  cross 
suit    Sloggettv,  Vtant,  187 


3.  A  mamed  lady  fileaabill  against  her 
husband  (who  had  become  bankrupt)  and 
his  assignee,  alleging  that  a  sum  of  stock 

had  fallen  into  possession  after  the 
bankruptcy,  was  subject,  under  the  cir- 
cumstances stated  in  the  bill,  to  the  trusts 
of  her  settlement,  and  did  not  belong  to 
the  assignee.  The  assignee  submitted 
the  question  to  the  court  The  court  de- 
cided that  the  fund  was  subject  to  the 
trusts  of  the  settlement,  and  refused  to 
give  the  assignee  his  costs,  as  he  ought  to 
have  discdaimed.    Blyihe  v.  GranvUie,  190 

4.  In  a  suit  for  administering  a  testa- 
tor's estate,  a  legacy  was  claimed  by  two 
legatees  adversely  to  each  other:  Held, 
that,  as  the  question  arose  on  the  testa- 
tor's will,  the  costs  must  be  borne  by  his 
estate,  and  not  by  the  legacy.  Wilson  v. 
Sqwire,  212 

See  CoNsmoKS  of  Salb. 


COVENANT. 
1.  A  lease  of  mines  oontuned  a  oove- 
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nant  that,  if  the  lessor  should,  ai  any  time 
before  the  expiration  or  determiruUion  of 
the  lease^  give  notice,  in  writing,  to  the 
lessee,  of  his  desire  to  take  all  or  anj  part 
of  the  machinerf ,  stock  in  trade,  imple- 
ments, &C.,  in  or  about  the  mines,  tlien 
the  lessee  would,  at  the  expiration  of  the 
lease,  deliver  the  articles  specified  in  &e 
notice  to  the  lessor,  on  his  paying  the 
value  of  them,  such  value  to  be  ascer- 
tained in  the  manner  therein  mentioned : 
Held,  that  the  covenant  was  so  injurious 
and  oppressive  to  the  lessee,  that  the  court 
ought  not  to  enforce  it,  or  to  grant  an  in- 
junction to  prevent  a  breach  of  it  Tatbot 
V.  Ibrd,  173 


2.  A.,  an  owner  of  land  in  the  township 
of  8.,  entered  into  articles  of  agreement 
with  B.,  the  lessee  of  a  neighboring  col- 
liery, by  which  he  agreed  to  grant  to  B. 
a  lease  of  pait  of  the  land  for  the  purpose 
of  forming  a  railway  for  the  conveyance 
of  coal  to  certain  wharfs ;  and  B.,  for  him- 
self; his  executors,  administratons  and  as- 
signsy  agreed  with  A.,  his  heirs  and  as- 
signs, to  convey  upon  the  raQway.  all  the 
ccml  to  be  gotten  from  the  colliery,  or 
from  any  other  lands  or  grounds  in  ^e 
township,  and  to  pay  to  A.,  his  heirs  and 
assigns,  two  pence  for  every  ton  of  coal 
so  conveyed.  B.  assigned  his  interest  in 
the  colliery  and  in  the  lands  taken,  under 
the  articles  of  agreement,  for  forming  the 
railway,  together  with  the  use  of  the  rail* 
way,  to  C. :  Held,  that  the  agreement  to 
convey,  upon  the  railway,  all  Uie  coal,  &a, 
and  to  pay  two  ponce  per  ton  in  respect 
of  it^  ran  with  the  land,  and,  conse- 
quently, that  it  was  binding  on  G.  Hem- 
ingway V.  Fsmandes,  228 

3.  Equity  will  interfere  in  the  case  of 
a  breach  of  covenant,  notwithstanding 
the  covenantee  might  not  have  recovered 
damages  for  it  at  law.    EUioU  v.  Turner, 

477 

4.  Equity  will  not  relieve  against  a 
breach  of  covenant,  unless  the  payment 
of  money  will  be  an  adequate  ocMnpensa- 


that  A.  and  B.  must  oovena&t^  with  the 
purchaser,  for  the  title.  In  re  London 
Bridge  Ada,  1*76 

2.  If  settled  estates  are  sold  under  a 
power  to  sell  them  with  the  consent  of 
the  tenant  for  life,  he  must  covenant  fin* 
the  title.  Ilnd. 


CROSS  CAUSE. 


iSbeC0BT8»2. 


DEBENTURE  CREDITORS. 


tion  for  it 


Ibid. 


See  CoNSTRUcnoK,  11. 


COVENANTS  FOR  TITLE. 

1.  Estates  were  devised  to  A.  for  life, 
remainder'  to  B.  for  life,  remainder  to  his 
sons  successively  in  tail  male.  A.  and  B., 
during  the  infancy  of  B.'s  eldest  son,  ob- 
tained an  act  of  Parliament,  vesting  the 
estates  in  trustees  in  trust  to  sell :  Held, 


1.  The  Deptford  Pier  Company,  under 
the  powers  of  their  act  of  Parliamenti 
issued  debentures,  by  which  they  mort- 
gaged their  tolls  to  persons  who  had  lent 
them  money  for  the  purposes  of  their  un- 
dertaking. Two  creditors  of  the  company, 
who  held  no  security  on  the  toUs,  recov- 
ered judgments  in  actions  against  the 
company  (which  were  undefended)  for  the 
debts  due  to  them.  Whereupon  the  de- 
benture creditors  filed  a  bill  agdnst  tiiem 
and  the  company,  alleging  that  they  them- 
selves had  tiie  first  charge  on  the  lands 
of  the  companv,  and  that  the  plaintiff  in 
the  action  colluded  with  the  directors  of 
the  company,  and  intended  to  sue  out 
elegiia  and  to  take  possession  of  the  lands 
of  the  company ;  and  praying  for  an  in- 
junction to  restrain  them  from  so  doing, 
and  for  a  receiver  of  the  tolls.  A  demur- 
rer to  the  bill,  for  want  of  equity,  was 
allowed.  Perkins  v.  Deptford  Pier  Com- 
pany^ 277 


DEBT. 

1.  The  corporation  of  Lichfield,  consti- 
tuted under  the  municipal  corporation  ac^ 
5  and  6  Will.  IV,  c.  76,  borrowed  2001  of 
M.,  to  enable  tiiem  to  pay  L.,  their  then 
treasurer,  sums  which  he  had  piud  to  • 
creditors  of  the  old  corporation,  and  gave 
M.  their  promissory  note  for  the  2001 
They  did  not,  however,  pay  over  that  sum 
to  L,  but  Buffered  him  to  receive  their 
then  accruing  income  in  reduction  of  what 
was  due  to  him,  and  applied  the  2002.  to 
purposes  to  which  the  income  would  oth- 
erwise have  been  applicable:  ^eld,  that 
the  corporation  had  no  authority  to  give 
the  promissory  note,  as  it  was  not  given 
to  secure  a  debt  due  prior  to  the  passing 
of  tiie  5th  and  6th  Will  lY,  a  76.    Thi$ 
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Ajtkmej^OenmU  t.  The  OorporaUtm  of 
Lkhfidd^  547 

SeeABBKB. 

DSBTOB  AKD  CBKDITOB. 

DEBTOR  AND  CREDITOR 

On  a  petiUon^  by  a  judgment  creditor  of  i 
a  party  to  a  suit,  who  had  obtained  a{ 
chaiiging  order  on  a  fiind  in  oonr^  to, 
whidi  Sie  party  was  entitled,  the  court  < 
reftised  to  order  the  fund  to  be  paid  to  the 
petitioner,  without  the  party's  consent 
Whitfield  Y.  Frickett,  269 

DEED. 

A  marriage  settlement,  after  reciting 
that  it  had  been  agreed  that  a  cottage,  Ac, 
(which  the  husband  held  for  the  remain- 
der of  a  term  of  2,000  years)  should  be 
settled  on  the  husbaud  for  life;  and,  after 
his  decease,  on  the  wife  for  life,  by  way 
of  jointure,  and,  after  their  several  de- 
ceases, on  the  issue  of  the  marriage,  and, 
in  de&ult  of  issue,  on  W.  G.  and  bis  heirs, 
executors,  Aa,  assigned  the  cottage  to  a 
trustee  for  the  remainder  of  the  term,  in 
trust  to  permit  the  husband  to  receive 
the  rents  for  so  many  years  of  the  term  as 
should  expire  in  his  lifetime ;  and,  after 
his  decease,  in  trust  to  permit  the  wife  to 
receive  the  rents  during  her  natural  life, 
and,  after  their  several  deceases,  to  per- 
mit the  heirs  of  the  body  of  the  husband, 
begotten  on  the  body,  of  the  wife,  to  re- 
ceive the  rents  for  so  many  years  of  the 
term  as  should  expire  in  the  life  or  lives 
of  him,  her  or  them  respectively,  and, 
after  the  several  deceases  of  the  husband 
and  wife,  and,  in  defiuilt  of  issue  of  the 
body  of  the  husband  and  wife  as  before 
limited,  to  permit  W.  C,  his  heirs,  execu- 
tors, Ac.,  to  receive  the  rents  for  all  the 
residue  of  the  term :  Held,  that  under  the 
first  limitation,  the  term  vested  in  the 
husband  absolutely.    BarUeUv,  Oreen, 

218 
See  Him  akd  Exbcutob. 

iMTBRffiT. 
JUBISDIOTIOH,  2. 

DEFENDANT. 

On  the  5th  December,  1839,  an  inform 
mation  relating  to  a  firee  school,  to  which 
the  master  and  usher  were  two  of  the  de- 
fendants, was  heard,  but  judgment  yoA 
reserved.  Shortly  afterwards,  the  master 
and  usher  resigned,  and  a  new  master  and 
usher  were  appointed.  In  November, 
1840,  judgment  was  pronounced,  but  the 


decree  was  not  drawn  op.  In  March  fol- 
lowing, an  original  information  in  the  na- 
ture of  a  supplemental  one,  was  filed 
against  the  new  master  and  usher,  pray- 
ing the  same  relief  against  them  as  was 
prayed  by  the  former  information,  and  as 
the  informant  would  have  been  entitled 
to  against  their  predecessors.  In  May 
following,  the  minutes  of  the  decree  (m 
the  prior  information  we|pe  finally  settled; 
and,  under  an  order,  to  which  the  new 
master  and  usher  were  not  parties,  the 
decree  was  dated  the  5th  of  December, 

1 839.  In  January,  1 842,  the  new  master 
and  usher  put  in  their  answer,  stating  new  • 
matter,  in  order  to  show  that  the  reUef 
prayed  by  the  information  against  them, 
oug^t  not  to  be  granted:  Held,  that  they 
were  at  liberty  so  to  do;  and,  conse- 
quently, that  their  answer  was  not  im- 
pertinent   AUomey-Oeneraiy,  Ibeter^ 

282 
See  Costs,  3. 

Plxadxno,  1,  2. 
Practick,  2. 

DELIVERY  UP  OP  VOID  INSTRU- 
MENT. 

See  JuRiSDiCTiosr,  2. 
DEMURRER. 

The  plaintiff  amended  his  bill  after  the 
defendant  had  answered  it  The  amend- 
ments changed  the  nature  of  the  case: 
Held,  that  the  defendant  might  demur  to 
the  amended  bill,  although  he  had  an- 
swered that  which  was  part  of  the  formal 
groundwork  both  of  the  new  and  o£  the 
original  case.     Oreeff  v,  Beavan,         364 

See  JusiBDionov,  2. 

DEVISEE  AND  EXECUTOR 

The  Common  Council  of  London  being 
empowered,  by  a  local  act  of  Parliament 
to  take  a  fi^hold  house  belonging  to  A. 
for  the  purposes  of  the  act,  at  the  expira- 
tion of  six  months  after  notice  given  of 
their  intention  to  take  the  same,  served 
A.  with  the  required  notice  in  September, 

1840.  The  amount  of  the  purchase  mo 
ney  was  afterwards  agreed  upon,  and  a& 
abstract  of  A.'s  title  was  sent  to  the  com- 
mon council  In  April,  1841,  he  died, 
having  by  his  will,  dated  in  1837,  devised 
his  real  estate  to  B.  and  his  residuary  per- 
sonal estate  to  C. :  Held,  that  the  pur- 
chase money  (which,  after  A.'s  death,  was 
paid  under  the  act)  was  to  be  considered 
not  as  part  of  his  real,  but  as  part  of  hia 
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personal  estate,  and  tliat,  all  hia  debts, 
Jbc,  having  been  paid,  it  belonged  to  his 
residuary  legatee.   Elx  parte  Hawkins^  569 

BISCHARGR 

A.  agreed  that  a  legacy  given  to  his 
wife  should  bo  set  off  against  a  sum  of  the 
same  amount,  which  he  owed  to  the  tes- 
tator on  his  promissory  note ;  and  he  and 
his  wife  signed  a  receipt  for  the  legacy ; 
but  it  did  not  appear  that  the  executors 
had  delivered  up  the  note  to  him.  A. 
aflenvards  died,  leaving  his  wife  survi- 
ving :  Held,  that  she  was  entitled  to  be 
paid  the  legacy,  no  release  having  been 
given  for  it  by  her  husband.  Harrison  v. 
AndrewSy  595 

DISCOVERY. 

See  Bill  op  Discovert. 

DISMISSAL. 

See  New  Obders. 

DISSOLUTION  OF  PARTNERSHIP. 

The  affairs  of  a  partnership  being  em- 
barrassed, and  daily  growing  worse,  the 
court,  on  motion,  appointed  a  person  to 
sell  the  business  and  wind  up  the  affairs 
of  the  partnership.     Bailey  v.  Ford,     495 

See  JoiKT  Stock  Company. 


DOMICILE. 

1.  A  British'  subject  went  to  settle  in 
France,  in  1762,  and  afterwards  purchased 
an  estate,  and  became  naturalized  tliere. 
In  1791  he  left  France,  and  came  to  Eng- 
land, in  consequence  of  the  French  Rev- 
olution, and,  shortly  afterwards,  his  prop- 
erty was  confiscated  by  tl^e  revolution- 
ary government  In  January,  1802,  he 
made  a  wUl  in  London,  by  which,  he  left 
his  property  partly  to  a  charity  in  Ireland, 
and  partly  to  individuals  resident  in  Eng- 
land, and  appointed  one  of  those  individ- 
uals his  executor.  In  April,  1802,  emi- 
grants were  pennitted  to  return  to  France, 
and,  soon  afterwards,  he  returned  to  that 
country.  In  1804,  he  made  a  will  in  Pa- 
ris, in  which  he  stated  that  he  was  born 
at  Waterford,  and  had  come  to  France  to 
obtain  restitution  of  his  estate ;  and,  after 
referring  to  liis  former  will,  (which  he  had 
mislaid  in  London,)  he  recapitulated,  very 
nearly,  its  contents,  and  concluded  by  ex- 
pressly' confirming  it    He  died  in  Paris, 


in  1806,  and  his  two  testamentary  papen 
were  proved  both  in  France  and  in  £n^- 
land.  Under  the  treaty  of  peace  betwe«i 
England  and  France,  in  1815,  a  laige  sum 
of  French  stock  was  set  apart  by  the  then 
French  government,  for  the  purpose  of 
compensating  British  subjects  wboee 
property  had  been  confiscated  by  the 
Revolutionary  government,  and  part  of 
that  sum  was  awarded,  by  conunissionerB 
appointed  by  the  British  government,  to 
the  testator's  executors,  for  the  loss  of  the 
testator's  property  in  France.  The  com- 
missioners, under  the  powers  of  an  act  of 
Parliament,  sold  the  stock  so  awarded, 
and  paid  the  proceeds  into  the  Court  dT 
Chancery:  Held,  that  the  testator  w^ 
domiciled  in  France  at  his  death,  and  that 
the  fund  in  court  was  not  subject  to  leg- 
acy duty.  Tfie  Commissicners  of  Chari- 
table Donations  and  Bequests  in  Irdand  t. 
DevereuZj  14 

2.  A  native  of  Scotland  died  domiciled 
in  Demerara,  having  personal  property  in 
Scotland,  and  having  left  legacies  to  p^- 
sons  in  that  country:  Held,  that  the  leg- 
acies were  not  liable  to  legacy  duty. 
Tfiompson  v.  Tfie  Advocate- General,     153 


DRAINING  SETTLED  ESTATES. 
See  Construction  of  3  &  4  Vict,  a  55. 


ELDEST  SON 
See  Construction,  2. 

EVIDENCE, 
See  Construction,  L 

EXCEPTIONS. 

An  order  for  setting  down  exeeptions 
to  a  report  of  insufficiency  in  an  answer, 
if  served  afi^r,  though  on  the  same  day 
as  an  order  to  amend,  and  for  defendant 
to  answer  the  amendLments  and  excep- 
tions together,  is  irregular.  Zuhteia  t. 
Ardouin^  631 

EXECUTOR. 

n  an  executor  in  India  collects  part  of 
the  assets  there,  and  then  comes  to  Eng- 
land, and  has  the  remainder  remitted  to 
him,  by  his  agent,  he  is  entitled  to  oank- 
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niiMkm  on  that  part  only  which  he  ool- 
looted  in  India.    Cam-pbtU  v.  CampbeO^ 

168 

See  WiLTDL  KSQLBCT  OB  DEFAULT. 


EXEOUCORY  LIMITATION. 

K  a  limitation  is  made  dependent  on 
the  happening  of  either  of  two  events, 
one  of  which  is  too  remote,  but  the  other 
ia  not;  it  will  take  effect  if  the  latter 
event  happens.    MhUery.  Wraiihf       52 


EXECUTORY  WILL. 

Sm  CoKBTKUcnox,  5,  6, 1,  8. 
Lboaot,  9. 


EXONERATION  OF  PERSONAL  ES- 
TATE. 

Testator  after  giving  an  annuitj  to  his 
wife,  devised  his  real  estates  to  trustees 
in  trust  to  paj  the  annuity  thereout,  and 
gave  his  wife  powers  of  distress  and  entry 
on  his  estates.  He  then  devised  his  es- 
tates in  strict  settlement,  subject,  ex- 
pressly, to  the  annuity  and  to  the  powers 
of  distress  and  entry:  Held^  nevertheless, 
taking  the  whole  of  the  will  together,  that 
the  testator's  personal  estate  was  prima- 
rily to  pay  the  annuity.    Roberta  v.  Koberta^ 

336 


»<  FAMILY." 
See  Will,  18. 


FINEb  AND  RECOVERIES. 

Where  the  tenant  for  life  is  a  married 
woman,  whose  husband  has  been  con- 
victed of  felony,  the  Court  of  Chancery 
is  the  protector  of  the  settlement,  though 
the  life  estate  is  not  her  separate  property. 
In  re  Waineufright,  260 


FOREIGN  CONTRACT. 

A  settlement  was  made,  in  Ireland,  of 
estates,  some  of  which  were  situate  there 
and  the  rest  in  England,  by  which  the 
estates  were  limited  to  trustees  for  a  term 
of  years,  for  raising,  at  a  future  time, 
10,000/.  for  portions;  and  interest  6L  per 
oent  was  to  be  raised,  out  of  the  rents. 


for  the  chOdren's  maintenance  in  the 
meantime ;  but  the  settlement  was  silent 
as  to  the  rate  of  interest  on  the  portions 
after  they  had  become  payable:  Held, 
that  the  10,000^  must  be  raised  in  Irish 
currency ;  but  not  with  Irish  interest,  (61. 
per  cent,)  but  42.  per  cent  according  to 
the  usual  course  of  the  court  Toung  v. 
Lord  WcUerparkj  199 


FUND  IN  COURT. 

The  court  will  not  order  money  into 
court  if  the  title  of  the  party  applying  is 
at  all  doubtful  Neither  will  it  order  a 
ftmd  standing  to  the  credit  of  a  cause  be- 
tween A.  and  B.  to  be  transferred  to  the 
joint  credit  of  that  and  another  cause,  in 
which  it  is  claimed  by  C,  adversely  to 
both  A.  and  B.,  unless  C.  has  a  perfectly 
dear  title  to  the  ftmd.  SL  Victor  v.  £h- 
verewi,  641 

See  Chabgiko  Obdsb. 


FUTURE  PROPERTY  OF  WIFK 
See  CoNSTBUcnoK,  11. 

O 

GAMING. 

Securities  given  by  the  plaintifl^  to  pre^ 
vent  a  prosecution  for  cheating  at  cards, 
decreed  tfi  be  delivered  up.  Osboidiaion 
V.  Sin^fson  and  other s^  613 

GUARDIAN. 

Tlie  court  will  refer  it  to  the  master,  to 
approve  of  a  guardian  for  an  infant,  not- 
withstanding the  infant,  being  fourteen 
years  of  age  and  entitled  to  real  estate, 
has,  by  deed,  appointed  a  guardian  for 
hunselfl     Cofuimy.  Coham,  639 

See  IKFAMT,  4,  6. 

H 

HARD  BARGAIN. 
See  CoYENAin',  1. 

HEIR  AND  DEVISEE. 

Testator  devised  all  his  fieehold  estateff 
to  his  most  dutiful  and  respectful  nephew 
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E.  E.,  "upon  the  trusts  tad  fbr  the  uaes 
ii^owing ;"  but  did  not  declare  aay  use  or 
trust  except  as  to  one  of  his  estates 
Held,  fh>m  the  context  of  the  will  and  a 
codicil  thereto,  that  there  was  no  resulting 
trust  in  fitvor  of  his  son  and  heir,  as  to 
any  part  of  his  estates.    liughea  y.  MvanSf 

496 

HEIR  AND  EXECUTOR. 

A.,  being  seised  in  fee  of  lands,  under 
which  were  ooal,  iron,  &a,  and  the  sur- 
face of  which  was  in  the  occupation  of  a 
tenant)  execxutod  a  deed  by  which  he  sold 
and  disposed  of  and  granted  and  conveyed 
the  mines  under  the  land  to  &,  for  ninety- 
nine  years,  subject  to  the  payment  to  A., 
his  executorsj  administrators  and  assigns, 
of  7,998^.,  by  twelve  yearly  instahnents, 
which  were  secured  by  powers  of  distress 
and  entry  reserved  to  hinii,  his  executors, 
administrators  and  assigns;  and  the  lat- 
ter power  provided  that,  upon  an  entry 
being  made,  the  grant  and  conveyance 
and  the  term  thereby  granted,  and  evcr>'- 
thing  oontuned  in  Uie  deed,  on  the  part 
of  A.,  bis  heirs,  executors  or  administra- 
tors, should  cease,  and  that  A.,  his  heirSy 
executors,  ^,  should  not  be  accountable 
to  B.  for  any  of  the  instalments  or  sums 
of  money  which  B.  should  have  then  paid 
in  part  of  the  purchase  money  for  the  min- 
erals. The  subsequent  part  of  the  deed 
contained  a  covanant  enabling  B.,  at  the 
end  of  the  tenant's  term,  to  enter  upon 
the  surface  lands  and  to  hold  them  for 
Btincty-nine  years,  under  the  yearly  rent 
of  110^,  which,  as  well  as  the  power  of 
distress  by  which  it  was  secured^  was  re- 
served to  A,  his  heirs  and  assigns :  Held, 
that  the  instalments  payable  for  the  mines 
were  not  rent^  and,  therefore,  not  incident 
to  the  reversion,  but  personal  debts  due 
fix>m  B.  to  A.  Lord  Hatherion  v.  Brad- 
bttmey  699 

See  EzoKSRATXOH  or  Pbbsonal  Estate. 


HUSBAND  AND  WIFR 

1.  By  articles  entered  into  on  the  mar- 
riage of  a  female  infant,  she  and  her  intend- 
ed husband  agreed  to  assign,  on  her  attain- 
ing twenty-one,  a  share  of  her  deceased 
grandfather's  residuaiy  estate  to  which 
sbe  was  entitled  under  the  trusts  of  his 
will,  to  trustees,  m  tmst  for  themselves 
and  their  children ;  and,  after  the  lady  had 
attained  twenty-one,  a  settlement  was 
made  in  pursuance  of  the  articles ;  but 
before  the  settled  property  was  tnMasfecrod 


tothetnntees,  the  hvlMuid died:  Hcia^ 
that  the  wife's  right  to  the  property  hf 
survivorship,  was  not  barred.  EUiim  t. 
Elwm,  309 

2.  A  married  woman,  haviag  a  life  in* 
terest  m  a  fhnd,  was  living  wiSi  and  wa» 
maintained  by  her  husband,  but  out  of 
her  own  inoome,  and  in  a  manner  veiy 
inadequate  to  it ;  and  he  was  in  very  em- 
barrassed ei^ctt^lstancel^  and  had  a» 
mean0  of  suj^rt  except  his  wife's  inccMBSu 
The  oourt  nevertheless  relbsed  toorte» 
portion  of  it  to  be  settled  to  her  sepanle 
usa     Vau{fhan  v.  Buck^  404 

3.  A  married  lady  became  entitled  to 
an  estate  for  her  separate  use,  under  her 
grand&ther's  will,  and  she  and  her  hus- 
band joined  in  appointing  a  person  to  re- 
ceive the  rents,  as  their  agent;  who,  by 
the  husband's  direction,  paid  them  to  an 
account  opened  by  him  with  H.  &  Oa, 
the  bankers  of  his  wife's  fiunily ;  and  he 
drew  checks  on  H.  &  Co.  for  sums,  some 
of  which  he  applied  for  his  own  purpoaes, 
and  the  rest  to  keep  down  the  interest  cf 
incumbrances  on  the  estate.  At  the  has» 
band's  death  a  laige  bahince  remained  in 
the  hands  of  H.  &  Co.,  which  they  (iwmk 
ferred  to  the  acoouni  of  his  executon; 
and  his  wife,  who  was  his  sole  executrix, 
drew  on  H.  &  Ca  in  that  character,  and 
died  about  ten  months  after  her  husband : 
Held,  that  the  balance  belonged  not  to 
her,  but  to  her  husband's  estate.  Brnw 
ford  V.  The  Archbishop  of  Armagh,     64S 

See  CoNSTRucnoir,  11. 

TiTLBL 


IMPERTINENCE. 

Before  answer  to  a  bill  for  specific 
performance,  the  plaintiff  obtained  an  or* 
der  of  reference  as  to  title.  Tlie  defend- 
ant, under  a  threat  of  attachment,  put  in 
his  answer,  in  which  he  alleged  thai  one 
of  the  conditions  of  sale  was  framed  with 
a  fhiudulent  mtent:  Held,  that  that  alle- 
gation was  not  impertinent  Emery  t. 
Pickering,  683 

See  Djbfskdant. 
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INDUN  BXBCUTOR. 
;SEk  GoMmaeuoK. 

INFANT. 

1.  Under  ft  will,  an  infant  was  entitled 
to  maintenance  out  of  the  income  of  prop- 
erty which  waa  devised  to  him,  provided 
he  attained  twenty-one ;  and  lOOi  a  year 
was  allowed  by  the  master  for  that  pur- 
pose: but  the  income  of  the  property 
was  scarcely  sufficient  to  pay  certain  an- 
nuities and  other  prior  charges  thereon. 
Under  those  circumstances  it  was  ordered 
that  the  trustees  and  executors  should  be 
at  liberty,  out  of  any  funds  in  their  hands, 
to  pay  the  1002.  a  year ;  and,  if  the  same 
should  be  insufficient,  that  what  the  guar- 
dian should  pay  for  the  in&nt's  mainten- 
ance, should  form  a  chaiige  upon  his  in- 
terest in  the  property.  Fentiman  ▼.  Fen- 
Uman^  171 

2.  Two  suits  having  been  instituted  on 
behalf  of  the  same  in&nt  plaintilSb,  it  was 
referred  to  the  master,  to  inquire  and 
state  whether  the  bills  were  for  the  same 
matters,  and,  if  so,  which  of  the  suits  it 
would  be  most  for  the  benefit  of  the  in- 
fimts  to  prosecute ;  but  the  order  did  not 
give  the  master  liberty  to  state  special 
circumstances.  The  master  reported  that 
the  two  bills  were,  aubsUmtiaUyy  for  the 
same  matters,  and  that  it  would  be  most 
for  the  benefit  of  the  in&nts  to  prosecute 
the  first  suit ;  but  that,  as  the  same  per- 
son was  solicitor  both  for  the  next  fiiend 
and  for  the  defendants  in  that  suit,  he 
was  of  opmion  that  some  other  solicitor 
should  be  appointed  for  the  plaintiffs,  and 
that  part  of  the  funds  in  the  cause,  which 
were  then  in  a  country  bank,  should  be 
brought  into  court :  Held,  that  the  master 
had  given  a  quoHfied  answer  to  the  ques- 
tion referred  to  him,  and  added  sugges- 
tions which  he  was  not  at  liberty  to  make ; 
and,  therefore,  it  was  referred  back  to  him 
to  review  his  report  Cfanderton  v.  Gan- 
<krton^  182 

3.  The  solicitor  employed  by  the  next 
friend,  in  an  infant's  suit,  having  given  a 
notice  of  motion  on  behalf  of  the  plaintifls, 
one  of  the  plaintiff  who  had  come  of 
age,  but  had  not  disavowed  the  suit  or 
obtained  an  order  to  change  his  solicitor, 
employed  another  solicitor  to  oppose  the 
motion  on  his  behalf:  Held,  that  the  coun- 
sel instructed  by  that  solicitor,  were  not 
entitled  to  be  heard.    Swift  v.  Oraxebrookf 

185 


4.  Order  made^  on  petition  without  suiti 
for  a  reference  to  approve  of  a  gpiardian 
and  maintenance  for  an  infant^  having 
1602.  a  year  arising  from  hmd.    Ex  parte 

268 


5.  Guardian  ad  Utem,  appointed  to  in- 
fiints,  under  special  circumstances,  with- 
out a  commisBion  or  their  appearing  in 
court    StiUweU  v.  J^Iair,  399 

6.  A  hdbeaa  corpus  issued  to  bring  up 
the  body  of  a  ward  of  court  who  had  been 
taken  in  execution  in  an  action  by  a 
tradesman,  for  necessaries,  and  the  trades- 
man was  ordered  to  attend  at  the  bar  of 
the  court  at  the  same  tima  Bond  v.  Bob- 
trtSj  400 

7.  The  court  will  refer  it  to  the  master 
to  approve  of  a  guardian  for  an  infant^ 
notwithstanding  the  in&nt,  being  four- 
teen years  of  age  and  entitled  to  real  ee* 
tate,  has,  by  deed,  appointed  a  guardian 
for  himself     Ooham  v.  Coham^  639 

See  MAiNTKif  AN (n^  2. 


INJUNCTION. 

1.  A  platntUf  who  has  obtained  the 
common  injunction,  cannot  sustain  it  on 
grounds  contained  in  the  answer,  but  not 
stated  in  his  bilL     Cresy  v.  Beavan^     99 

2.  It  is  ft  breach  of  an  injunction  to 
stay  trial,  to  obtain  an  order  to  change 
the  venue  in  the  action.  FarietUe  v.  SMr 
eusan,  622 

3.  A  judgment  creditor,  who  had  ob- 
tfuned  possession  of  his  debtor's  estates 
under  an  ekgU^  filed  a  bill  after  the  debt- 
or's death,  against  his  devisee,  claiming 
to  have  a  charge  on  the  estates,  under 
1  and  2  Vict  a  110,  and  praying  to  have 
the  debt  raised  and  paid  out  of  the  es- 
tatesL  The  defendant,  in  her  answer, 
churned  the  estates^  not  as  devisee,  but 
under  a  conveyance  executed  by  the 
debtor  in  his  lifetime.  The  plaintilS)  in- 
stead of  amending  his  bill,  filed  a  supple- 
mental bill  against  the  defendant,  praying 
that  the  conveyance  might  be  declared 
to  be  fraudulent  and  void,  as  against  hun, 
and  also  that  an  ejectment  to  recover  pos- 
session of  the  estates,  which  the  defend- 
ant had  brought  shortly  before  she  put  in 
her  answer  to  the  original  biU,  might  be 
stayed.  The  answer  to  the  supplemenUil 
bUl  admitted,  in  effect,,  that  the  convey- 
ance was  voluntary.  The  courts  how- 
ever, held  that,  as  that  admission  was 
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made  in  the  answer  to  the  supplemental 
bill,  it  was  not  sufficient  to  sustain  the 
injunction.     Parker  v.  Constable^         636 

4.  The  g^rantor  of  an  annuity  had  admit- 
ted, in  his  answer  to  a  bill  in  Chancery, 
that  the  annuity  was  a  subsistmg  charge 
on  his  estates,  and  the  decree  and  pro- 
ceedings in  the  suit  had  treated  the  annu- 
ity as  valid.  Under  those  circumstances, 
the  grantor's  devisee  was  restrained  fix>m 
proceeding  at  law,  to  set  aside  the  annu- 
ity for  want  of  a  memorial.  Roberts  v. 
Madocka,  549 

See  Jurisdiction,  1,  2. 
Specific  Pebformanox. 


INTEREST. 

Under  an  enclosure  act,  an  allotment 
had  been  made  to  the  impropriator,  in 
lieu  of  tithes ;  and,  by  the  act,  the  tithes 
were  to  cease  on  the  allotment  being 
made ;  but  the  act  did  not  authorize  Ihe 
sale  of  allotments  before  the  execu^on  of 
the  award-  In  the  interim,  the  impropri- 
ator agreed  to  sell  his  allotment  for  100L, 
to  be  paid  on  the  25th  of  March  then 
next,  on  a  good  and  valid  title  being  made 
and  executed.  The  award  was  not  made 
until  several  years  after  the  agreement; 
but  the  purchaser  had  been,  all  along,  in 
possession  of  the  allotment  The  court 
ordered  him  to  pay  four  per  cent,  interest 
on  his  purchase  money  from  the  25th  of 
March  next,  after  the  date  of  agreement, 
although  a  good  title  could  not  be  made 
until  the  award  was  executed.  Attorney- 
General  v.  Christ  Church,  214 

iS5B«  Foreign  Contract. 


ISSUK 
See  Will,  2. 

ISSUE  IN  TAIL  MALE. 
SeeWnjjt  6 

J 

JOINT  STOCK  COMPANY. 

A.  gave  a  bond  to  the  public  officer  of 
a  joint  stock  banking  company,  (in  which 
he  afterwards  became  a  shareholder,)  to 
secure  advances  made  to  him  by  the  com- 
pany.   The  bank  aft^erwards  suspended 


their  business,  and  brought  an  action  OQ 
the  bond  in  the  name  of*  the  officer.  A. 
then  filed  a  bill,  on  behalf  of  himself 
alone,  against  the  officer  and  the  directore 
of  the  company,  praying  for  an  account  of 
the  dealings  and  transactions  of  the  com- 
pany down  to  the  time  when  their  busi- 
ness ceased,  that  his  share  of  the  capital 
and  profits  might  be  ascertained  and  set 
off  against  the  money  due  on  the  bond, 
and  that  the  surplus  might  be  paid  to 
him :  Held,  that  the  bill  prayed,  in  effect, 
for  a  dissolution  of  the  company,  and, 
therefore,  that  all  the  shareholders  ought 
to  have  been  made  pexties  to  it  Abror 
ham  V.  Hannayj  581 


JOINTURE. 

Testator  directed  a  settlement  to  be 
made  of  his  estates,  and  a  power  to  be 
inserted  in  it,  enabling  the  tenant  for  life 
to  jointure  any  wife  or  wives,  at  one  or 
several  umes,  to  the  extent  of  one-fifHi 
part  of  the  then  ordinaiy  annual  rental 
of  the^ estates:  Held,  that  the  settlement 
ought  to  authorize  the  tenant  for  life  to 
charge  the  estates  with  a  dear  yearly  rent 
charge,  not  exceeding  one-fifth  of  the 
yearly  rent  of  the  estates  payable  at  the 
time  of  creating  the  charge.  Trevor  v. 
Trevor,  108 


JURISDICTION. 

1.  Bill  by  a  cestui  que  trusty  against  the 
assignees  of  the  trustee  who  had  become 
bankrupt,  for  an  account  and  payment  of 
what  was  due  in  respect  of  a  breach  of 
trust  committed  by  the  bankrupt,  and  to 
restrain  the  assignees  from  distributing 
his  estate  amongst  his  creditors.  The 
court  refused  the  injunction ;  because  it 
had  no  jurisdiction  to  interfere  with  the 
admmistration  of  a  bankrupt's  estate  at 
the  suit  of  a  person  claiming  as  a  general 
creditor.  The  Court  of  Bankruptcy  has 
exclusive  jurisdiction  to  deal  with  what 
is  admitted  to  be  the  bankrupt's  estate: 
but  a  court  of  equity  or  a  court  of  law  (as 
the  case  may  be)  has  jurisdiction  to  de* 
termine  what  is  or  is  not  the  property  of 
the  bankrupt    Halford  v.  GUloWy         44 

2.  The  plamtiff  cohabited  with  M.  S.,  a 
married  woman ;  and,  in  consideration  of 
her  agreeing  to  continue  to  cohabit  with 
him,  he  executed  a  deed,  whereby,  "  for 
the  consideration  therein  mentioned,"  he 
granted,  to  a  trustee  for  her,  an  ajintiity, 
to  commence  on  his  death,  marriage,  or 
withdrawing  his  protection  from  her ;  and 
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oovenanted  to  charge  any  land  that  he 
flbould  become  possessed  of;  with  the  an 
nuitj;  andf  for  further  securing  the  an- 
Quity,  he  executed  a  bond,  in  the  penalty 
of  1,0001,  to  the  trustee,  and  gave  a  war- 
rant of  attorney  to  enter  up  judgment 
against  him  on  the  bond ;  and  judgment 
was  entered  up  against  him,  at  tlie  suit 
of  the  trustee,  for  1,000^  and  costs.  Some 
years  afterwards,  the  plaintiff  married; 
previously  to  which  he  had  put  an  end 
to  his  intercourse  with  M.  S. ;  and,  hav- 
ing been  advised  that  the  annuity  deed 
and  collateral  securities,  which  he  stated 
to  have  been  obtained  from  him  for  the 
consideration  of  future  cohabitation,  were 
not  binding  upon  him,  ho  refused  to  pay 
the  annuity.  In  consequence  of  which, 
M.  S.,  in  the  trustee's  name,  brought  an 
action  against  him  on  the  judgment.  The 
bill  prayed  the  annuity  deed  and  collate- 
ral securities  might  be  declared  void,  and 
be  delivered  up  to  be  cancelled,  and  that 
the  trustee  might  enter  up  satis&ction  on 
the  judgment,  and  that  the  action  might 
be  stayed.  The  trustee  put  in  a  general 
demurrer,  which  was  allowed.  Smyth  v. 
GHffin,  245 

See  Chabgino  Obdbb. 


LAPSE. 


Slee  Leoact,  I. 


LEASE. 


A.,  being  seised  in  fee  of  lands,  under 
which  were  coal,  iron,  &a,  and  the  surface 
of  which  was  in  the  occupation  of  a  ten- 
ant, executed  a  deed  by  which  he  sold 
and  disposed  of  and  grajUed  and  conveyed 
the  mines  under  the  land  to  B.,  for  ninety- 
nine  years,  subject  to  the  payment  to  A., 
bis  execuiarsj  administrators  and  assigns, 
of  7,998/.,  by  twelve  yearly  instalments, 
which  were  secured  by  powers  of  distress 
and  entry  reserved  to  him,  his  executors, 
administrators  and  assigns ;  and  the  latter 
power  provided  that,  upon  an  entry  being 
made,  the  grant  and  conveyance,  and  the 
term  thereby  granted,  and  everything 
.  contained  in  the  deed  on  the  part  of  A., 
hia  heirs,  executors  or  administrators, 
should  ceaae,  and  that  A.,  bis  heirs^  ex- 
ecutors, &C.,  should  not  be  accountable  to 
B.  (or  any  of  the  instalments  or  sums  of 
money  which  B.  should  have  then  paid 
in  part  of  the  purch'ist:  money  for  ike  min- 
erals. The  subsequent  part  of  the  deed 
contained  a  covenant  enabling  B.,  at  the 
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end  of  tho  tenant^s  term,  to  enter  upon 
the  surface  lands,  and  to  hold  them  for 
ninety-nine  years,  under  the  yearly  rent 
of  llOi.,  which,  as  well  as  the  power  of 
distress  by  which  it  was  secured,  was  re- 
served to  A.,  his  heirs  and  assigns:  Held, 
that  the  instalments  pa3rable  for  the  mines 
were  not  rent,  and,  therefore,  not  incident 
to  the  reversion,  but  personal  debts  due 
firom  B.  to  A.  Lord  Uatherton  v.  Brad- 
bume,  699 

LEGACY. 

1.  Testator  gave  to  T.  R.  16,000t,  to 
be  by  him  applied  for  the  use  of  Roman 
Catholic  priests,  in  and  near  London,  at 
his  absolute  discretion.  T.  R.  died  in  the 
testator's  lifetime:  Held,  that  the  legacy 
was  not  void  for  uncertainty,  and  did  not 
lapse  by  T.  R.'8  death  m  the  testators' 
lifetime,  but  was  good  as  a  charitable  leg- 
acy ;  and  that  it  must  be  applied  for  the 
benefit  of  persons  filling  the  character  of 
Roman  Catholic  priests  in  and  near  Lon- 
don, at  the  testator's  death,  and  after- 
wards, according  to  a  scheme  to  be  ap- 
proved by  the  master.  The  Attomey- 
GeueraiY,  Gladstone,  1 

2.  Testator  directed  the  rents  of  his 
estates  to  be  accumulated  for  five  years ; 

'at  the  end  of  which  time  I  leave  as  fol- 
lows: to  H.  G.  2004;  and  to  W.  B.,  W. 
C,  E.  M.  or  05  viany  as  are  Uving,  100/. 
each;  and  to  M.  N.,  S.  H.,  S.  S.,  or  as 
many  as  are  then  living^  bOl  each;  and 
the  same  sum  to  be  given  at  the  expira- 
tion of  ten  years  from  the  time  of  my 
death,  and  ditto  at  the  end  of  fifteen  and 
twenty  years  from  my  death."  Two  of 
tho  legatees  died  between  the  end  of  the 
tenth  and  tho  fifteenth  year  after  the  tes- 
tator's death,  having  received  the  pay- 
ments which  became  duo  to  them  at  the 
end  of  the  fifth  and  tenth  years:  Held, 
that  the  rights  of  the  legatees  named  in 
the  \yil\  to  receive  the  payments,  were 
contingent  on  their  surviving  the  times 
of  payment,  and,  consequently,  that  the 
executors  of  tho  then  deceased  legatece 
could  not  claim  any  payment  at  the  end 
of  the  fifteenth  year.    Bruce  v.  Charlton, 
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3.  In  a  suit  for  administering  a  testa- 
tor's estate,  a  legacy  was  claimed  by  two 
legatees  adversely  to  each  other:  Held, 
that,  as  tho  question  arose  on  the  testa- 
tor's will,  tho  costs  must  be  borne  by  his 
estate,  and  not  by  the  legacy.  Wilson  v. 
Siuire,  212 

4.  Testator  drew  two  checks^  on  his 
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banker,  in  favor  of  two  of  his  eervaats, 
and  delivered  them  to  the  eervahts,  with 
directions  to  present  them  after  his  death. 
About  a  jear  afterwards,  he  made  a  tes- 
tamentary instrument,  bj  whieh,  after 
giving  legacies  to  different  persons,  and 
an  annuity  to  each  of  the  two  servants, 
he  bequecUihed  (he  residue  of  his  personal 
estate  to  A.  B.,  and  revoked  any  former 
wiU  or  codicil  by  him  made,  and  declared 
that  instrument  to  be  his  last  wilL  The 
three  paper  writings  were  admitted  to 
probate,  as  constituting  together  the  tes- 
tator's last  will:  Held  that,  though  the 
Court  of  Chancery  was  bound  to  consider 
the  amounts  of  the  checks  as  legacies, 
yet  that  they  were  revoked  by  the  subse- 
quent instrument     WcUah  v.  GladsUme^ 

261 

5.  Testator  gave  to  the  chUdren  of  hia 
daughter,  a  legacy  of  2, 0002^  to  be  paid 
and  payable  from  and  out  of  his  manors, 
messages,  &a,  and  he  subjected  and 
charged  the  same  to  and  with  the  pay- 
ment thereof  accordingly :  Held^  that  the 
legacy  was  payable  out  of  the  testator's 
real  estates  only.  Testator,  after  giving 
an  annuity  to  his  wife,  devised  his  real 
estates  to  trustees  in  trust  to  pay  the  an- 
nuity thereout,  and  gave  his  wife  powers 
of  distress  and  entry  on  his  estates.  He 
then  devised  his  estates  in  strict  settle- 
ment, subject,  expressly,  to  the  annuity 
and  to  the  powers  of  distress  and  entry : 
Held,  nevertheless,  taking  the  whole  of 
the  will  together,  that  the  testator's  per- 
sonal estate  was  primarily  liable  to  pay 
the  annuity.    Roberta  v.  Rolois,         336 

6.  Testator  directed  his  trustees  to  pay 
the  interest  of  2,500i.  to  his  daughter  for 
life,  for  her  separate  use,  and,  after  her 
death,  for  the  maintenance  of  all  her  chil- 
dren, until  they  should  attain  twenty-one, 
and  then  the  principal  to  be  equally  di- 
vided amongst  her  said  children ;  and,  if 
his  daughter  should  die  without  leaving 
a  child,  then  that  the  principal  should  be 
divided  amongst  all  his  own  children  then 
living.  The  daughter  had  children,  but 
they  all  died  under  twenty-one:  Held, 
nevertheless,  that  the  legacy  vested  in 
them,    Parker  v.  Goldittg,  418 

7.  A  legacy  of  10,000i  consols,  "now 
standing  in  my  name,"  held,  fh>m  the 
context  of  the  will,  not  to  be  specific. 
.Auther  v.  Auther,  422 

8.  Testator  bequeathed  a  general  legacy 
of  10,0002.  consols  to  A.  B.  There  was 
no  deficiency  of  assets,  but,  owing  to  the 
institution  of  a  suit  for  the  administration 


of  the  testatoHa  estate,  the  legiey  re* 
mained  unsatisfied  for  severed  years  aAer 
the  testator's  death,  during  which  oouaoia 
rose:  Held,  nevertheless,  that  A.  B.  was 
entitled  to  have  the  f\ill  amount  of  his 
legacy  purchased  and  tranaferred  to  him. 
Autker  V.  AtUher,  439 

9.  Testator  bequeathed  to  his  daughter 
Elizabeth  2,000L  for  life,  the  principal  to 
be  equally  divided  among  her  children, 
should  (hey  have  atUUned  tweniy-one:  and, 
to  the  two  children  of  his  late  daughter 
Jemima,  1,000^  each,  to  be  paid  on  their 
attaim'ng  twenty-one :  Held,  that  the  Ieg<- 
acies  to  the  children  were  contingent  on 
their  attaining  twenty-one,  and  that  they 
were  not  entitled  to  interest  in  the  mean- 
time. Testator  left  to  hia  daughter  Jane 
the  sum  of  2,0002.,  io  be  settled  on  her  when 
she  married,  or  to  be  paid  to  her  on  her 
attaining  twenty-one :  should  she  die  not 
leaving  issue,  the  2,0002.  to  fall  into  the 
residue  of  his  estate.  Jane  married  in  her 
father's  lifetime.  The  court  directed  tin 
legacy  to  be  settled  in  trust  for  her  sepAr 
rate  use  for  life ;  remainder  for  her  chil- 
dren living  at  her  death,  according  to  her 
appointment;  in  default  of  appointment, 
for  her  sons  at  twenty-one,  and  her  daugfa- 
tors  at  that  age  or  on  marriage ;  remain- 
der for  her  next  of  kin;  and,  if  she  had  no 
chUd  living  at  her  death,  the  legacy  to 
become  part  of  the  testator's  reaidue. 
Young  v.  Macintosh^  445 

10.  Testator  bequeathed  the  porfraita 
of  himself)  of  his  grandfather  and  grand- 
mother, of  his  mother  and  of  the  Duke  of 
Schomberg,  to  A.  B.  The  testator  had 
one  portrait  of  himself  one  of  his  grand- 
&ther  and  grandmother,  afid  one  of  his 
mother,  and  a  three-quarters  portrait  and 
a  portrait  in  crayons  of  the  Duke  of  Schom- 
berg, and  also  a  picture  in  which  the  duke 
was  represented  on  horseback,  with  a 
battle  in  the  distance:  Held,  that  that 
picture  was  a  portrait  of  the  dake^  and 
that  it  passed,  together  with  all  the  other 
portraits,  by  the  bequest  The  Duke  of 
Leeds  v.  Lord  Amherst,  459 

U.  A.  agreed  that  a  legacy  given  to 
his  wife,  should  be  set  off  against  a  sum 
of  the  same  amount  which  he  owed,  to 
the  testator,  on  his  promissory  note ;  and  . 
ho  and  his  wife,  signed  a  receipt  for  the 
legacy;  but  it  did  not  appear  that  the 
executors  had  delivered  up  the  note. 
Held  that,  for  want  of  a  release,  the  sur- 
viving wife  was  not  barred.  Haarriaon  v. 
Andrews^  696 
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CoNsmncnoN,  4^  9. 
Wiu.,  3,  4,  14^  17. 

LEGACY  DUTY. 

1.  A  British  subject  went  to  settle  in 
France,  in  1 762,  and  afterwards  parchased 
«n  estate,  and  became  naturalized  there. 
Id  1791,  he  left  France,  and  came  to  Eng^ 
land,  in  consequence  of  the  French  Rev* 
olution,  and,  shortly  afterwards,  his  prop> 
ertj  was  confiscated  by  the  revolutionary 
government  In  January,  1802,  he  made 
a  will  in  London,  by  which  he  left  his 
property  partly  to  a  charity  in  Ireland, 
cmd  partly  to  individuals  resident  in  Eng- 
land, and  appointed  one  of  those  individ- 
uals his  executor.  In  April,  1802,  emi- 
grants were  permitted  to  return  to  France, 
«nd,  soon  afterwards,  he  returned  to  that 
country.  In  1804,  he  made  a  will,  in 
Paris,  in  which  he  stated  that  he  was 
bom  at  Waterford,  and  had  oome  to 
France  to  obtain  restitution  of  his  estate ; 
and,  after  referring  to  his  former  will, 
(which  he  had  mislaid  in  London,)  he 
recapitulated,  very  nearly,  its  contents, 
and  concluded  by  expressly  confirming 
it  He  died  in  Paris,  in  1806,  and  his 
t^'o  testamentary  papers  were  proved  both 
in  France  and  in  England.  Under  the 
treaty  of  peace  between  England  and 
France  in  1815,  a  laiige  sum  of  French 
stock  was  set  apart  by  the  then  French 
government,  for  the  purpose  of.  compen- 
sating British  subjects  whose  property 
had  been  confiscated  by  tho  revolutionary 
government,  and' part  of  that  sum  was 
awarded,  by  commissioners  appointed  by 
the  British  government,  to  the  testator's 
©xecutora,  for.  the  loss  of  the  testator's 
property  in  France.  The  commissioners, 
under  the  powers  of  an  act  of  Parliament, 
sold  the  stock  so  awarded,  and  paid  the 
proceeds  into  the  Court  of  Chancery.  Held 
that  the  testator  was  domiciled  m  France 
at  his  death,  and  that  the  fUnd  in  court 
was  not  sulyect  to  legacy  duty.  The 
Commissioners  of  CharUahle  Donations 
and  Bequests  in  Ireland  v.  Deeereux^      14 

2.  Testator  gave  his  residuary  estate 
(which  amounted  to  13,000/.)  to  his  ex- 
ecutors, to  be  by  them  appropriated  to 
the  education  of  the  children  of  the  poor 
in  Ireland,  principally  those  in  or  about 
Limerick:  Held,  that  legacy  duty  was 
payable  on  the  residue.  The  Attorney- 
Oineral  v.  Fitzgerald^  83 

3.  A  native  of  Scotland  died  domiciled 
in  Demerara,  having  personal  property  in 
Sootland,  and  having  left  legacies  to  per^ 


sons  in  that  country:  Held,  that  the  leg^ 
actes  were  not  liable  to  legacy  duty. 
Thomp$on  v.  The  AdvoccUe-Oeneral^    153 


LENGTH  OF  TIME. 

See  Statute  or  LucrrATioNa 
Title. 


LESSOR  AND  ASSIGNEE. 

A.,  an  owner  of  land  in  the  township 
of  S.,  entered  into  articles  of  agreement 
with  B.,  the  lessee  of  a.  neighboring  col* 
liery,  by  which  he  agreed  to  grant  to  B. 
a  lease  of  part  of  the  land  for  the  purpose 
of  forming  a  railway  for  the  conveyance 
of  coal  to  certain  wharfe ;  and  B.,  for  him- 
self;  his  executors,  administrators  and  (U^ 
signs^  agreed  with  A.,  his  heirs  and  as^ 
signs,  to  convey  upon  the  railway,  all  the 
coal  to  bo  gotten  from  the  colliery,  or 
from  any  other  lands  or  g^unds  in  the 
township,  and  to  pay  to  A.,  his  heirs  and 
assigns,  two  pence  for  every  ton  of  ooal 
so  conveyed.  B.  assigned  his  interest  in 
the  colliery  and  in  the  lands  taken,  under 
the  articles  of  agreement,  for  forming  the 
railway,  together  with  the  use  of  the  rail- 
way, to  C. :  Held,  that  the  agreement  to 
convey,  upon  the  railway,  all  the  coal,  Ac, 
and  to  pay  two  pence  per  ton  in  respect 
of  it,  ran  with  the  land,  and,  conse- 
quently, that  it  was  binding  on  C.  ffem' 
ingway  v.  Fernandes^  228 


LESSOR  AND  LESSEE. 

See  COVENAITT. 

LIEN. 

A.  agreed  to  sell  an  estate  to  B.  for  an 
annuity,  and  R  was  to  pay  off  a  mortgage 
to  which  the  estate  was  subject  Ao> 
cordingly  B.  executed  a  deed,  by  whidi 
he  granted  the  annuity  to  A.  and  cove- 
nanted to  pay  it;  and,  by  a  conveyance 
of  even  date,  but  executed  aft^r  the  an-, 
nuity  deed,  after  reciting  the  agreement 
and  the  annuity  deed,  A.  and  the  mortga- 
gee, in  pursuance  of  the  agreement,  and 
in  consideration  of  the  annuity  having  been 
to  granted  as  aforesaid^  and  of  the  payment 
of  the  mortgage  money,  conveyed  the  es- 
tate to  B.  The  annuity  afterwards' be- 
came in  arrear:  Hold,  that  A  had  no  lien 
on  the  estate  for  the  annuity.  BuckUuid 
V.  PockneO^  406 
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LITNATIC. 
See  CoMHissioir  of  Luvagt. 

MAINTENANCE. 

1.  Under  a  will,  an  infont  was  entitled 
to  maintenance  out  of  the  income  of  prop- 
erty which  was  devised  to  him  provided 
he  attained  twenty-one ;  and  100^  a  year 
was  allowed  by  the  master,  for  that  pur- 
pose :  but  the  income  of  the  property  was 
scarcely  sufficient  to  pay  certain  annuities 
and  other  prior  charges  thereon.  Under 
those  circumstances  it  was  ordered  that 
the  trustees  and  executors  should  be  at 
liberty,  out  of  any  funds  in  their  hands, 
to  pay  the  100/.  a  year,  and,  if  the  same 
should  be  insufficient^  that  what  the 
guardians  should  pay  for  the  infant's 
mfuntenance,  should  form  a  charge  upon 
his  interest  in  the  property,  IhrUiman  v. 
Fsniiman,  1 7 1 

2.  Testator  gave  an  annnity  to  a  trus- 
tee, in  trust  to  pay  the  same  to  his  daugh- 
ter for  her  separate  use  for  life,  remainder 
to  her  husband  to  enable  him  to  maintain 
his  children  by  her,  until  the  youngest 
attained  twenty-one ;  and,  if  the  husband 
should  die  before  the  youngest  ohild  at- 
tained twenty-one,  tlien  upon  trust  for 
the  trustee  to  apply  the  annuity  m  Hke 
manner  as  the  husband  was  directed  to 
do.  Held  (the  daughter  being  dead)  that 
the  husband  was  bound  to  apply  Uie  an- 
nuity for  the  maintenance  of  the  children ; 
but  that,  if  he  maintained  them  properly, 
they  would  not  be  entitled  to  an  account 
against  him.     Leach  v.  Leac?i,  304 

See  Pbaotioe,  6. 
MARRIAGE  SETTLEMENT, 

1.  By  a  marriage  gettloment,  l,5i)02. 
and  2,700t  stock,  of  which  the  lady  was 
possessed,  were  settled  in  trust  for  her 
separate  use  for  life,  remainder  in  trust 
for  her  intended  husband  for  life,  and  af- 
ter his  death,  as  the  wife  should  appoint 
by  will :  and  the  intended  husband  cove- 
nanted that,  if  tlie  marriage  should  take 
effect,  he  would,  as  often  as  occasion 
should  require,  join  with  his  wife,  in  doing 
all  necessary  acts  for  assigning  to  the 
trustees  all  the  property  to  which  his  wife 
should  become  entitled  during  the  cover- 
ture, upon  the  trusts  declared  of  the 
l,500f.  and  2,700/  stock.  At  the  dat^  of 
the  settlement,  the  wife  had  an  absolute' 


vested  mtefest  in  1,9351  stock,  expectant 
on  her  father's  death,  but  it  was  not  men- 
tioned in  the  settlement  During  tibe 
marriage,  the  husband  became  bankrupt 
and  then  the  wife^s  father  died:  Held,  that 
the  1,935L  stock  did  not  belong  to  the 
husband's  assignee  as  part  of  his  estate, 
but  was  bound  by  his  covenant,  as  beings 
property  to  which  the  wife  would  become 
entitled  during  the  covertare.  Blyt?ie  v. 
GranviUe,  190^ 

2.  A  marriage  settlement,  after  redting' 
that  it  had  been  agreed  that  a  cottage^ 
Ac.,  (whidi  the  husband  held  for  the  re- 
mainder of  a  term  of  2,000  yeara,)  should 
be  settled  on  the  husband  for  life,  and, 
after  his  decease,  on  the  wife  for  life,  by 
way  of  jointure,  and,  after  their  several 
deceases,  on  the  issue  of  the  marriage, 
and,  m  default  of  issue,  on  W.  C.  and  his 
heirs,  executors,  &a,  assigned  the  cottage 
to  a  trustee,  for  the  remainder  of  the  term, 
in  trust  to  permit  the  husband  to  rsoeiv© 
the  rents  for  so  many  years  of  the  term  as 
should  expire  in  his  lifetime,  and,  alter  his 
decease,  in  trust  to  permit  the  wife  to  re- 
ceive the  rents  during  her  natural  Ufe^ 
and,  after  their  several  deceases,  to  pei^ 
mit  the  heirs  of  the  body  of  the  husband 
begotten  on  the  body  of  the  wife  to  re- 
ceive the  rents,  for  so  many  years  of  the 
term  as  should  expire  in  the  Ufe  or  lives 
of  him,  her  or  them  respectively,  and, 
after  the  several  deceases  of  the  husband 
and  wife,  and  in  default  of  issue  of  the 
body  of  the  husband  and  wife  as  before 
limited,  to  permit  W.  C,  his  heirs,  exe- 
cutors, &c.,  to  receive  the  rents  for  aU  the 
residue  of  the  term.  Held  that  the  term 
vested  in  the  husband  absolutely  under 
the  first  lumtation.    BarOeUy.  Greeny  219 


MISDEMEAKOR- 
See  CoMPOUVDiKO  Misdemxakob 


MISTAKE. 

An  erroneous  statement  was  made  to  a 
Ufe  insurance  company,  by  their  agent,  as 
to  A.'s  interest  in  his  son's  life;  upon 
which  tlie  company  granted  a  policy  to 
A.  After  the  son's  death,  the  company 
discovered  the  error  and  refused  to  piyr 
the  sum  insured.  A  bill  filed  by  A.,  to 
have  the  mistake  rectified,  was  dismissed, 
because  the  evidence  did  not  show,  dis- 
tinctly, whether  the  mistake  arose  from 
the  agent's  inadvertence,  or  from  his  hav- 
ing been  misinformed  by  A.  Parsons  r. 
Bignold,  &18 
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ICOBTGAOOR  AND  MORTGAGEE. 

A.  mortgaged  an  estate  to  B.  for  1,000 
years.  B.  died,  having  bequeathed  the 
mortgage  to  his  widow.  She  also  died ; 
and,  in  1822,  her  personal  representatives 
entered  into  and  continued  in  possession 
of  the  estate  until  1838,  when  they  sold 
and  assigned  the  mortgage  to  C,  who 
entered  and  continued  in  possession  until 
3843,  when  A.'s  heir  filed  a  bill  to  re- 
deem, on  the  ground  that  the  deed  of 
assignment  recited  the  mortgage  and  oon< 
veyed  the  term  to  C,  subject,  expressly, 
to  the  equity  of  redemption  of  A.  or  his 
legal  representatives :  Held,  that  the  deed 
was  not  such  an  acknowledgment  of  the 
mortgagor's  title  as  to  make  the  estate 
redeemable.     Lucas  v.  Deniaon^  584 


MORTGAGEE  AND  SURETY. 

A.  made  a  mortgage  to  B.,  and,  by  the 
same  deed,  A.  and  C,  his  sureties,  cove- 
nanted for  pajrment  of  the  mortgage  mo- 
ney. B.  recovered  the  amount  from  C, 
prenously  to  which  he  lent  a  further  sum 
to  A.,  and  took  a  further  charge  for  it  on 
the  mortgaged  property:  Held,  that  C. 
oould  not  compel  B.  to  assign  the  mort- 
gage to  him  unless  he  paid  off  the  further 
Bum.     WiUiams  v.  Owen^  697 


MUNICIPAL  CORPORATION. 

The  corporation  of  Lichfield,  consti- 
tuted under  the  municipal  corporation  act, 
6  and  6  Will  IV,  c.  76,  borrowed  200t  of 
M.,  to  enable  them  to  pay  L.,  their  then 
treasurer,  sums  which  he  had  paid  to 
creditors  of  the  old  corporation,  and  gave 
M.  their  promissory  note  for  the  200^ 
They  did  not,  however,  pay  over  that  sum 
to  L.,  but  sufiered  him  to  receive  their 
then  accruing  income  in  reduction  of  what 
was  due  to  him,  and  apphed  the  200^  to 
purposes  to  which  tlio  income  would  oth- 
erwise have  been  applicable :  Held,  that 
the  corporation  had  no  audiority  to  give 
the  promissory  note,  as  it  was  not  given 
to  secure  a  debt  due  prior  to  the  passing 
of  the  5th  and  6th  Will.  IV,  c.  76.  The 
Attorney- General  v.  Th^  Cvrporaiion  of 
JAchfidd,  547. 


NAME  AND  ARMa 

jSSk  CONSTftUCTlpV  a« 


NE  EXEAT  REGNO. 

A  writ  of  ne  exeat  granted,  though  not 
prayed  for  by  the  bill.    Earned  y.  Laing^ 

256 

NEAREST  OF  BLOOD. 

The  master  was  du^cted  to  inquire 
who  were  the  nearest  in  blood  of  a  testa- 
tor ex  parte  patema^  at  a  oertain  period: 
Held  that  "  nearest  of  blood  "  and  "  next 
of  kin  "  were  synonymous  terms,  and,  as 
the  suit  related  to  personal  estate,  that  the 
master  ought  to  follow  the  civil  and  not 
the  canon  law  mode  of  computation  in. 
prosecuting  the  inqmry.  Ox^fer  v.  Deni" 
Am,  290 

NEAREST  OF  KIN. 

Testator  bequeathed  his  residue  to  his 
wife  for  life,  remainder  to  his  daughter 
absolutely ;  but  if  his  wife  survived  his 
daughter,  then,  at  his  wile^s  death,  one- 
third  of  the  capital  was  to  go  according 
to  her  will,  and  the  other  two-thirds  were 
to  go  and  be  paid;  "to  my  other  the 
next  of  kin  of  my  paternal  line."  The 
daughter  was  the  testator's  sole  next  of 
kin  at  his  death ;  and  exclusive  of  her, 
the  testator's  brothers  were  his  next  of 
kin  at  the  same  time.  At  the  death  of  the 
widoiv,  (who  survived  the  daughter,)  the 
daughter's  children  were  the  testator's 
next  of  kin,  according  to  the  statute,  but 
they  and  the  testator's  brothers  were  his 
nearest  of  kin,  all  of  them  being  his  rela- 
tions in  the  second  degree:  Held,  that 
the  brothers,  as  well  as  the  children,  were 
entitled  to  the  two-thirds  of  the  residue. 
Cooper  v.  Deaison^  290 

See  Construction,  2L 
Nkxt  of  Kin. 


NEGLECT  OR  DEFAULT. 
iS^  Wilful  Neolbct  or  Default. 

NEW  ORDERa 

1.  A  subpoena  served,  under  the  foreign 
process  act,  on  a  defendant  resident 
abroad,  is  duly  served  witliin  the  8  th  gen- 
eral order  of  August,  1841 ;  and,  if  he 
does  not  appear,  the  plaintiff  may  cause 
an  appearance  to  be  entered  for  him,  and 
proceed  to  take  the  bill  pro  confesso. 
Flight  V.  Camac^  32 

X  The  oourt  mi^  pennit  a  cause  to  be 
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set  down  fbr  ai^^ment  on  an  objection  for 
want  of  parties^  after  the  fourteen  days 
allowed  for  that  porpoee  by  the  39th  or- 
der of  August,  1 84 1,  have  expired.  Cock- 
hum  V.  Tblson^  188 

.  3.  The  discretion  given  to  the  court,  by 
the  4Ist  order  of  August,  1841,  as  to  the 
oosts  of  a  cross  bill  of  disoovery,  cannot  be 
exercised  before  the  hearing  of  the  origi- 
nal suit,  although  the  plaintiff  in  it  dis- 
misses his  bill  immediately  after  putting 
in  his  answer  to  the  cross  bilL  Skipworih 
y.  Wesijield,  266 

4.  An  appearance  cannot  be  entered 
lor  a  defendant  to  an  amended  bill,  under 
the  29th  order  of  May,  1845,  where  the 
subpoena  has  been  served  upon  his  soli- 
citor.    The  Marquis  ef  Hertford  v.  Suis'scy 

489 

6.  Where  the  subpoena  to  appear  and 
answer  had  been  served  in  August,  1845, 
the  court  refused  to  allow  an  appearance 
to  be  entered  under  the  29th  order  of 
May,  1846,  on  a  motion  without  notice. 
Walker  v.  Hursty  490 

6.  Memorandum  of  serving  copy  bill, 
allowed  to  be  entered  after  the  orders  of 
May,  1845,  were  in  operation,  although 
the  service  would  have  been  bad,  if  made 
after  those  orders  took  effect.  FeWiam  v. 
Clarke,  491 

7.  Replication  filed  in  July,  1845;  in 
November  following  defendant  moved  to 
dismiss.  Alter  notice  served,  but  before 
motion  made,  plaintiff  filed  subpoena  to 
rejoin :  Held  that,  though  the  replication 
was  filed  before  the  new  orders  of  May, 
1845,  took  effect,  the  filing  of  the  sub- 
pcena  to  rejoin  was  a  nullity,  under  the 
93d  of  those  orders;  but  the  court  refused 
to  grant  the  motion ;  and  ordered  a  fresh 
replication  to  be  filed  without  delay. 
LoveU  V.  Blew,  492 

&  Replication  was  filed  befbre  the 
orders  of  May,  1 845,  took  effect.  No  pro- 
ceeding having  been  taken  within  three 
terms  after  replication  filed,  the  defendant 
moved  to  dismiss  according  to  the  old 
practice.  The  new  orders  of  May,  1845, 
having  come  into  operation  in  the  mean- 
time, the  court  ordered  the  pluntiff  to  file 
a  fresh  replication.    BouUedge  v.  Gibson, 

493 

9.  The  undertaking  to  speed  is  abolisiied 
by  the  new  orders  of  May,  1845.    Ibid. 

10.  Held,  on  a  motion  for  leave  to  en- 
ter a  memorandum  of  service  of  copy 


bill,  that  it  is  not  neoessary  lor  plaintiflr  to 
swear  that  he  examined  the  copy  either 
with  the  office  copy  or  the  reoorl  An 
affidavit  that  he  beUeves  it  to  be  a  tni9 
oopy  is  sufficient    Legh  j.  Legh,        690 

See  PiKADiNa,  4,  6^ 


NEXT  OF  KIN. 

1.  The  master  was  directed  to  inquire 
who  were  the  nearest  in  Uood  of  a  iest^ 
tor  ex  parte  paiema,  at  a  certain  period. 
Held  that ''  nearest  of  blood"  and  "  next 
of  kin"  were  synonymous  temu^  and,  as 
the  suit  related  to  personal  estate,  tfa«t 
the  master  ought  to  £>Uow  the  civil  and 
not  the  canon  law  mode  of  compatation 
in  prosecuting  the  inquiry.  Cooper  v. 
Denisony  290 

2.  Testator  bequeathed  his  residue  to 
his  wife  for  life,  remainder  to  his  daugfa* 
ter  absolutely ;  but  if  his  wife  survived 
his  daughter,  then,  at  his  wife's  death, 
one-third  of  the  capital  was  to  go  accord- 
ing to  her  will,  and  the  other  two-thirds 
were  to  go  and  be  paid :  "  to  my  other 
the  next  of  kin  of  my  paternal  line.**    The 

ighter  was  the  testator's  sole  next  of 
km  at  his  death ;  and,  exclusive  of  her, 
the  testator's  brothers  were  bis  next  of 
kin  at  the  same  time.  At  the  deaih  ofIhA 
widow  (who  survived  the  daughter,)  the 
daughter's  children  were  the  testator's 
next  of  kin  according  to  the  statute,  but 
they  and  the  testator's  brothers  were  his 
nearest  of  kin,  all  of  them  being  his  rela- 
tions in  the  second  degree.  Held  that  tho 
brothers,  as  well  as  the  children,  were  en- 
titled to  the  two-thirds  of  the  residueL 
Ibid. 

See  OOKSTRUCTION,  3. 

Nearest  of  Kim. 
Pabtues,  1. 


NOTICE. 
See  Obdeb  akd  DisPOsmOK,  I,  2. 

O 

ORDER  AND  DISPOSITION. 

1.  Actual  notice  of  the  assignment  of 
a  policy  effected  with  the  Equitable  As- 
surance Society,  is  necessary  to  take  the 
policy  out  of  the  order  and  disposition  of 
the  assured.  Duncan  v.  C  koinberlayne^ 
reported  ante,  Vol  XI,  p.  123,  overruled. 
Thovipsott  \.  Speirs^  460 
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2.  Notwithstanding  a  policy  of  insu- 
rance may  have  been  effected  with  a  mu- 
tual insurance  company^  eoBpreaa  notice  of 
a  deposit  of  it,  by  way  of  equitable  mort- 
gage,  must  be  given  to  the  company,  in 
order  to  take 'it  out  of  the  order  and  dis- 
position of  the  depositor.  Ex  parte  WU- 
kinsoiiy  4*75 


ORDER  FOR  PAYMENT  OP  MONEY. 

See  ASSIOKMENT. 

Fund  in  Court. 

Paymjsnt  of  Monet  out  or  Oouet. 


ORIGINAL  BILL  IN  THE   NATURE 
OF  A  SUPPLEMENTAL  BILL. 


See  Plbadino,  1. 

P 

PARENT  AND  CHILD. 

1.  Testator  gave  an  annuity  to  a  trus- 
tee, in  trust  to  pay  the  same  to  his  daugh- 
ter for  her  separate  use  for  life,  remainder 
to  her  husband  to  enable  hun  to  maintain 
his  children  by  her,  until  the  youngest 
attained  21 ;  and,  if  the  husband  should 
die  before  the  youngest  child  attained  21, 
then  upon  trust  for  the  trustee  to  apply 
the  annuity  in  Hke  manner  as  the  hus- 
band was  directed  to  do.  Held,  (the 
daughter  being  dead)  that  the  husband 
was  bound  to  apply  (he  annuity  for  the 
maintenance  of  the  children ;  but  that,  if 
he  maintained  them  properly,  they  would 
not  be  entitled  to  an  account  against  him. 
Leach  V.  Leach^  304 

PARTIES. 

1.  The  30th  general  order  of  August, 
1841,  applies  to  those  cases  only  in  which 
trustees  have  a  present,  absolute  power 
to  sell  real  estate:  and  the  32d  order 
does  not  apply  to  a  case  in  which  there 
is  only  one  principal  and  one  surety. 
Lloyd  v.  Smithy  457 

2.  If  a  person  entitled  to  an  annuity, 
payable  out  of  the  testator's  p^^onal  es- 
tate and  the  proceeds  of  the  sale  of  his 
real  estate,  tiles  a  bill  for  the  administra- 
tion of  the  whole  of  the  testator's  prop- 
erty, alFthe  other  annuitants  and  legatees 
must  be  made  parties,  notwitlistanding 
the  receipts  of  the  trustees  are  made  suf- 
ficient dischaiges.    MiUer  v.  MuddlesUmey 

467 


3.  Some  of  the  plamtiflfa)  who  had  an 
equitable  interest  only  in  the  property  in 
question,  mortgaged  their  interests  pend- 
ing the  suit:  Held,  at  the  hearing,  that 
the  mortgagee  was  a  necessary  party. 
Solomon  y.  Solomon,  516 

4.  It,  in  an  administration  suit  insti- 
tuted by  the  next  of  kin  of  a  testator  at 
his  death,  the  question  is  whether  the 
testator,  by  the  words  "my  next  of  kin," 
meant  his  next  of  khi  at  his  death  or  at 
a  future  period,  not  only  the  executor, 
but  also  the  person  or  persons  who  may, 
by  possibility,  be  the  next  of  kin  at  that 
period,  ought  to  be  made  defendants. 
UrquhariY,  Urquhart,  613 

5.  The  court  will  not  decree  a  general 
account  and  administration  of  assets,  in  a 
suit  in  which  the  deceased  is  represented 
by  an  administrator  ad  litem  merely. 
Croft  T.  Waterton,  653 


See  Partnsbship,  2. 


PARTNERSHIP. 

1.  The  affairs  of  a  partnership  being 
embarrassed,  and  daily  growing  worse, 
the  court,  on  motion,  appointed  a  person 
to  sell  the  business  and  wind  up  the  affairs 
of  the  partnership.    Bailey  y.  Ford,    495 

2.  A.  gave  a  bond  to  the  public  officer 
of  a  joint  stock  banking  company,  (in  which 
he  afterwards  became  a  shareholder,)  to 
secure  advances  made  to  him  by  the  com- 
pany. The  bank  afterwards  suspended 
their  business,  and  brought  an  action,  on 
the  bond,  in  the  name  of  the  officer.  A. 
then  filed  a  bill,  on  behalf  of  himself  alone, 
against  the  officer  and  the  du^ectors  of  the 
company,  praying  for  an  account  of  the 
dealings  and  transactions  of  the  company 
down  to  the  time  when  their  business 
ceased,  that  his  share  of  the  capital  and 
profits  might  be  ascertained  and  set  off 
against  the  money  due  on  the  bond,  and 
that  the  surplus  might  be  paid  to  him. 
Held  that  the  bill  prayed,  in  effect,  for  a 
dissolution  of  the  company,  and,  there- 
fore, that  all  the  shareholders  ought  to 
have  been  made  parties  to  it  Abraham 
v.  Hannay,  681 

See  PfiODuonoN  or  Docuhentb,  1. 


"PAYABLE"    CONSTRUED 

»  VESTED." 


See  WiLLi  17. 


^ 
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PAYMENT  OP  MONEY  OUT  OF  AND 
INTO  COURT. 

A,  B.  k  C.f  being  entitled  to  a  Bom  of 
money  in  the  bank,  petitioned  that  it 
might  be  paid,  not  to  themselves,  but  to 
their  banker.  An  order  was  made  ac- 
cording to  the  prayer.  In  the  Mailer  of 
the  Warwiek  and  Leamington  Raikoay 
Company^  31 

See  T&AcncE,  26. 


PERPETUITY. 

1.  Testator  devised  his  real  estates  to 
trustees  in  fee,  m  trust  for  T.  M.  for  life, 
with  remainder  in  trust  for  all  the  chil- 
dren of  T.  M.,  as  tenants  in  common  in 
tail,  with  remainders  over,  and,  ultimately, 
in  trust  for  his  own  right  heirs:  and  he 
bequeathed  his  personal  estate  to  the 
trustees,  in  trust  for  Mary  B.  foi:  life,  with 
remainder  in  trust  for  all  her  children 
who  should  attain  twenty-one,  with  re- 
mainders in  trust  for  T.  M.,  and  liis  chil- 
dren in  like  manner:  and  he  directed 
that  the  timber  or  wood  which  should  be 
upon  his  real  estates,  should  be,  from  time 
to  time,  made  use  of  for  repairing  the 
houses  thereon,  or  otherwise  for  the  ben- 
efit and  advantage  of  his  estates ;  or  that 
the  same  should  be  sold,  and  tlie  proceeds 
applied  in  the  manner  in  which  his  per- 
sonal estate  was  thereinbefore  directed  to 
bo  applied:  Held,  that  the  direction  or 
trust  respecting  the  timber  and  wood  on 
the  estates,  was  not  perpetual,  but  ceased 
on  the  inheritance  vesting,  in  possession, 
in  adult  persons.     Sylvester  v.  Bradley^  1& 

2.  A.  had  power  to  appomt  a  fund 
amongst  all  the  children  of  B.,  begotten 
and  to  be  begotten^  and  (heir  issue^  and,  in 
default  of  appointment,  the  fund  was 
given  to  the  children  equally.  B.  had 
only  six  children,  all  of  whom  were  living 
when  the  power  was  created.  A.  direct- 
ed by  his  will  that  t?ie  share  which  every 
child  of  B.  begotten  or  to  be  begotten,  was 
entitled  to  in  default  of  appointment, 
should  be  held  in  trust  for  that  child  for 
life,  and,  after  its  death,  for  its  children : 
Held,  that  the  appomtment  was  not  void 
for  remotenosa     Griffith  v.  PoumaUf  393 

£!te  REMOTSNxa& 


PERSONAL  REPRESBNTATIVEa 
See  Will,  2. 


PLAINTIFP. 


A  plaintiff  viho  has  obtained  the 
mon  injunction,  cannot  sustain  it  on 
grounds  contained  in  the  answer,  but  not 
stated  in  his  bill.     Creay  v.  Beavamj     99 


SeeCo&ts,  2. 
SOUCITOR,  I 


PLEADING. 

1.  On  the  5th  December,  1839,  an  in* 
formation  relating  to  a  free  school,  to 
which  the  master  and  usher  were  two  of 
the  defendants,  was  heard,  bnt  judgment 
was  reserved.  Shortly  afterguards,  the 
master  and  usher  resigned,  and  a  new 
master  and  usher  were  appointed.  In 
November,  1840,  judgment  was  pro- 
nounced, but  the  decree  was  not  drawn 
up.  In  March  following,  an  original  in- 
formation in  the  nature  of  a  supplemental 
one,  was  filed  against  the  new  master 
and  asher,  praying  the  same  relief  against 
them  as  was  prayed  by  the  former  infor- 
mation, and  as  the  informant  would  have 
been  entitled  to  against  their  predecessors. 
In  May  following,  the  minutes  of  the  de- 
cree on  the  prior  information,  were  finally 
settled;  and,  under  an  order,  to  which 
the  new  master  and  usher  were  not  par^ 
ties,  the  decree  was  dated  the  5th  of  De- 
cember, 1839.  In  January,  1842,  the 
new  master  and  usher  put  in  their  answer, 
statmg  new  matter,  in  order  to  show  that 
the  reUef  prayed  by  the  information 
against  them,  ought  not  to  be  granted : 
Held  that  they  were  at  liberty  so  to  do ; 
and,  consequently,  that  their  answer  was 
not  impertinent  Tfie  Attorney- General 
V.  fhsier,  282 

2.  Tlio  plaintiff  amended  his  bill  after 
the  defendant  had  answered  it  The 
amendments  changed  the  nature  of  the 
case.  Held  that  the  defendant  might  de- 
mur to  the  amended  bill,  although  he  bad 
answered  that  whioh  was  part  of  the  foiv 
mal  groundwork  both  of  the  new  and  of 
the  original  case.     Cresy  v.  JBtavoa,  354 

3.  After  a  cause  had  proceeded  so  far 
that  the  bill  could  not  be  amended,  the 
plaintiff,  without  the  leave  of  the  court, 
filed  a  supplemental  bill  stating  facts,  aQ 
of  which  existed  befbre  the  origmal  bill 
was  filed ;  but  which,  he  allied,  he  had 
only  recently  discovered  llie  stafements 
and  prayer  of  the  supplemental  biU  were 
in  accordance  with  the  statements  and 
prayer  of  the  original  bill  An  objection 
made  at  the  hearing^  that  the  supple- 
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mental  blU  had  been  irregularly  filed, 
was  oTeiruIed.  If  a  sapplomental  bill  \a 
irregularly  filed,  the  defendant  ought  ei- 
ther to  demur  to  it,  or  to  moire  Uiat  it 
may  be  taken  off  the  file.  Banger  v.  TJie 
Great  Western  RaOway  Company^      368 

4.  The  30th  general  order  of  August^ 
1841,  applies  to  thoae  cases  only  in  which 
trustees  have  a  present,  absolute  power  to 
sell  real  estate :  and  the  32d  order  does 
not  apply  to  a  case  in  which  there  is  only 
one  principal  and  one  surety.  JJoydr. 
SmUhj  467 

5.  If  a  person  entitled  to  an  annuity 
payable  out  of  the  testator*s  personal  es- 
tate and  the  proceeds  of  the  sale  of  his 
real  estate,  files  a  bill  for  the  administra- 
tion of  the  whole  of  the  testator's  prop- 
erty, all  the  other  annuitants  and  legatees 
must  be  made  parties,  notwithstanding 
the  receipts  of  the  trustees  are  made  suffi- 
deot  discharges.     JiUler  v.  HuMlesUmt, 

467 

6.  A  judgment  creditor,  who  had  ob- 
tained possession  of  his  debtor's  ostates 
under  an  elegil,  filed  a  bill  after  the  debt- 
or's death,  against  his  devisee,  claiming 
to  have  a  charge  on  the  estates,  under  1 
k  2  Vict.  c.  110,  and  praying  to  have  the 
debt  raised  and  paid  out  of  the  estates. 
The  defendant,  in  her  answer,  claimed  the 
estates,  not  as  devisee,  but  under  a  con- 
veyance executed  by  the  debtor,  in  lus 
lifetime.  Tlie  plaintiff  instead  of  amend- 
ing hL<3  bill,  filed  a  supplemental  bill 
against  the  defendant,  praying  tliat  the 
conveyance  might  be  declared  to  be  frau- 
dulent and  void,  as  against  him,  and  also 
that  an  ejectment  to  recover  possession  of 
the  estates,  which  the  defendant  had 
brought  shortly  before  she  put  in  her  an- 
swer to  the  original  bill,  might  be  stayed. 
The  answer  to  the  sitppkmealai  btil^  ad- 
mitted in  ofiect,  that  the  conveyance  was 
voluntary.  .  The  court,  however,  held 
that,  as  that  admission  was  mado^  in  the 
answer  to  the  supplemental  bill,  It  was 
not  sufficient  to  sustain  the  ii^unction. 
Parker  v.  ConstaUe,  636 

7.  If,  in  an  administration  suit  institu- 
ted by  the  next  of  kin  of  a  testator  at  his 
death,  the  question  is  whether  the  testa- 
tor, by  the  words,  "my  next  of  kin," 
meant  his  next  of  kin  at  his  death  or  at  a 
future  period,  not  only  the  executor,  but 
also  the  person  or  persons  who  may,  by 
possibility,  be  the  next  of  kin  at  that 
period,  ought  to  be  made  defendants. 
Vrquhart\\  Urquhart,  613 


8.  The  court  will  not  decree  a  general 
account  and  administration  of  assets,  in 
a  suit  in  which  the  deceased  is  represent- 
ed by  an  administrator  ad  litem  merely. 
Crqft  V.  Walerton^  663 

« 

See  CONSTRDOTiON,  1. 

Waivkb,  1,  2. 


POLICY  OF  INSURANCE. 

1.  Actual  notico  of  the  assignment  of  a 
policy  effected  with  the  Equitable  Assu- 
rance Society,  is  necessary  to  take  the 
policy  out  of  the  order  and  disposition  of 
the  assured.  Duncan  v.  Ckamberlayne^ 
reported  arde^  Vol.  XI,  p.  123,  overruled. 
T/umpson  v.  Speirs^  469 

2.  Notwithstanding  a  policy  of  insu- 
rance may  have  been  effected  with  a  mu- 
tual insurance  company,  express  notice  of 
a  deposit  of  it  by  way  of  equitable  mort- 
gage, must  be  given  to  the  company,  in 
order  to  take  it  out  of  the  order  and  dis- 
position of  the  depositor.  Ex  parte  With- 
inson^  476 

POETIONa 

See  Will,  4,  17. 


PORTRAIT. 

Testator  bequeathed  the  portraits  of 
himself,  of  his  grandfather  and  grand- 
mother, of  his  mother  and  of  the  Duke  of 
Schomberg,  to  A.  B.  The  testator  had 
one  portrait  of  himself  one  of  his  grand- 
father and  grandmother  and  one  of  his 
mother,  and  a  three-quariers  portrait  and 
a  portrait  in  crayons  of  the  Duke  of 
Schomberg,  and  also  a  picture  in  which 
the  duke  was  represented  on  horseback, 
with  a  battle  in  the  distance.  Held  that 
that  picture  was  a  portrait  of  the  duke, 
and  that  it  passed,  together  with  all  the 
other  portraits,  by  the  bequest  7%s 
Duke  of  Leeds  v.  Lard  Amherst,  469 


POWER. 

1.  Testator  gnve  7,000/.  stock  to  trus- 
tees, in  trust  to  pay  the  dividends  to  his 
son  for  life,  and  alter  his  death,  to  pay  the 
capital  and  di\idends  to  and  amongst  all 
his  children,  at  such  time  or  times,  age  or 
ages,  and  in  such  proportions,  manner 
and  form,  and  for  such  intents  and  pur< 
poses  in  ull  re&pccts,  as  the  son  should 
appoint ;  and,  in  default  of  appointment, 
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to  paj  and  divide  the  same  unto  and 
equally  amongst  all  the  children,  as  they 
fihould  severally  attain  twenty-one,  and, 
in  the  meantime,  to  apply  the  dividends 
for  their  maintenance  as  the  trustees 
should  think  fit.  The  son,  by  his  will, 
directed  that  the  stock  should  not  be 
divided  amongst  his  children  until  their 
mother's  death,  and  i?iat  she  should  receive 
the  dividends  during  her  life^  and  apply  (ke 
same,  in  the  exercise  of  her  sound  discretion, 
for  the  best  interest  and  advantage  of  his 
children,  and  that,  on  her  death,  the  cap- 
ital should  be  divided  amongst  the  chil- 
dren in  certain  proportions.  The  son  left 
eleven  children,  some  of  whom  were 
adult :  Held,  that  the  son's  will  was  not 
a  good  execution  of  the  power,  so  far  as 
it  directed  the  dividends  of  the  stock  to 
be  paid  to  his  wife  during  her  life.  Ches- 
ter V.  Chadwick,  102 

2.  Under  a  marriage  settlement,  the 
husband  and  wife,  having  power  to  ap- 
point 10,000/.  amongst  all  their  younger 
children,  but  in  such  shares  as  they  should 
think  fit,  appointed  the  whole,  in  diflferent 
sums  and  at  dificrcnt  times,  to  four  of  the 
younger  children,  to  the  exclusion  of  the 
rest:  Held,  that  the  three  first  appoint- 
ments were  good,  and  only  the  last,  void. 
Young  v.  Lord  Waterpark,  202 

3.  A  married  lady  having  power,  under 
her  settlement,  to  dispose  of  real  and  per- 
sonal property,  to  which  her  husband  was 
entitled  for  his  life;  and  her  husband 
having  agreed,  subsequently  to  the  mar- 
riage, that  certain  other  personal  property 
should  be  disposed  of  by  her,  in  such 
manner  as  she  thought  proper,  made  a 
will  commencing  as  follows:  "I,  Ann  B., 
the  wife  of  W.  B.,  by  the  authority  of  my 
marriage  articles,  do  make  this  my  last 
will  and  testament.  Whereas  my  hus- 
b.'ind  is  entitled  to  the  whole  of  the  rents 
and  profits  of  my  estates,  both  real  and 
personal,  during  his  life;  from  and  after 
the  decease  of  myself  and  my  husband,  I 
do  hereby  give,  &c."  The  testatrix  then 
proceeded  to  dispose  of  the  property  com- 
prised in  her  settlement:  and,  after  ap- 
pointing executors,  she  gave  aU  tH  rest, 
residue  and  remainder  of  her  property, 
both  real  and  perponal,  to  G.  H. :  Held, 
that  the  will  was  an  appointment  of  the 
property  comprised  in  the  post-nuptial 
agreement,  as  well  as  of  tliat  comprised 
in  the  settlement.  Harrington  v.  Har- 
rington, 318 

4.  Testatrix  having  a  testamentarj' 
power  of  appointment  in  favor  of  her  chil- 
dren, over  certain  sums  of  stock  standing 


in  the  names  of  A.  and  B.,  as  trosleefl, 
gave  and  bequeathed,  and,  hy  virtue  of 
every  power  enabling  her  in  thai  behalf, 
appointed  all  the  property  of  or  to  whki 
she  was  then,  or,  at  the  time  of  her  demtfa, 
should  or  might  be  possessed  or  entitled 
or  have  power  to  dispose,  to  A.,  and  B^ 
upon  trust,  afterpayment  of  her  dAts  and 
funeral  and  testamentary  expenses,  to  in- 
vest (he  residue  thereof  in  their  namea, 
in  the  iiinds,  or  upon  government  or  real 
security ;  and  she  then  declared  trusts  in 
favor  of  her  children.  She  died  poeseflsed 
of  personal  estate  more  than  sufficient  to 
pay  her  debts  and  funeral  and  testament- 
ary expenses:  Held,  that  her  will  was 
not  an  exercise  of  the  power.  Chgstoun 
V.  Walcott,  523 

iSSse  Jointure. 
Trust. 

PRACnCK. 

1. '  A.,  R  and  C.  being  entitled  to  a  som 
of  money  in  the  bank,  petitioned  that  it 
might  be  paid,  not  to  themselves,  but  to 
their  bankers.  An  order  was  mado  ac- 
cording to  the  prayer.  In  the  Matter  of  (he 
WaruHck  and  Leamington  Railway  Caa^ 
pony,  31 

2.  A  subpoena  served  under  the  fbt- 
eign  process  act,  on  a  defendant  resident 
abroad,  is  duly  served  within  the  eighth 
general  order  of  August,  1841 ;  and,  if  he 
does  not  appear,  the  plaintiflf  may  cause 
an  appearance  to  be  entered  for  him  and 
proceed  to  take  the  bill  pro  confesso.  Flight 
V.  Ckimac,  33 

2.  The  court  may  permit  a  cause  to  be 
set  down  for  argument  on  an  objection  Ibr 
want  of  parties,  after  the  fourteen  days 
allowed  for  that  purpose  by  the  39th 
order  of  August,  1841,  have  expired. 
Cockbumy.  Tolson,  188 

4.  Biddings  opened  on  an  advance  at 
60^.  on  430^    Bourn  v.  Bourn,  189 

5.  A  writ  of  ne  eoteat,  granted  under  the 
circumstances  of  the  case,  though  not 
prayed  for  by  the  bill     Bamed  v.  Laing, 

255 

6.  Order  made,  on  petition  without  a 
suit,  for  a  reference  to  approve  of  a  guar- 
dian and  maintenance  for  an  infant  having 
150/L  a  year  arising  fh>m  land.  Ex  parte 
AngeU,  258 

Y.  After  a  cause  had  proceeded  so  &r 
that  the  bill  could  not  be  amended,  the 
plaintiff  witliout  the  leave  of  the  court, 
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filed  a  fiupplementel  bill  i^tatmg  fkcto,  all 
of  which  existed  before -the  original  bill 
was  filed,  but  which,  he  allege^  he  had 
only  recently  discovered.  The  statements 
and  prayer  of  the  supplemental  bill,  were 
in  accordance  with  the  statements  and 
prayer  of  the  original  bill  An  objection, 
made  <U  Qt/Rhearing^  that  the  supplemental 
bill  had  been  irregularly  filed,  was  over- 
raled.  If  a  supplemental  bill  is  irregular- 
ly filed,  the  defendant  ought  either  to  de- 
mur to  it,  or  to  move  that  it  may  be  taken 
off  the  file.  Ranger  y.  The  Oreat  Western 
Bailway  Company,  368 

8.  Guardian  ad  litem,  appointed  to  in- 
fants, under  special  circumstances,  with- 
out a  commission  or  their  appearing  in 
oourt     StiUwtU  V.  Blair,  399 

9.  A  defendant  against  whom  a  sub- 
poena  was  prayed  when  he  should  come 
within  the  jurisdiction,  remained  out  of 
the  jurisdiction  at  the  hearing  of  the 
cause :  Held,  that  the  fonn  of  praying  the 
subpoena,  was  no  objection  to  the  bill 
being  taken  pro  conftaao  against  him. 
FUghi  V.  Camac,  413 

10.  A  supplemental  bill  may  be  filed 
after  replication,  without  the  leave  of  the 
court,  in  order  to  state  matters  which  oc- 
curred before  the  filing  of  the  original  bill, 
but  were  not  discovered  until  after  repli- 
cation.    WaXford  v.  Pemberton^  441 

11.  A.,  B.  and  C.  had  been  oo-partners 
in  the  working  of  certain  coUieriea  That 
oo-partnership  havmg  determined,  and  a 
new  co-partnership  having  been  formed 
between  C,  D.  and  E.,  the  plaintifij  in  a 
suit  relating  to  the  affairs  of  the  late  co- 
partnership, to  which  C.  was  a  party, 
served  D.  and  £.,  and  the  agent  of  their 
firm,  (none  of  whom  were  parties  to  the 
soit,)  with  a  subpoena  duces  tecum,  requir- 
ing them  to  produce  oertun  books  of  the 
late  firm ;  and  also  moved  that  C.  might 
be  ordered  to  concur  with  D.  and  £.,  in 
producing  the  books,  or  causing  them  to 
be  produced,  and  to  give  or  join  in  giving 
audi  directions  to  D.  and  E.  and  the  agent, 
as  should  be  necessary  to  enable  or  au- 
thorize them  to  obey  the  subposna.  The 
court  refiised  the  motion  with  costs. 
Stuart  v.  Lord  Bute,  453 

12.  An  order  to  amend  as  the  plaintiffs 
may  be  advised,  does  not  authorize  tiie 
names  of  co-plaintifis  to  be  struck  out. 
SloffgeU  V.  CoUins,  456 

13.  An  appeanmoe  cannot  be  entered 
for  a  defendiMit  to  an  amended  bill,  under 


the  29th  order  of  May,  18-15,  where  the 
subpoena  has  been  served  upon  his  soU- 
citor.     The  Marquis  of  Hertford  v.  Suissef 

489 

14.  Where  the  subpoena  to  appear  and 
answer  had  been  servea  in  Augiwt,  1845, 
the  oourt  refused  to  allow  an  appearance 
to  bo  entered  under  the  29th  order  of 
May,  1845,  on  a  motion  without  notice. 
Walkei'  V.  Hurst,  490 

15.  Memorandum  of  serving  copy  bill, 
allowed  to  be  entered  after  tiie  orders  of 
May,  1846,  were  in  operation,  although 
the  service  would  have  been  bad,  if  made, 
after  those  orders  took  effect  Fdtham  v. 
Clarke,  491 

16.  Replication  filed  in  July,  1845 ;  in 
November  following  defendant  moved  to 
dismiss.  After  notice  served,  but  before 
motion  made,  plaintiff  filed  subpoena  to 
rejoin :  Held,  that  though  the  replication 
was  filed  before  the  new  orders  of  May, 
1845,  took  effect,  the  filing  of  the  subpod- 
na  to  rejoin,  was  a  nullity,  under  the  93d 
of  those  orders :  but  the  court  refused  to 
grant  the  motion;  and  ordered  a  fi^esh 
replication  to  be  filed  without  delay. 
Lovell  V.  Blew,  492 

17.  Replication  was  filed  before  the 
orders  of  May,  1845,  took  effect.  No 
proceeding  having  been  taken  within 
three  terms  after  replication  filed,  the  de- 
fendant moved  to  dismiss  according  to  the 
old  practice.  The  new  orders  of  May, 
1845,  having  come  into  operation  in  the 
meantime,  the  court  ordered  the  plaintiff 
to  file  a  firesh  replication.  Boutiedge  v. 
Gibson,  493 

1 8.  The  undertaking  to  speed  is  abol- 
ished by  the  new  oMers  of  May,  1845. 
Ibid. 

19.  Notwitiistanding  a  defendant  has 
notice  of  an  order  to  amend  and  for  him 
to  answer  the  amendments  and  excep- 
tions at  the  same  time,  he  may  file  Ins 
answer  at  any  time  before  the  order  is 
served.    Pariente  v.  Bensusan,  522 

20.  Held,  on  a  motion  for  leave  to  enter 
a  memorandum  of  service  of  copy  bill, 
that  it  is  not  neeessary  for  pkintiff  to 
swear  that  he  examined  the  copy  either 
with  the  office  copy  or  the  record.  An 
affidavit  that  he  believes  it  to  be  a  true 
copy,  is  sufficient.    Legh  v.  Legfi,       590 

21.  The  oourt  is  fundus  officio  when  it 
has  confirmed  the  master's  report  sano- 


684 


INDfiX. 


tioniog  the  draining  of  a  settled  estate, 
under  3  and  4  Vict  c.  56.  What  re- 
mains to  be  done  under  the  act  is  to  be 
done  by  the  master  and  not  by  the  court. 
£x  parte  MiUs,  691 

22.  After  decree  a  commission  of  lunacy 
issued  against  the  plaintiff,  who,  being  a 
married  woman,  was  suing  by  hef  next 
friend.  The  court,  on  the  application  of 
her  husband,  a  defendant,  stayed  the  pro- 
ceedings in  the  suit  until  the  result  of  the 
proceedings  under  the  commission  was 
known.     Hartley  v.  Oilbertj  696 

23.  An  order  for  setting  down  excep- 
tions to  a  report  of  insufficiency  in  an  an- 
swer, if  served  after,  tliough  on  the  same 
day  as  an  order  to  amend,  and  for  defend- 
ant to  answer  the  amendments  and  excep- 
tkODs  together,  is  irregular.  Zuiueta  v. 
Ardouin^  C31 

24.  The  plaintiff's  title  to  the  relief 
prayed  depended  upon  A.  (whose  adminis- 
trator he  was)  having  survived  B.  The 
answer  stated  that  tlie  defendant  did  not 
know  and  could  not  set  fortli,  whether  A. 
did  survive  B.,  or  whether  A.  was  living  or 
dead.  The  plamtiiT,  in  support  of  a  mo- 
tion for  a  receiver  and  for  payment  into 
court  of  money  in  the  defendant's  hands, 
produced  an  affidavit  to  prove  tliat  A. 
died  ader  £.,  and  to  prove  also  a  letter 
alleged  to  have  been  written  by  the  de- 
fendant to  the  pLiintiff's  solicitor,  and  to 
contain  an  admission  of  the  &ct.  The 
answer  denied  that  the  defendant  wrote 
the  letter,  but  added  that  it  might  have 
been  \^Titten  by  some  person  in  the  habit 
of  being  about  him:  Held,  that  the  affi- 
davit was  not  admissible.  Edwards  v. 
Jones,  632 

25.  A  defendant,  in  his  answer,  admit- 
ted the  possession  of  documents  relating 
to  the  mattei-s  in  the  bill  except  the  ques- 
tion whether  A.  survived  B.,  which  was 
the  question  upon  which  the  plaintifi''s 
title  to  the  rehef  prayed  depended :  Held, 
that  he  was  not  entitled  to  have  the  doc- 
uments produced.  Ibid. 

26.  The  court  will  not  order  money  into 
court  if  the  title  of  the  party  applymg  is 
at  all  doubtful.  Neither  will  it  order  a 
fund  standing  to  the  credit  of  a  cause  be- 
tween A.  and  B.  to  be  transferred  to  the 
joint  credit  of  that  and  another  cause,  in 
which  it  is  claimed  by  C,  adversely  to 
both  A  and  B.,  unless  C.  has  a  perfectly 
clear  title  to  the  fund.  SL  Victor  v.  De- 
vareux,  641 


iSise  Costs,  2. 

SOUCITOB,  L 


PRIOBITY  OP  INCUMBRANCES. 

1.  The  DeptfoFd  Pier  Company,  ondei 
the  powers  of  their  act  of  Parliament, 
issued  debentures,  by  which  they  mort- 
gaged their  tolls  to  persons  who  had  lent 
them  money  for  the  purposes  of  their  nn- 
dertakmg.  Two  creditors  of  the  company, 
who  held  no  security  on  the  tolls,  recov- 
ered judgments  In  actions  against  tlie 
company  (which  were  undefended)  for  the 
debts  due  to  them.  Whereupon  the  de- 
benture creditors  filed  a  bill  against  them 
and  the  company,  alleging  that  they  them- 
selves ha(l  the  first  chaige  on  the  lands 
of  the  company,  and  that  the  plaintiffs  in 
the  action  colluded  with  the  directors  of 
the  company,  and  intended  to  sue  out 
elegits  and  to  take  possession  of  the  lands 
of  tlie  company ;  and  praying  for  an  in- 
junction to  restrain  them  from  so  doing, 
and  for  a  receiver  of  the  tolls.  A  demur- 
rer to  the  bill,  for  want  of  equity,  was 
allowed.  Perkins  and  others  v.  Beptford 
Pier  Company,  277 


PRIVILEGED  COMMUNiCATION& 

A.  was  employed,  by  the  aJttamej  at 
the  plaintiff  m  an  action,  to  collect  evi- 
dence for  the  plaintiff:  Held  that,  although 
A.  was  not  an  attorney,  the  communica- 
tions made  by  him  to  the  plaintiff  and 
his  attorney,  relating  to  the  evidence, 
were  privileged.     Steele  v.  Siewari,     533 


PRO  CONFESSO. 

A  defendant,  agamst  whom  a  subpoena 
was  prayed  when  he  should  come  within 
the  jurisdiction,  remained  out  of  the  juris- 
diction at  the  hearing  of  the  cause.  Held 
that  the  form  of  praying  the  subpoena^ 
was  no  objection  to  the  bill  being  taken 
pro  confesso  against  him.  Flight  v.  Co- 
itiac,  413 

See  PBAonoE,  2. 


PRODUCTION  OF  DOCUMENTa 

1.  A.,  B.  and  C.  had  been  co-partners 
in  the  working  of  certain  coUieriea  That 
co-partnership  having  determined,  and  a 
new  co-partnership  having  been  formed 
between  C,  D.  and  E.,  the  plamtiff  in  a 
suit  relating  to  the  affi&ii8  of  the  late  .co> 
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partnei^p,  to  which  C.  was  a  party, 
served  D.  and  £.,  and  the  agent  of  their 
flrm^  none  of  whom  were  parties- to  the 
suit,  with  a  suhpasna duces  tecxtm^  requiring 
them  to  produce  certain  books  of  the  late 
firm ,'  and  also  moved  that  C.  might  bo 
ordered  to  concur  with  D.  and  £.,  in  pro- 
ducing the  books  or  causing  them  to  be 
produced,  and  to  give  or  join  in  giving 
such  directions  to  D.  and  £.  and  the 
agent,  as  should  be  necessary  to  enable 
or  authorize  them  to  obey  the  subpoena. 
The  court  refused  the  motion  with  costs. 
Siuari  v.  Lord  Bute,  453 

2.  A  defendant  in  his  answer,  admitted 
the  possession  of  documents  relating  to 
the  matters  in  the  bill,  except  the  ques- 
tion whether  A.  survived  B. :  which  was 
the  question  upon  which  the  plaintiff's 
title  to  the  relief  prayed,  depended.  Hold 
that  he  was  not  entitled  to  have  the 
documents  produced.    Edwards  v.  Jones^ 

632 

3.  A.  was  employed  by  the  attorney  of 
the  plaintiff  in  an  action,  to  collect  evi- 
dence for  the  plamtiflfl  Held  that,  al- 
though A.  was  not  an  attorney,  the  com- 
municationfi  made  by  him,  to  the  plaintiff 
and  his  attorney,  relating  to  tlie  evidence, 
were  privileged.    SUde  v.  Stewart,     533 

4  It  is  no  answer  to  a  motion  for  pro- 
duction of  documents  in  the  custody  of  a 
defendant,  that  they  tend  to  support  an 
indictment  pending  against  the  defendant 
for  perjury  committed  in  the  cause.  Hice 
V.  Gordon,  580 


PROTECTOR  OF  SETTLEMENT. 
See  Fines  and  Reoovbbies. 

PUBLIC  POLICY. 
See  Gamino. 


PURCHASE  FOR  VALUABLE  CON- 
SIDERATION. 

By  a  marriage  settlement,  an  estate, 
the  property  of  the  wife,  was  limited,  in 
default  of  children  of  the  wife,  to  trustees 
in  trust  to  sell  and  divide  the  proceeds 
amongst  the  brothers  and  sisters  of  the 
wife.  The  husband  agreed  to  sell  the 
estate ;  and  he  and  his  wife  joined  in  con- 
veying it  to  the  purchaser,  by  deed  and 
fine.  The  wife  died  without  issue.  Held 
that  the  limitation  in  favor  of  her  brothers 


and  sister,  was  voluntary,  and,  therefore, 
void  as  against  the  purchaseE.  CoUereU  v. 
Udmer,  605 


R 

RECOVERY. 

See  FtSEB  AND  REGOVEBIE& 

REMOTENESS. 

If  a  limitation  is  made  dependent  on 
the  happening  of  either  of  two  events^ 
one  of  which  is  too  remote,  but  the  other 
is  not;  it  will  take  effect  if  the  latter 
event  happens.    Minier  v.  Wraith,       52 

jSm  Pebpetutty. 

RENT. 
See  Heib  and  Exboutob. 

REPORT. 

Two  suits  having  been  instituted  on 
behalf  of  the  same  infant  plaintiffs,  it  .was 
referred  to  the  master,  to  inquire  and 
state  whether  the  bills  were  for  the  same 
matters,  and,  if  so,  which  of  the  suits  it 
would  be  most  for  the  benefit  of  the  in- 
fants to  prosecute ;  but  the  order  did  not 
give  the  master  liberty  to  state  special 
circumstances.  The  master  reported  that 
the  two  bills  were,  subsiantiaUy,  for  the 
same  matters,  and  that  it  would  be  most 
for  the  benefit  of  the  infants  to  prosecute 
the  first  suit ;  but  that,  as  the  same  per- 
son was  solicitor  both  for  the  next  friend 
and  for  the  defendants  in  that  suit,  he 
was  of  opinion  that  some  other  solicitor 
should  be  appointed  for  the  plaintifis,  and 
that  part  of  the  funds  in  the  cause,  which 
were  then  in  a  country  bank,  should  be 
brought  into  court :  Held,  that  the  master 
had  given  a  qualified  answer  to  the  ques- 
tion referred  to  him,  and  added  sugges- 
tions which  he  was  not  at  liberty  to  make ; 
and,  therefore,  it  was  referred  back  to  him 
to  review  his  report  *  Ganderion  v.  Gan- 
derion,  182 

RESULTING  TRUSI 

Testator  devised  all  his  freehold  estates 
to  his  most  dutiful  and  respectful  nephew 
E.  E.,  "  upon  the  trusts  and  for  the  uses 
following ;"  but  did  not  declare  any  use  or 
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tmst  except  as  to  one  of  hia  estates: 
Held,  fh)m  the  context  of  the  will  and  a 
oodidl  thereto,  that  there  was  no  resulting 
trust  in  favor  of  his  son  and  heir,  as  to 
any  part  of  his  estates.    Bughee  t.  Evans^ 

^96 


REVOCATION. 

1.  Testator  drew  two  checks,  on  his 
banker,  in  favor  of  two  of  his  servants, 
and  delivered  them  to  the  servants,  with 
directions  to  present  them  after  his  death. 
About  a  year  afterwards  ho  made  a  testa* 
mentary  instrument,  by  which,  after  giv- 
ing legacies  to  different  persons,  and  an 
annuity  to  each  of  the  two  servants,  he 
bequeathed  the  residue  of  his  personal  < 
tate  to  A.  B.,  and  revoked  any  former  wiU 
or  codicil  by  him  made,  and  declared  that 
instrument  to  be  his  last  will  The  three 
paper  writings  were  admitted  to  probate 
as  constituting,  together,  the  testator's 
last  will.  Held  that,  though  the  Court  of 
Chancery  was  bound  to  conader  the 
amounts  of  the  checks  as  legacies,  they 
were  revoked  by  the  subsequent  instru- 
ment    Walsh  V.  Gladstone^  261 

2.  A.  being  seised  in  fee  of  an  estate, 
subject  to  a  term  for  raising  5,0002L  fbr  p., 
made  a  devise,  in  general  terms,  sufficient 
to  comprise  the  estate.  Aflerwards,  part 
of  the  estate  was  sold  for  the  remainder 
of  the  term,  for  7,G002.  under  a  decree  for 
raising  the  5,0002. ;  and  A.  sold  the  re- 
version to  the  purchaser  for  a  fUrther 
sum ;  and  an  assignment  and  conveyance 
were  made  to  complete  the  sales.  The 
b,OOOL  was  paid  to  B.  out  of  the  7,600/. ; 
but  the  surplus  remained  in  court  until 
long  after  A.'s  death :  Held  that,  as  an 
excessive  sale  had  been  made  under  the 
decree,  the  surplus  retained  the  character 
of  real  estate,  and  that,  notwithstanding 
the  assignment  and  conveyance,  the  devise 
remained  unrevoked  with  respect  to  it. 
Jermy  v.  Preston,  356 

See  CoNVSRSioN. 


give  security  £br  the  costs  of  the 
suit     SloggeU  y.  VUtntf 


SEPARATE  PROPERTY. 


m 


SECURITY  FOR  COSTS 

A.  filed  an  original  bill  agamst  B.,  and 
B.  filed  a  cross  bill  against  A.  and  others. 
They  all  moved  that  B.  might  give  securi- 
ty for  (he  costs  of  the  cross  suit  Motion 
refused.    But  leave  was  given  to  the  co- 


A  married  la9dy  became  entitled  to 
an  estate  for  her  separate  use,  under  her 
grandfather^s  will,  and  she  and  her  hus- 
band joined  in  appointing  a  person  to  re- 
ceive the  rents,  as  their  a^nt ;  who,  by 
the  husband's  direction,  paid  them  to  an 
account  opened  by  him  with  H.  A  Ca, 
the  bankers  of  his  wife's  fiunily ;  and  he 
drew  checks  on  H.  &  Co.  for  sums,  some 
of  which  he  applied  for  his  own.purpo9e8^ 
and  the  rest  to  keep  down  the  interest  of 
incumbrances  on  the  estate.  At  the  hus- 
band's death  a  lai^ge  balance  remained  in 
the  hands  of  H.  &  Co.,  which  they  trans* 
ferred  to  the  account  of  his  executors; 
and  his  wife,  who  was  his  sole  executrix, 
drew  on  H.  &  Co.  in  that  character,  and 
died  about  ten  months  after  her  husband : 
Held,  that  the  balance  belong^  not  to 
her,  but  to  her  husband's  estate.  Berea- 
ford  v.  The  Archbishop  of  Armagh^     643 


SERVICE  OF  COPY  BILL. 
See  Nxw  Orders,  6,  9. 


SETTLEMENT. 

A  married  woman,  having  a  life  in- 
terest in  a  fbnd,  was  living  with  and  was 
maintained  by  her  husband,  but  out  of 
her  own  income,  and  in  a  manner  very 
inadequate  to  it ;  and  he  was  in  very  em- 
barrassed circumstances,  and  had  no 
means  of  support  except  his  wife's  income. 
The  court  nevertheless  refused  to  order  a 
portion  of  it  to  be  settled  to  her  separate 
usa     Vaughan  v.  Bvck^    .  404 

See  Construction,  11. 
Legacy,  9. 
Marriage  Settlbusnt. 


SHIFTING  CLAUSE. 
See  CoNSTRUcnoN,  7,  8. 

SOLICITOR. 

The  solicitor  employed  by  the  next 
friend,  in  an  infant's  suit,  having  given  a 
notice  of  motion  on  behalf  of  the  plaintif&» 


defendants  with  A.,  who  were  not  parties  one  of  the  plaintifiig  who  had  come  of 
to  the  original  suit  to  move  that  B.  might  i  age,  but  had  not  disavowed  the  suit  or 
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obtained  an  order  to  change  hia  loUcitor, 
employed  another  solicitor  to  oppose  the 
motion  on  his  behalf :  Held,  that  the  coun- 
sel instructed  by  that  solicitor,  were  not 
entitled  to  be  heard.    Swtfi  v.  Graubrook^ 

185 


SPECIFIC  LEGACY. 


iSSm  ASSITS. 
Leoaot,  7. 
Will,  14. 


SPECIFIC  PERFORMANCE. 

A  lease  of  mines  contained  a  ootc- 
nant  that,  if  the  lessor  should,  <U  any  time 
hefort  the  eoepiratum  or  deierminalum  of 
the  lease^  give  notice,  in  writing,  to  the 
lessee,  of  his  desire  to  take  all  or  any  part 
of  the  machinery,  stock  in  trade,  imple- 
ments, Ac.,  in  or  about  the  mines,  then 
the  lessee  would,  at  the  expiration  of  the 
lease,  deliver  the  articles  specified  in  the 
notice  to  the  lessor,  on  his  paying  the 
value  <^  them,  such  value  to  be  ascer- 
tained in  the  manner  therein  mentioned : 
Held,  that  the  covenant  was  so  injurious 
and  oppressive  to  the  lessee,  that  the  court 
ought  not  to  enforce  it,  or  to  grant  an  in 
junction  to  prevent  a  breach  of  it.  Tdlhot 
r.  I\/rd,  173 

See  Waiteb,  1,  2. 

STAMP. 

The  interest  of  a  sum,  secured  by  a 
mortgage  of  tithes,  being  in  arrear,  the 
nwrtgagor  wrote  and  gave  to  the  mort- 
gagee, a  letter  to  the  leasee  of  the  tithes, 
dedring  him  to  pay  the  sum  in  arrear,  to 
the  mortgagee,  and  to  charge  it  to  the 
mortgagor,  in  settling  for  the  tithes  of  the 
current  year.  The  mortgagor  sent  the 
letter  to  the  leasee,  who  undertook  to  pay 
the  amount  within  a  certain  time.  The 
payment,  however,  was  never  made: 
Held,  that  the  letter  was  not  an  assign- 
ment in  equity,  to  the  mortgagee,  of  a 
debt  due  firom  the  lessee  to  the  mortga- 
gor, but  was  an  order  for  payment  of  mo- 
ney, which  could  not  be  enforced,  because 
it  was  not  stamped.  Lord  Braybrooke 
7.  MeredHh,  271 


STAMP  ACT  (55  GEO.  Ill,  a  184.) 
iSmGhauty,  2. 


STATUTE  OP  LIMITATIONS  (3  A  4 
WILL.  IV,  0.  27.) 

2.  Under  a  marriage  settlement,  a  term 
was  vested  in  trustees  for  raising  10,000/. 
for  the  younger  children  of  the  marriage, 
and,  subject  thereto,  the  estates  were 
limited  to  the  first  and  other  sons  in  tail 
male.  Much  more  than  twenty  years 
after  the  10,000/.  ought  to  have  been 
raised  and  paid,  the  younger  children  filed 
a  bill,  to  have  that  sum  raised :  Held,  that 
the  relation  of  trustee  and  cestui  que  tmst 
existed  between  the  parties;  and,  there- 
fore, the  Statute  of  Limitations,  which 
enacts  that  money  to  be  raised  out  of 
land  shall  not  be  recoverable,  but  within 
twenty  years  next  after  a  right  to  receive 
the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  receipt  for  the 
same,  did  not  apply.  Young  v.  Lord  Wa- 
lerparkj  204 

2.  If  husband  and  wife,  being  seised  in 
fee  in  right  of  the  wife,  convey  to  a  pur- 
chaser, by  deed  without  fine ;  the  wife,  if 
she  survives,  and,  if  not,  her  heir,  may,  on 
the  husband's  death,  recover  the  land, 
notwithstanding  the  purchaser  may  have 
been  in  possession  for  more  than  forty 
years.    Jun^sen  v.  PUchere,  327 

See  ACKNOWLKDOMKNT  OF  TiTLB. 
TiTLB. 


STATUTES  (PROMISCUOUa) 
See  CoKSTRucnoK  of  Statutks. 

STERLING  OR  CURRENCY. 

A  settlement  was  made,  in  Ireland,  of 
estates,  some  of  which  were  situate  there 
and  the  rest  in  England,  by  which  the 
estates  were  limited  to  trustees  for  a  term 
of  years,  for  raising,  at  a  future  time, 
10,000^  for  portions ;  and  interest  at  5^  per 
cent  was  to  be  raised,  out  of  the  rents, 
for  the  children's  maintenance  in  the 
meantime ;  but  the  settlement  was  silent 
as  to  the  rate  of  interest  on  the  portions 
after  they  had  become  payable:  Held, 
that  the  10,0002.  must  be  raised  in  Irish 
currency ;  but  not  with  Irish  interest,  (6/. 
per  cent.,)  but  at  41  per  cent  according  to 
the  usual  course  of  the  court.  Young  t. 
Lord  Waterpark,  199 

SUBP(ENA  TO  REJOIN. 
Sec  Nbw  0bd£B3,  7. 
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SUPPLEMENTiOi  BILL. 

See  OoNSTRucrroN,  1. 
PRAcnoB,  7,  10. 


SURETY. 

A.  made  a  mortgage  to  B.,  and,  by  the 
same  deed,  A.,  and  C,  his  surety,  cove- 
nanted for  the  payment  of  the  mortgage 
money.  B.  recovered  the  amount  from 
C,  previously  to  which  he  lent  a  further 
sum  to  A.,  and  took  a  further  charge  for 
it  on  tlie  mortgaged  property.  Held  that 
C.  could  not  compel  B.  to  assign  the 
mortgage  to  him,  unless  he  paid  off  the 
further  sum.     WiUiams  v.  OwenSj       597 


T 

TACKING. 
See  SuRfiTT. 

TENANT  FOR  LIFE. 

1.  Estates  were  devised  to  A.  for  li 
remainder  to  B.  for  life,  remamder  to  his 
sons  successively  in  tail  male.  A.  and  B., 
during  the  infancy  of  B.'s  eldest  son,  ob- 
tained an  act  of  Parliament,  vesting  the 
estates  in  trustees  in  trust  to  sell :  Held, 
that  A.  and  B.  must  covenant  with  the 
purchaser  for  the  title.  In  re  London 
Bridge  ActSj  176 

2.  If  settled  estates  are  sold  under  a 
power  to  sell  them  with  the  consent  of 
the  tenant  for  life,  he  must  covenant  for 
the  title.  Ibid. 

TERM. 

See  Marriage  Sbttlemkkt,  2. 
Will,  11. 

TIMBER. 

Testator  devises  his  real  estate  to  trus- 
tees in  fee,  in  trust  for  T.  M.  for  life,  with 
remainder  in  trust  for  all  the  children  of 
T.  M.  as  tenants  in  common  in  tail,  with 
remainders  over,  and,  ultimately,  in  trust 
for  his  own  right  heirs :  and  he  bequeathed 
his  personal  estate  to  the  trustees,  m  trust 
for  Mary  B.  for  Hfe,  with  remainder  in 
trust  for  all  her  children  who  should  at- 
tain  twenty-one,  with  remainders  in  trust 
for  T.  M.  and  his  children  in  like  manner: 


and  he  directed  that  the  timber  or  wood 
which  should  be  upon  his  real  estates, 
should  be,  fhnn  time  to  time,  made  nae 
of  for  repairing  the  houses  thereon,  or 
otherwise  for  the  benefit  and  advantage 
of  his  estates;  or  that  the  same  should 
be  sold  and  the  proceeds  applied  in  the 
manner  in  which  his  personal  estate  was 
thereinbefore  directed  to  be  applied: 
Held  that  the  direction  or  trust  respecting 
the  timber  and  wood  on  the  estateSi  was 
not  perpetual,  but  ceased  on  the  inherit- 
ance vesting,  m  possession,  in  adult  per- 
sons.    Silvester  v.  Bradky^  76 

TITHE  COMMUTATION  ACT. 

Pending  a  suit  for  tithes,  between  s 
rector  and  an  occupier,  (in  which  the  latter 
set  up  a  modus,)  the  tithe  commutation 
act  passed ;  and,  in  the  course  of  the  pro- 
ceedings under  it,  an  action  was  brought 
in  pursuance  of  one  of  its  enactments^  by 
the  rector  against  the  landowner^  in  order 
to  try  the  validity  of  the  modus,  At  the 
trial  a  verdict  was  found  against  the  mo- 
dus :  Held,  that  the  verdict  was  admism- 
ble  as  evidence  against  (fie  occupier^  and, 
consequently,  that  the  rector  was  entitled 
to  file  a  supplemental  bill  for  the  purpose 
of  putting  the  proceedings  at  law  in  issue 
in  his  suit  against  the  occupier ;  and  thal^ 
too,  notwithstanding  the  act  enacts  that 
nothing  therein  contained  shaU  effect  the 
right  to  any  tithes  become  due  before  the 
commutation.    Morris  v.  Ellis^  1 


TITLE. 

If  husband  and  wife,  being  seised  in 
fee  in  right  of  the  wife,  convey  to  a  pur- 
chaser, by  deed  without  fhio ;  the  wife,  if 
she  survives,  and,  if  not,  her  heir,  may, 
on  the  husband's  death,  recover  the  land, 
notwithstanding  the  purchaser  may  have 
been  m  possession  for  more  than  for^ 
years.    Jumpsen  v.  Pitchers^  327 

See  Vendor  and  Purchaser,  1. 
Vaiver,  1,  2. 


TOLLS. 
See  Debenture  Crsditob& 

TRUST. 

Testator  devised  his  real  estates  to  A., 
B.  and  C,  in  trust  that  they,  or  the  survi- 
vors or  survivor  of  them,  or  the  heirs  of 
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tbe  furviTor,  riioBld,  as  floon  as  oonre- 
oleiiUy  might  be  after  his  decease,  but  at 
tMr  discretion,  sell  the  wme;  sud  he 
empowered  them  and  their  keim  to  make 
contracts  with  and  oonvejrances  to  the 
poichasers;  and  declared  that  the  receipts 
of  them  or  the  snnrivon  or  survivor  of 
them,  or  the  heirs,  executors  or  admfads- 
trators  of  such  curviTor,  should  be  good 
discharges  to  the  purchasers ;  and  ho  di- 
rected that  they,  their  heirs,  administni- 
ton  and  assigns,  should  hold  the  proceeds 
of  tbe  sale  upon  certain  tnista  A.  and 
B.  disclaimed,  and  0.  alone  acted  Ho 
devised  the  estates  to  H.  and  N.  upon 
the  trusts  affecting  the  same.  After  his 
death,  M.  and  N.  agreed  to  sell  the  estates 
to  P.:  Held,  that  M.  and  N.  were  not 
entitled  to  execute  the  trust  for  sale,  as 
they  were  the  devisees  and  not  the  heirs 
era     Ooohe  T.  Crawford,  91 

8d$  Pbrpetditt,  1. 
BasoiAiMG^  Tbust. 


TBUSTEEL 

If  an  estate  is  devised  to  A.  and  his 
heirs  upon  certain  trusts ;  A.  ought  not 
to  devise  the  estate,  but  ought  to  let  it 
descend  to  his  heir.  If  he  devises  it,  his 
assets  ought  to  bear  the  costs  of  the  get- 
ting the  legal  estate  out  of  his  devisee. 
Cooke  V.  Crawford,  91 


TURPIS  CX)NTRACTUa 

See  Gamiko. 

Void  Ikstsumxmt. 

U 
UNCBRTaINTT. 
See  Will,  8. 

UNDBRTAKINO  TO  SPBBD. 
See  PiuonoB,  18. 

V 

VENDOR  AND  PURCHASER. 

1.  Testator  devised  his  real  estates  to 
A.,  B.  and  C ,  in  trust  that  they,  or  the 
survivors  or  survivor  of  them,  or  the  heirs 
of  the  survivor,  should,  as  soon  as  con- 
veniently might  be  after  his  decease,  but 


empowered  them  and  their  heirs  to  make 
contracts  vrith  and  conveyances  to  the 
purchasers :  and  declared  that  the  receipts 
of  them  or  the  survivors  or  survivor  of 
them,  or  the  ?ieirs,  executors  or  adminis- 
trators of  such  survivor,  should  be  good 
discharges  to  the  purchasers:  and  he  di- 
rected that  thoy,  their  heirs^  administra- 
tors and  assigns,  should  hold  the  proceeds 
of  the  sale  upon  certain  trusts.  A.  and 
B.  disclaimed,  and  0.  alone  acted.  He 
devised  the  estates  to  M.  and  N.  upon  the 
trusts  affecting  the  same.  After  his 
death,  H  and  N.  agreed  to  sell  the  esr 
tates  to  P.;  Held  that  M.  and  N.  were 
not  entitled  to  execute  the  trust  for  sale, 
as  they  were  the  devisees  and  not  the 
heirs  of  G.     Cooke  y,  Crawford,  91 

2.  Under  an  enclosure  act,  an  allotment 
had  been  made  to  the  impropriator,  in 
lieu  of  tithes ;  and,  by  the  act,  the  tithes 
were  to  cease  on  the  allotment  being 
ibade;  but  the  act  did  not  authorize  the 
sale  of  allotments  before  the  execution  of 
the  award.  In  the  interim,  the  impropri- 
ator agreed  to  sell  his  allotment  for  7001, 
to  bo  paid  on  the  26th  of  March  then 
next,  on  a  good  and  valid  (iile  being  made 
and  executed.  The  award  was  not  made 
until  several  years  after  the  agreement; 
but  the  purchaser  had  been,  all  along,  in 
possession  of  the  allotment  The  court 
ordered  him  to  pay  four  per  cent  interest 
on  his  purchase  money  from  the  25th  of 
March  next,  after  tlie  date  of  agreement 
although  a  good  title  could  not  be  made 
until  the  award  was  executed.  Atlomey- 
General  v.  Christ  Church,  2U 

3.  A.  agreed  to  sell  an  estate  to  6.  Ibr  an 
annuity,  and  B.  was  to  pay  off  a  mortgage 
to  which  the  estate  was  subject.  Ac- 
cordingly B.  executed  a  deed,  by  which 
he  granted  the  annuity  to  A.  and  cove- 
nanted to  pay  it;  and,  by  a  conveyance 
of  even  date,  but  executed  after  the  an- 
nuity deed,  after  rodting  the  agreement 
and  the  annuity  deed,  A.  and  the  mortga- 
gee, in  pursuance  of  the  agreement,  and 
in  oonsideraHan  of  the  annuity  having  been 
$0  grcaUed  as  aforesaid,  and  of  the  payment 
g[  the  mortgage  money,  convoyed  the  es- 
tate to  B.  ^e  annuity  afterwards  b^ 
came  in  arrear:  Held,  that  A.  had  no  lien 
on  the  estate  for  the  annuity.  Buckiand 
V.  PockneU,  406 

4.  Before  answer  to  a  bill  for  specific 
performance,  the  plaintiff  obtained  an  or- 
der of  reference  as  to  title.  The  defend- 
ant, under  a  threat  of  attachment,  put  in 
his  answer,  in  which  he  alleged  that  one 


St  their  discretion,  sell  the  same :  and  he  I  of  the  conditions  of  sale  was  framed  with 
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a  fraudolent  intent:  Held,  that  thai  alle- 
gation was  not  impertinent.  Emery  v. 
Pickering,  683 

See  AOBEElfBNT. 

Tbnant  fob  Life,  1,  2. 

YOLUNTABT  SeTTLBMSNT.    ' 

Waivbb,  1,  2. 


VENUE. 
See  iKjUNofiiON,  2. 

vESTma 

Testator  directed  his  trosteeB  to  pay 
the  interest  of  2,500/.  to  his  daughter  for 
life,  for  her  separate  use,  and,  after  her 
death,  for  the  maintenance  of  all  her  chil- 
dren, until  thej  should  attain  twenty-one, 
and  then  the  principal  to  be  equally  di- 
vided amongst  her  said  children;  and,  if 
his  daughter  should  die  without  leaving 
a  chUd,  then  that  the  prindpal  should  be 
divided  amongst  all  his  own  children  then 
living.  The  daughter  had  children,  but 
they  all  died  under  twenty-one:  Held, 
nevertheless,  that  the  legacy  vested  in 
them.    Farker  v.  Oolding,  418 

VBSTINa  AND  DIVBSTlNa. 
See  Will,  3,  4,  9. 

VOID  INSTRUMENT. 

The  plaintiff  oohabtted  with  11  S.,  a 
married  woman ;  and,  in  consideration  of 
her  agreeing  to  continue  to  cohabit  with 
him,  he  executed  a  deed  whereby,  "  for 
the  consideration  therein  mentioned,"  he 
granted  to  a  trustee  for  her,  an  annuity 
to  commence  on  his  death,  marriage,  or 
withdrawing  his  protection  from  her ;  and 
covenanted  to  charge  any  land  that  he 
should  become  possessed  of)  with  the  an- 
nuity ;  and,  for  fmrther  securing  the  an* 
nuity,  he  executed  a  bond,  in  the  penalty 
of  1,0002.,  to  the  trustee,  and  gave  a  war- 
rant of  attorney  to  enter  up  judgment 
against  him  on  the  bond ;  and  judgment 
was  entered  up,  against  him,  at  the  suit 
of  the  trustee,  for  1,0002.  and  costs.  Some 
years  afterwards,  the  plaintiff  married, 
previously  to  which  he  had  put  an  end  to 
his  intercourse  with  M.  S. ;  and,  having 
been  advised  that  the  annuity  deed  and 
collateral  securities,  which  he  stated  to 
have  been  obtained  from  him  for  the  con- 
sideration of  future  cohabitation,  were  not 


binding  upon  him,  he  refhsed  to  pay  the 
annuity.  In  consequence  of  which,  M.  3^ 
in  the  trustee's  name,  brought  an  action 
against  him,,  on  the  judgment  The  bill 
prayed  that  the  annuity  deed  and  coUat- 
eral  securities  might  be  'declared  void  and 
be  delivered  up  to  be  cancelled,  and  that 
the  trustee  might  enter  up  satisfaction  <m 
the  judgment,  and  that  the  action  might 
be  stayed.  The  trustee  put  in  a  general 
demurrer,  which  waa  allowed.  Smyih  v. 
Gnffin,  245 


VOLUNTARY  SETTLEMENT. 

By  a  marriage  settiement,  an  estate, 
the  property  of  the  wife,  waa  limited,  in 
default  of  children  of  the  wife,  to  trustees 
in  trust  to  sell  and  divide  the  proceeds 
amongst  the  brothers  and  sisters  of  the 
wife.  The  husband  agreed  to  sell  the  es- 
tate ;  and  he  and  his  wife  joined  in  con- 
veying it,  to  the  purchaser,  by  deed  and 
fine.  The  wife  died  without  issue.  KM, 
that  the  limitation  in  favor  of  her  brothere 
and  sisters,  was  voluntary,  and,  there- 
fore, void  as  agunst  the  purchaser.  Cof- 
fer«tt  V.  Homer,  506 


WAIVER 

1.  Conditions  of  sale  stipulated  that 
the  sale  should  be  completed  on  a  certain, 
day ;  and  that  objections  to  the  title  not 
made  within  twenty-one  dajrs  from  the 
delivery  of  the  abstract,  should  be  consid- 
ered as  waived ;  and  that,  if  the  purchaser 
should  not  comply  with  the  conditionfl^ 
his  deposit  should  be  forfeited,  and  the 
vendor  be  at  liberty  to  resell  the  prop- 
erty. The  purchaser  did  not  deliver  his 
objections  until  several  weeks  after  the 
expiration  of  the  twenty-one  days,  and 
after  the  day  appointed  for  completing 
the  purchase :  the  vendor's  solicitor,  how- 
ever, received  them,  and  entered  into  a 
long  correspondence  with  the  purchaser 
on  the  subject  of  them,  but  without  o6m- 
ing  to  a  satisfactory  conclusion.  Finally, 
the  vendor  resold  the  property,  (but  at  a 
less  price,)  notwithstanding  the  purchaser 
protested  against  the  resale,  and  gave 
notice  to  the  vendor  of  his  intention  to 
file  a  bill  to  enforce  his  contract  About 
six  months  afterwards  he  filed  his  biU, 
making  the  auctioneer  and  the  purchaser 
at  the  resale,  to  whom  he  had,  some 
months  before,  given  notice  of  his  prior 
contract,  co-defendants  to  it  The  court 
held  that  the  benefit  of  the  oonditiooA 
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had  been  waived  by  the  vendor's  Bolicit- 
or,  and  decreed  a  specific  performance, 
with  a  reference  to  the  master  as  to  title ; 
and  dismissed  the  bill  with  costs,  as 
against  the  auctioneer,  because  he  denied 
that  he  had  ever  mtendcd  to  part  with 
the  deposit,  and  without  costs  as  against 
the  purchaser  at  the  resale,  who  claimed 
the  benefit  of  his  contract,  if  the  court 
should  think  that  the  plaintiff's  ought  not 
to  be  performed.     CuOs  v.  Thodey,     206 

2.  Where  objections  to  title  are  to  be 
considered  as  waived,  unless  made  within 
a  certain  time  after  tlie  delivery  of  the 
abstract :  Qu.  whether  that  condition  can 
be  insisted  on,  if  the  abstract  is  very  de- 
fective? Ibid. 


WARD  OP  COURT. 
Su  Infant,  6. 

WILFUL  NEGLECT  OR  DEFAULT. 

Neglect  or  default  may  bo  wilful,  though 
it  may  have  been  unintentional,  and  have 
arisen  from  forgetfulness.  EUioU  v.  Tar- 
noTy  477 

WILL. 

1.  Testatrix  gave  to  the  eldest  son  of 
her  daughter  who  should  be  living  at  her 
own  decease,  ten  guineas,  and  added  that 
she  left  him  no  larger  sum,  because  he 
would  have  a  hand^me  provision  from 
the  estate  of  her  late  husband  and  the 
estate  of  his  own  father,  (who  was  still 
alive,)  and  she  gave  the  residue  of  her 
property  to  all  the  children  of  her  daugh 
ter,  except  the  daughter's  eldest  son,  or 
such  of  her  sons  as,  by  the  death  of  an 
elder  brother,  should  become  an  eldest 
son,  equally  to  be  divided  amongst  them 
when  the  youngest  should  attain  twenty- 
one.  The  daughter's  eldest  sou  was  pro- 
vided for  in  the  manner  mentioned,  but 
he  died  before  the  youngest  child  attained 
twenty-one,  and  the  provision  did  not  de- 
volve upon  the  daughter's  second  son: 
Held,  nevertheless,  that  the  latter  was 
excluded  from  participating  in  the  residue. 
Livesey  v.  lAvesey^  33 

2.  Testator  directed  his  trustees  to  sell 
his  real  and  personal  estate,  and  to  pay 
the  interest  of  the  proceeds  to  his  daugh- 
ter for  life,  and,  afVer  her  death,  to  assign 
the  principal  and  the  parts  of  his  real  and 
personal  estate  remaining  unsold  (if  any) 


to  her  children^  when  they  should  attain 
twenty-one;  and,  if  his  daughter  should 
die  without  leaving  issue^  or  leaving  issue, 
all  of  them  should  die  under  twenty-one 
and  without  issue,  then  to  assign  the  pro- 
ceeds and  the  parts  of  his  real  and  per- 
sonal estate  remaining  unsold  (if  any)  to 
his  personal  represeniatives^  hia,  her  or 
their  heirs,  executors,  administrators  and 
assigna  The  daughter,  who  was  the  tes- 
tator's next  of  Ian,  at  his  death,  died 
without  having  had  a  child :  Held,  that 
by  '*  issue,"  the  testator  meant "  children ;" 
and  that  the  persons  who  were  his  next 
of  kin  at  his  daughter's  death,  were  enti- 
tled under  the  ultimate  trust.  Minter  v. 
Wraith^  62 

3.  Testator  directed  the  rents  of  his 
estates  to  be  accumulated  for  live  years ; 
"at  the  end  of  which  time  I  leave  as  fol- 
lows: to  H.  G.  200i. ;  and  to  W.  B.,  W. 
C,  E.  M.  or  o-s  many  as  are  living ,  100/. 
each;  and  to  M.  N.,  S.  H.,  S.  S.,  or  as 
many  as  are  then  living,  bOl  each;  and 
the  same  sum  to  be  given  at  the  expira- 
tion of  ten  years  from  the  time  of  my 
death,  and  ditto  at  the  end  of  fifteen  and 
twenty  years  firom  my  death."  Two  of 
the  legatees  died  between  the  end  of  the 
tenth  and  the  fifteenth  year  after  the  tes- 
tator's death,  having  received  the  pay- 
ments which  became  due  to  them  at  the 
end  of  the  fifth  and  tenth  years:  Held, 
-tliat  the  rights  of  the  legatees  named  in 
the  wUl,  to  receive  the  payments,  were 
contingent  on  their  sun'iving  the  times 
of  payment,  and,  consequently,  that  the 
executors  of  the  then  deceased  legatees 
could  not  claim  any  payment  at  the  end 
of  the  fifteenth  year.     Bruce  v.  Charlton, 

65 

4.  Testator  bequeathed  his  residuary 
estate  to  trustees  in  trust,  to  pay  the  in- 
terest to  his  niece  for  life,  and  directed, 
that,  after  her  death,  the  trustees  shoM 
pay,  apply,  transfer  and  dispose  of  the 
residue  amongst  her  children,  equally  to 
be  divided  between  them,  share  and  share 
alike,  to  he  paid  to  sons  at  twenty-one, 
and  to  daughters  at  that  age  or  on  their 
marriage:  and  he  empowered  the  trus- 
tees, after  his  niece's  decease  or  in  her 
lifetime  with  her  consent,  to  raise,  pay 
and  apply,  for  the  preferment  and  advance- 
ment of  any  of  her  children,  all  or  any 
part  of  their  presumptive  portions  under 
the  trusts  aforesaid :  Held,  tha^  there  waa 
no  gift  to  tlie  children,  except  in  the  di- 
rection to  pay  to  them;  and,  therefore, 
their  portions  did  not  vest  in  them  until 
such  of  them  as  were  sons  attained  twenty- 
one,  and  such  of  them  as  were  daughters 
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either  attained  that  age  or  married.    Che- 
vaux  V.  Aislabie,  71 

5.  Testator  devised  his  estates  to  trus- 
tees, in  trust  to  settle  and  convey  the 
same  to  the  use  of  or  in  trust  for  G.  R. 
(who  had  then  no  issue)  for  life,  without 
impeachment  of  waste,  with  remainder  to 
his  issue  in  tail  male,  in  strict  settlement 
Held,  that  the  words  "  in  tail  male  "  were 
descriptive,  not  of  the  issue,  but  of  the  in- 
terest that  they  were  to  have ;  and  that 
the  estates  ought  to  bo  settled  on  Gr.  R. 
for  life,  without  impeachment,  Ac.,  w^ith 
remainder  to  his  sons,  successively,  in 
tail  male,  with  remainder  to  his  daughters 
as  tenants  in  contunon  in  tail  male,  with 
cross  remainders  in  tail  male.  Trevor  v. 
TrevoTf  108 

6.  Testator  made  two  wills,  one  of  his 
estates  in  Sussex,  and  the  other  of  his  es- 
tates in  Bedfordshire.  By  the  latter,  he 
devised  those  estates  to  trustees,  in  trust 
to  settle  them  on  Or.  R.,  who  was  heir  to 
the  barony  of  D.,  for  life,  with  remainder 
to  his  issue  in  tail  male,  in  strict  settle- 
ment :  "  Upon  the  like  condition  to  that 
I  have  made  in  my  will  of  my  Sussex  es- 
tates, so  far  as  the  change  of  circumstan- 
ces will  permit,  that  the  said  estates  shall 
go  over  to  the  party  next  entitled,  on  the 
person  for  tlie  time  being  possessed,  be- 
coming entitled  to  the  barony  of  D:" 
Held,  regard  being  had  to  the  will  of  the 
Sussex  estates,  that  the  succession  of  a 
child  or  any  male  issue  of  a  child  of  G.  R. 
to  the  barony,  ought  not  to  exclude  that 
child,  or  his  issue  male,  from  the  enjoy- 
ment of  the  Bedfordshire  estates,  unless 
some  other  child,  or  tlio  issue  male  of 
some  other  child  of  G.  R.  were  in  exist- 
ence, to  whom  those  estates  might  go 
over.  Ibid. 

7.  Testator  directed  his  estates  to  be 
settled  on  G.  R.  for  life,  with  remainder 
to  his  issue  in  tail  male,  in  strict  settle- 
ment; upon  condition  that  all  persons 
from  time  to  time  to  come  into  pof^ession 
of  the  estates,  should  take  and  use  his 
name  and  arms:  Held,  that  the  estates 
ought  to  be  settled  on  G.  R.  for  Kfe,  with 
remainder  to  his  sons,  successively,  in  tail 
male,  with  remainder  to  hLs  daughters  as 
tenants  "in  common  in  tail  male,  with  cross 
remainders  in  tail  male;  and  that  the 
proviso  to  be  inserted  in  the  settlement, 
as  to  taking  the  name  and  arms,  and  for 
giving  over  the  estates  on  default,  ought 
to  be  so  expressed,  as  to  take  away  the 
estates  fipom  the  defaulting  party  and  his 
descendants  only ;  that  is,  if  a  grandson 
of  G.  R,  were  the  defaulting  party,  the ' 


consequence  ought  not  to  extend  to  his 
younger  brothers.  Ibid. 

8.  Testator  bequeathed  his  residue  to 
his  first  cousins,  the  children  of  his  iather'a 
brother,  of  the  name  of  0.  The  testator^B 
father  had  two  brothers  of  the  name  of 
0. ;  both  of  whom  had  left  children :  Held, 
that  the  bequest  was  not  void  for  uncer- 
tainty ;  but  that  the  children  of  both  the 
brothers  were  entitled  to  share  in  the  resi- 
due.   Hare  v.  Cartridge^  165 

9.  Testatrix  bequeathed  the  residue 
of  her  funded  property,  in  trust  for  her 
niece  for  life,  and,  after  her  death,  to  be 
eqaaUy  divided  amongst  aU  her  dhildren^ 
whether  sons  or  daughters,  share  and 
share  alike;  in  case  it  should  happen 
that  there  was  Imt  one  chUd  at  the  niece's 
death,  then  to  go  to  that  one  only  child ; 
and  in  case  of  failure  of  issue,  to  go  as 
the  niece  should  appoint  by  her  wilL  The 
niece  had  eleven  children ;  three  of  whom 
died  in  her  lifetime :  Held,  that  all  the 
children  took  vested  interests,  and,  as 
more  than  one  survived  tlieir  mother, 
there  was  no  divesting  of  interests.  Tem- 
pieman  v.  Warrington^  267 

10.  A.,  being  seised  in  fee  of  an  estate 
subject  to  a  term  for  raising  5,000i  for 
B.,  made  a  devise,  in  general  terms,  suffi- 
cient to  comprise  the  estate.  Afterwards, 
part  of  it  was  sold  for  the  remainder  of 
the  term,  for  7,fi00t,  under  a  decree  for 
raisuag  the  5,000^ ;  and  A.  sold  the  rever- 
sion to  the  purchaser  for  a  further  sum; 
and  an  assignment  and  conveyance  were 
made  to  complete  the  sales.  The  5,000iL 
was  paid  to  B.  out  of  the  7,600Z. ;  but  the 
surplus  remained  in  court  until  long  after 
A.'s  death:  Held  that,  as  an  excesave 
sale  had  been  made  under  the  decree,  the 
surplus  retained  the  character  of  real  es- 
tate, and  that,  notwithstanding  the  assign- 
ment and  conveyance,  the  devise  remained 
unrevoked  with  respect  to  it,  Jermy  v. 
Preston^  356 

11.  Testatrix  bequeathed  a  leasehold 
house  and  3,000/.  stock  to  trustees,  in  trust 
to  permit  her  daughter  to  receive  the 
rents  and  interest  for  life,  for  her.  separcUe 
use ;  and,  fh)m  and  immediately  after  her 
daughter's  decease,  she  gave  the  rents 
and  interest  to  the  heirs  of  the  body  of  her 
daughter  la^vfully  begotten ;  but,  in  case 
her  daughter  should  happen  to  die  wUh- 
out  leaving  any  lawfui  tsme  living  ai  the 
time  of  her  decease^  she  gave  the  house  and 
the  stock  over:  Held,  that  the  daughter 
took  the  property  absolutely.  The  Earl 
of  Vendam  v.  Bathurst^  374 
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X2.  Testator  deriged  all  his  real  estates 
to  trustees ;  as  to  his  freehM  messuage, 
famii  lands  and  hereditaments  in  the 
oounty  of  fi.,  in  trust  for  C.  The  testator 
had  a  iann  in  that  county,  consisting  of 
a  messuage  and  116  acres  of  land,  of 
which  the  messuage  and  the  greater  part 
of  the  land  were  fireehold,  and  the  other 
parts  leasehold  for  long  terms  of  jrears  at 
peppercorn  rents;  and  thej  were  inter- 
spersed with  and  undistinguishable  from 
the  freehold  part^  and  had  been  demised 
therewith  as  one  fium,  at  one  entire  rent, 
and  the  testator  had  always  treated  and 
dealt  with  th^m  as  freehold :  Held,  nev- 
ertheless^ that  the  leasehold  parts  were 
not  comprised  in  the  trust.  SUm»  v. 
Qrmning^  390 

13.  Testator  bequeathed  his  residue  to 
trustees,  in  tru^t  for  J.  F.,  for  life,  and, 
after  her  death,  for  her  children;  bat  in 
case  J.  F.  should  survive  her  motiier,  and 
die  without  having  had  lawful  issue,  then 
in  trust  for  the  brothers  and  sLstors  of 
J.  G.  But  in  cose  J.  F.  should  die  in  the 
li/eiiTne  of  her  mother  wiihaut  lawful  issue, 
then  the  testator  directed  the  trustees  to 
retain,  out  of  the  residue,  sufficient  to  pro- 
duce 160^  a  year,  and  to  pay  the  annual 
produce  to  the  mother  for  life ;  and,  after 
her  decease,  he  gave  the  principal  so  to  be 
retained  to  the  person  or  persons  who  would 
he  eruaied  thereto  in  case  J,  F.  had  sur- 
vived her  mother  and  died  without  lawful 
issue.  J.  F.  died  without  issue  in  her 
mother's  lifetime:  Held,  that  the  whole 
of  the  residue,  except  the  fund  for  paying 
the  annuity,  was  undisposed  of  Clarke 
v.  BiUi^,  401 


14.  A  testator  having  three  and  a  half 
per  cents..  East  India  stock,  Damsh  bonds, 
and  other  property,  bequeathed  to  his 
wife,  during  her  widowhood,  the  interest 
of  ail  the  money  ho  had  or  might  possess 
in  the  funds  or  other  securities:  "  And  1 
further  bequeath,  to  ray  wife,  the  interest 
of  any  other  property  I  do  or  may  possess, 
to  be  enjoyed  by  her  so  long  as  she  re- 
mains single:"  Held,  that  the  testator's 
mdow  was  entitled,  as  against  the  re- 
siduary legatees,  to  e^joy,  in  specie^  every 
portion  of  her  husband's  property  which 
came  within  the  description  of  money  in 
the  ftmds  or  other  securities,  and,  conse- 
quently, his  three  and  a  half  per  oenta. 
East  India  stock  and  Danish  bonds. 
Oakes  v.  Strachey,  414 

15.  A  legacy  of  10,0002L  consols,  "now 
standing  in  my  name,"  held,  from  the 
context  of  the  will,  not  to  be  specific. 
AuSher  v.  Auiher,  422 


1 6.  Testator  bequeathed  to  his  daughter 
Elizabeth  2,0001  for  life,  the  principal  to 
be  equally  divided  among  her  chUdren, 
should  they  have  attained  twenty-one :  and, 
to  the  two  children  of  his  late  daughter 
Jenuma,  1,0001  each,  to  be  paid  on  their 
attaining  twenty-one :  Hold,  that  the  leg* 
acies'to  the  children  were  contingent  on 
their  attaming  twenty-one,  and  that  they 
were  not  entitled  to  interest  in  the  mean- 
time. Testator  left  to  his  daughter  Jane 
the  sum  of  2,0002.,  to  beseUkdonher  when 
she  marriejl,  or  to  be  paid  to  her  on  her 
attaining  twenty-one :  should  she  die  not 
leaving  issue,  the  2,0002.  to  fall  into  the 
residue  of  the  estate.  Jane  married  in  her 
father's  lifetime.  The  <io\irt  directed  the 
legacy  to  bo  settled  in  trust  for  her  sepa- 
rate use  for  life ;  remainder  for  her  chil- 
dren living  at  her  death,  according  to  her 
appointment ;  in  default  of  appointmenti 
for  her  sons  at  twenty-one,  and  her  daugh- 
ters at  that  age  or  on  marriage ;  remain- 
der for  her  next  of  kin;  and,  if  she  had  no 
child  living  at  her  death,  the  legacy  to 
become  part  of  the  testator's  residue. 
Young  v.  Macintosh,  445 


17.  Testator  bequeathed  10,0002L  in 
trust  for  his  son,  J.  L.  J.,  for  life,  remain- 
der in  trust  for  the  children  of  J.  L.  J., 
when  and  as  they  should  attain  twenty- 
one,  as  tenants  in  common;  and,  if  any 
of  them  should  die  before  their  shares  be- 
came payable,  leaving  issue,  their  shares 
to  be  paid  to  their  issue ;  but  if  any  of 
them  sliould  die  before  their  shares  &eca/7i« 
payahh,  leaving  no  issue,  their  shares  to 
be  paid  to  the  survivors  at  the  same  time 
as  their  original  shares  should  becotne  pay- 
able; and  if  J.  L.  J.  should  have  no 
chil4  or,  having  such,  they  should  all  die 
under  age  and  without  issue,  then  the  trust 
fund  to  sink  into  the  residue,  which  the 
testator  gave  to  two  of  his  other  children. 
J.  L.  J.  had  four  children,  all  of  whom 
attained  twenty-one.  One  of  them  died, 
in  his  lifetime,  without  issue:  Held,  that 
"payable"  meant  ''attain  twenty-one," 
and,  consequently,  that  one-fourth  of  the 
fund  vested  in  the  deceased  child.  Jones 
V.  Jones,  561 


18.  A  testatrix,  in  her  will,  used  the 
following  expression:  "Observing  that 
F.  Bealcs  and  his  family  are  my  residuary 
legatees  for  all  but  cash  or  moneys  so 
Cidlod."  F.  Beales  had  nine  children  liv- 
ing at  the  date  of  the  will  and  at  the  tes- 
tatrix's death,  and  the  testatrix  died  pos« 
sessed  of  a  promissory  note  payable  to 
herself  or  order,  some  long  annuities,  Co- 
lumbian bonds  and  money  in  her  house 
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and  at  her  banker's :  Held,  that  by  "  Fran- 
cis Beales  and  his  family,"  the  testatrix 
meant  Francis  Beales  and  his  chQdren, 
and  that  they  took  the  note,  annuities  and 
bonds,  as  joint  tenants,  those  articles  bo- 
ing  neither  cash  nor  monejrs  so  called. 
Beahs  v.  Crisford,  592 

19.  Testator  directed  one-half  of  the  in- 
terest of  his  residue  to  be  paid  to  his 
daughter  and  only  child,  and  the  other 
half  to  his  wife,  during  their  joint  lives  • 
and  that,  if  his  daughter  survived  her 
mother,  or  married  and  left  issue,  then 
that  the  whole  of  the  capital  should  be 
paid  to  her,  after  liis  wife's  death;  but 
if  8ho  died  first,  without  marrying  or  leav- 
ing issue,  then  that  the  trustees  should 
accumukiie  Oie  interest  of  the  residue  so  far 
as  it  was  not  directed  to  be  paid  to  his 
wife ;  and  that,  on  her  death^  one-lialf  of 
the  capital  should  be  divided  amongst  his 
nearest  of  kin^  and  tlie  other  half  amongst 
his  wife's  nearest  of  kin.  The  daughter 
was  the  testator's  nearest  of  kin  at  his 


death.  She  died  a  spinster,  before  her 
mother.  At  the  mother's  death  the  testa- 
tor's sister  was  hU  nearest  of  kin :  Held, 
that  by  "  my  nearest  of  kin,"  the  testator 
meant  his  nearest  of  kin  at  his  own  deaths 
and  not  at  the  death  of  his  wife ;  and, 
consequently,  that  the  personal  represent- 
ative of  his  daughter,  and  not  his  sister, 
was  entitled  to  one  moiety  of  the  residue. 
Urquhart  v.  Urqvhart,  613 

20.  Testatrix  concluded  her  will  as  fol- 
lows :  *'  My  house  in  Trevor  square  I  give 
to  my  brother,  as  residuary  legatee,  for 
the  benefit  of  his  children:"  Held,  that 
the  brother  took  the  readue,  as  well  as 
the  house,  in  trust  for  Ins  diildren.  /«- 
derwick  v.  Indertoick,  651 

See  ExoNERATioK  OF  Pebsokal  Estate. 
Legacy,  4,  6,  10.       • 
Maintenancb,  2. 
Nearest  op  Blood. 
Power,  3,  4. 
Revocation. 


MEMOEANDA. 


The  order  in  Bntin  v.  Knotty  amU^  Vol  XTT,  p.  469,  was  varied  by  L.  C.  See  1 
PhilL  Rep.  572. 

The  decree  in  Young  v.  Lord  Waterparkj  ante,  p.  199,  was  aflBrmed  by  L.  C.  in  De- 
cember, 1845. 

The  decision  in  Steele  v.  Stevjori^  ante^  p.  533,  was  affirmed  by  L.  C.  See  1  PhilL 
Rep.  471. 
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